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OASES 


IN  THE 


SUPREME  COUET  OF  ILLINOIS 


SECOND    GKAND    DIVISION 


JANUARY     TERM,      1868. 


Andrew  Wettig 


V. 


John  B.  Bowman. 


1.  Limitation  op  actions — seven  years  limitation  act  Under  the  seven  years 
limitation  act  of  1839,  a  party,  in  order  to  claim  its  benefits,  must  show,  not 
only  claim  and  color  of  title  made  in  good  faith,  but  also  a  continuous  possession 
thereunder  for  seven  successive  years  and  the  payment  of  all  the  taxes  legally 
assessed  upon  the  land  during  that  time. 

2.  Same — color  of  title,  possession  and  payment  of  taxes  must  concur.  When 
these  three  things  concur,  color  of  title,  possession,  and  the  payment  of  taxes, 
for  seven  successive  years,  a  party  will  be  adjudged  the  legal  owner  of  the  lands 
to  the  extent  of  his  paper  title,  and  the  bar  is  complete.  But  it  is  immaterial 
whether  the  deed  is  color  of  title  or  not,  if  possession  and  the  payment  of  taxes 
the  requisite  time  did  not  concur.  . 
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3.  Statutes — concerning  act  for  tJie  relief  of  the  settlers  in  the  American  Bottom — 
to  whom  it  applies.  The  act  of  February  2,  1859,  for  the  relief  of  actual  settlers 
in  the  American  Bottom,  does  not  apply  to  a  resident  on  a  town  lot  in  a  town 
located  in  the  American  Bottom,  or  to  the  owner  of  such  lot,  but  is  expressly 
limited  to  those  residents  whose  farms  or  improvements  were  submerged  by  the 
overflow  of  the  Mississippi  river  in  the  summer  of  1858,  and  whose  crops  were 
thereby  damaged  or  destroyed. 

4.  Former  decisions.  The  case  of  Elston  et  al.  v.  Kennicotfs  lieirs,  46  111.  187, 
examined  and  explained. 

5.  Limitation  of  actions — seven  years  limitation  act — sale  of  lands  during  the 
running  of  the  statute — effect  of  Where  a  party,  seeking  to  acquire  title  under 
the  seven  years  limitation  act,  allows  the  lands  to  be  sold  for  taxes  during  the 
running  of  the  statute,  and  afterwards  redeems  from  such  sale,  he  will  be 
required  to  begin  denovo,  and  wait  the  required  time  for  a  deed. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Gtjstavus  Koerner,  for  the  appellant. 

Mr.  "W.  H.  Underwood,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment  in  the  St.  Clair  Circuit 
Court,  brought  by  John  B.  Bowman  against  Andrew  Wettig, 
which  resulted  in  a  verdict  and  judgment  for  the  plaintiff. 
The  defendant,  to  reverse  this  judgment,  brings  the  record 
here  by  appeal,  and  the  only  question  he  presents,  is,  was  the 
deed  of  the  sheriff,  introduced  by  the  defendant  and  excluded 
by  the  court,  color  of  title  ? 

It  was  an  action  by  the  holder  of  the  paramount  title  against 
a  tax  title  claimant,  claiming  under  the  first  section  of  the 
limitation  act  of  1839.  This  statute,  in  order  that  a  bar  to  a 
recovery  may  be  established,  requires  proof,  not  only  of  claim 
and  color  of  title  made  in  good  faith,  but  also  a  continuous 
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possession  under  this  color,  for  seven  successive  years,  accom- 
panied by  the  payment  of  all  the  taxes  legally  assessed  upon 
the  land  during  that  time.  All  these  concurring,  the  holder 
of  such  color  of  title  is  adjudged  the  legal  owner  of  the 
lands  to  the  extent,  and  according  to  the  purport  of,  his  paper 
title,  and  the  bar  to  a  recovery  is  complete. 

It  is  wholly  immaterial  whether  the  deed  was  color  of  title 
or  not,  if  possession  did  not  accompany  it,  and  the  payment 
of  the  taxes  the  requisite  time  did  not  concur. 

The  bill  of  exceptions  shows  that  the  color  of  title  was 
acquired  by  a  sheriff's  deed  on  a  sale  for  taxes,  in  1852. 
Admitting,  then,  the  deed  was  color  made  in  good  faith,  to 
complete  the  bar,  it  was  incumbent  on  the  holder  to  show 
actual  possession  for  seven  successive  years  thereafter,  which,, 
it  appears,  by  the  bill  of  exceptions,  he  did  show,  and  also 
the  payment  of  all  taxes  legally  assessed  upon  the  land  for 
the  same  seven  successive  years,  which,  it  appears  by  the 
same  bill  of  exceptions,  he  did  not  show,  his  admission 
being  found  therein,  that  he  did  not  pay  the  taxes  for  the 
year  1858.  Giving  to  the  deed  all  the  effect  that  appellant 
claims  for  it,  and  admitting  the  requisite  possession,  there  is 
still  absent  the  other  most  essential  requirement,  the  payment 
of  taxes  for  seven  successive  years,  in  concurrence  with  the 
color  of  title. 

To  supply  this  defect,  appellant  contends  that  the  act  of 
1859,  entitled  "An  act  for  the  relief  of  certain  persons  in  the 
American  Bottom,"  in  force  February  24,  1859,  relieved  him 
from  the  payment  of  this  tax.  An  examination  of  this  act, 
its  object  and  purposes,  as  set  forth  in  the  preamble  and  in 
the  body  of  the  act,  shows,  most  conclusively,  that  a  resident 
on  a  town  lot  in  a  town  located  in  the  American  Bottom,  or 
the  owner  of  such  lot,  was  not  in  the  contemplation  of  the 
general  assembly.  It  releases  only  to  those  residents  whose 
farms  or  improvements  were  submerged  by  the  overflow  of  the 
Mississippi  river  in  the  summer  of  1858 — whose  crops  were 
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damaged  or  destroyed  by  the  high  water — and  the  provisions 
of  the  act  were  expressly  limited  to  those  persons,  the  greater 
part  of  whose  improvements,  except  buildings,  were  submerged. 

But  if  the  act  did  include  proprietors  of  town  lots  residing 
upon  them  in  that  year,  the  facts  show  appellant  had  not  the 
property  in  the  lot  in  question,  for  his  seven  years'  possession 
would  not  have  been  complete  until  1860,  he  having  taken 
possession  in  1853. 

But  waiving  this,  the  controversy  is  narrowed  down  to  a 
single  point :  were  the  taxes  for  1858  legally  assessed  ?  This 
is  not  denied.  Did  appellant  pay  them  ?  It  is  admitted  he 
did  not,  and,  as  a  necessary  consequence,  he  cannot  avail  of 
the  statute. 

In  the  case  of  Elston  et  al.  v.  KennicoWs  Heirs,  46  Ills. 
187,  we  had  occasion  to  examine  this  point  of  the  failure  to 
pay  the  taxes  for  any  one  of  the  seven  years.  In  that  case 
the  objection  was,  that  the  tax  was  not  legally  assessed  for  the 
year  1847,  and,  therefore,  the  claimant  was  excused  from  pay- 
ing them.  This  court  said  the  right  conferred  was  a  statutory 
right,  which  could  only  become  valuable  by  a  strict  compliance 
with  the  statute,  and  so  far  as  that  claimant  was  concerned, 
under  the  statute,  the  taxes  were  legally  assessed  for  the  year 
omitted  by  him,  and  if  he  chose  to  question  the  legality  of 
the  assessment,  he  must  take  the  risk. 

The  conclusion  to  which  the  court  arrived,  in  that  case,  was, 
that  the  statute  must  be  strictly  complied  with,  and  the  party 
claiming  its  benefits,  must  show  he  has  obeyed  its  behests  ; 
that  it  would  be  unreasonable  and  unjust  to  give  him  the 
benefit  of  the  statute,  and,  at  the  same  time,  relieve  him  from 
a  compliance  with  it. 

That  case  differs  from  the  one  before  us,  in  this,  that  there 
a  question  might  be  made  as  to  the  legality  of  the  assessment ; 
here  no  such  question  is  made,  or  could  be  made,  for  it  was 
only  from  legal  assessments  the  act  of  1859  was  designed  to 
relieve. 
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But  whether  legally  assessed  or  not,  was  not  a  question 
when  the  warrant  was  in  the  hands  of  the  collector.  He  who 
wished  to  obtain  the  benefit  of  the  statute,  could  do  so  only 
by  paying  the  taxes  for  seven  successive  years.  If  any  error 
occurred  in  any  of  those  years,  or  anything  else,  which  ren- 
dered the  assessment  of  doubtful  legality,  and  the  claimant 
forebore  under  the  influence  of  that  doubt,  it  was  the  good 
fortune  of  the  owner  of  the  title,  as  thereby  the  bar  was  not 
perfected. 

That  the  lot  was  legally  assessed  for  1 858,  appears  from  the 
fact  that  it  was  sold  in  1859  for  the  taxes  of  that  year,  and 
bought  in  by  another  party,  from  whom  appellant  afterwards 
purchased.  This  is  an  admission  of  the  fact ;  indeed,  it  ia 
no  where  denied  that  it  was  assessed  for  taxation,  but  an 
excuse  is  attempted  why  the  taxes  were  not  paid. 

The  safe  course  for  appellant  was  to  pay  this  tax.  He  did 
not  do  it,  and  cannot,  therefore,  claim  the  benefit  of  the  stat- 
ute, no  matter  how  clear  and  strong  his  color  of  title  may 
have  been. 

We  do  not  perceive,  from  the  record,  how  the  question  of 
the  payment  of  taxes  for  1864  comes  up.  Appellant  did  not 
attempt  to  show  payment  of  taxes  for  seven  successive  years 
after  he  redeemed  from  the  sale  of  1859,  if  he  did  so  redeem, 
nor  was  it  possible  to  show  it,  as  the  suit  was  commenced  to  the 
October  term,  1864.  If  he  bought  the  certificate  of  purchase, 
then  he  would  have  to  begin  de  novo,  and  wait  the  required 
time  for  a  deed. 

Appellant  has  not  shown  himself  to  be  within  either  the 
letter  or  the  spirit  of  the  statute,  and  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 
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Warner  H.  Wortman 

v. 
Henrietta  C.  Price. 


1.  Married  women — how  far  husband  may  be  agent  for  the  wife  under  the  law  of 
1861.  Under  the  act  of  1861,  forthe  protection  of  married  women  in  theirseparate 
property,  the  husband  may  act  as  agent  for  his  wife,  in  a  particular  transaction, 
or  generally,  for  the  control  of  her  property,  or  the  investment  of  her  funds.  He 
may  lease  her  property  and  collect  the  rents,  or  invest  her  money,  or  change  the 
character  of  her  investments,  if  authorized  by  her,  and  he  may  do  this  without 
subjecting  her  property  to  his  debts. 

2.  But  she  cannot  make  him  her  agent  to  engage  in  trade,  to  be  managed  by 
him,  to  which  all  his  time  and  energies  must  be  devoted,  without  subjecting  the 
property  embarked  in  such  trade  and  its  profits,  to  the  payment  of  his  debts. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Jno.  M.  Scott,  Judge,  presiding. 

The  facts  in  the  case  are  substantially  set  forth  in  the  opinion 
of  the  court. 

Messrs.  Tipton,  Benjamin  &  Kowell,  for  the  appellant. 

Messrs.  Brier  &  Birch,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  a  trial  of  the  right  of  property,  in  which  Mrs. 
Henrietta  C;  Price  claimed  the  ownership  of  about  seventy 
hogs,  levied  upon  under  an  execution  against  her  husband. 
She  testified  that  her  husband's  father  gave  her,  in  1866,  dif- 
ferent sums,  amounting  in  all  to  $2,960,  and  a  piece  of  land, 
which  she  sold  at  $800,  and  that  her  husband  had  been  for 
a  year  acting  as  her  agent,  in  buying  and  shipping  grain  and 
stock,   with   this   money.     The    partner   of   Mr.    Price    was 
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produced  as  a  witness,  and  lie  testifies  that  he  and  Price  formed 
a  partnership  for  dealing  in  grain  and  stock,  in  November, 
1866  ;  that  he  knew  nothing  of  Mrs.  Price  in  the  business,  and 
was  not  in  partnership  with  her ;  that  the  firm  sometimes  did 
business  to  the  amount  of  $4,000  or  $5,000  per  week  ;  that 
they  made  money,  and  that  he  did  not  know  where  the  money 
came  from  that  Price  put  into  the  business.  The  partnership 
was  dissolved  before  the  hogs  in  controversy  had  been  levied 
on,  and  he  had  sold  a  part  of  them  to  Price.  The  case  was 
submitted  to  the  court,  without  a  jury,  and  on  this  state  of 
facts,  the  finding  and  judgment  were  for  the  claimant  of  the 
property. 

We  think  the  finding  was  erroneous.  It  is  urged  that 
although  such  an  arrangement  could  not  have  been  sustained 
prior  to  the  law  of  1861,  known  as  the  married  woman's  act, 
it  is  legalized  by  that  law.  Under  that  law,  the  husband  can 
undoubtedly  act  as  the  agent  of  his  wife,  for  the  purpose  of 
managing  her  separate  property,  but  it  must  be  an  actual  and 
hana  fide  agency,  and  not  an  arrangement,  by  which,  under 
color  of  an  agency  kept  concealed  from  the  public,  the  hus- 
band is  to  enter  into  trade  with  capital  furnished  by  the  wife, 
carry  on  business  in  his  own  name,  precisely  as  he  would  do 
with  his  own  money,  and  then  claim,  as  against  his  creditors, 
that  all  the  property  bought  and  sold  by  him  in  the  course  of 
his  business,  is  the  property  of  his  wife.  In  the  case  before  us, 
it  does  not  appear  that  there  was  any  arrangement  between 
the  husband  and  wife  for  his  compensation,  although  he  devo- 
ted all  his  time  and  energy  to  the  business  which  he  claims  to 
have  been  conducting  as  her  agent.  The  profits  of  this  busi- 
ness arose  in  part  from  the  capital  employed,  and  in  part  from 
his  time  and  skill,  yet  there  was  no  arrangement  as  to  their 
division.  Although  the  act  of  1861  authorizes  the  wife  to  hold 
personal  property,  and  under  that  law  she  may  employ  her 
husband  as  agent,  to  manage  it,  yet  it  does  not  authorize  her 
to  receive,  to  the  exclusion  of  creditors,  the  entire  fruits  of  his 
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time,  skill  and  industry,  and  it  mnst  not  be  so  construed  as  to 
invite  to  fraud. 

This  transaction  can  only  be  regarded,  so  far  as  concerns 
creditors,  as  a  loan  of  the  wife's  money  to  her  husband,  by 
means  of  which  he  engaged  in  trade.  Such  would  have  been 
its  character  if  the  money  had  come  from  a  third  person,  and 
it  must  be  so  regarded  as  between  the  husband  and  wife.  It 
has  been  decided  in  other  States  having  a  married  woman's 
law,  similar,  in  most  respects,  to  our  own,  that  the  wife  cannot, 
by  virtue  of  this  law,  engage  in  trade.  Freeman  v.  Aeser,  5 
Duer,  476 ;  Sherman  v.  Elder,  24  %.  Y.,  383 ;  Wooster  v. 
JVorthrup,  5  Wis.,  245  ;  Glover  v.  Alcott,  11  Mich.,  471 ;  Gage 
v.  Dauchy,  28  Barb.,  622 ;  Keeney  v.  Good,  21  Penn.  State 
Rep.,  349  ;  Hallowell  v.  Horter,  35  ib.,  375.  "Whether  she  can 
do  so  in  her  own  name,  and  managing  the  business  herself, 
without  the  aid  or  interference  of  her  husband,  is  a  question 
not  involved  in  the  present  case,  and  one  we  do  not  decide. 
Bat  we  have  no  hesitation  in  saying,  that  if  she  advances  capi- 
tal to  her  husband,  with  which  he  engages  in  trade,  such 
capital  and  its  fruits  in  the  business,  will  be  subject  to  the 
husband's  debts,  even  though  he  may  claim  to  be  acting  as 
his  wife's  agent,  and  doing  business  in  her  name.  A  different 
rule  would  lead  to  the  grossest  fraud.  What  was  said  in 
Brownell  v.  Dixon,  37  111.  197,  in  regard  to  the  power  of  the 
husband  to  act  as  agent  for  his  wife,  simply  means,  that  he 
may  act  as  her  agent  for  a  particular  transaction,  or  generally, 
for  the  control  of  her  property  or  the  investment  of  her  funds. 
He  may  lease  her  property  and  collect  the  rents,  or  invest  her 
money,  or  change  the  character  of  her  investments,  if  authori- 
zed by  her,  and  he  may  do  this  without  subjecting  her  property 
to  his  debts.  But  we  did  not  say,  nor  expect  to  be  under- 
stood as  saying,  that  she  could  make  him  her  agent,  for  the 
purpose  of  engaging  in  trade,  to  be  managed  by  him,  and  to 
which  all  his  time  and  energy  might  be  devoted,  and  that  the 
property  embarked   in  such  trade,  and  its  profits,  would  be 
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beyond  the  reach  of  his  creditors.     Such  is  not  the  law.     The 
judgment  must  be  reversed. 

Judgment  reversed. 


Sarah  Jane  Clark 

v. 

Miles  Thompson. 

1.  Jurisdiction — in  proceedings  to  sell  real  estate  of  a  decedent — how  acquired  over 
the  minor  Mrs.  In  a  proceeding  by  an  administrator,  to  sell  the  real  estate  of 
his  intestate,  unless  the  mode  pointed  out  by  statute,  whereby  the  court  can 
acquire  jurisdiction  over  the  persons  of  the  minor  heirs,  is  pursued,  the  court 
acquires  no  jurisdiction  of  the  persons  of  such  heirs,  and  as  against  them,  the 
proceedings  are  void. 

2.  Guardian  and  ward— guardian  cannot  admit  service  of  summons  for  his  ward. 
And,  in  such  case,  a  guardian  cannot  admit  service  of  the  summons  for  the  minor 
heirs. 

3.  Jurisdiction — presumption  of  in  favor  of  courts  of  general  jurisdiction — may 
be  rebutted  in  collateral  proceedings.  The  presumption  that  jurisdiction  of  the  per- 
son was  acquired,  in  a  cause  adjudicated  by  a  court  of  general  jurisdiction,  is  liable 
in  all  collateral  proceedings  to  be  rebutted. 

4.  Same — when  presumption  of  rebutted.  When  the  record  shows  service 
which  is  insufficient,  and  there  is  no  finding  of  the  court  from  which  it  may  be 
inferred  that  there  was  other  service,  or  appearance,  then  the  presumption  that 
the  court  had  jurisdiction  of  the  person,  is  rebutted,  and  it  must  be  held  that  the 
court  acted  upon  the  insufficient  service. 

5.  Jurisdiction — cannot  be  conferred  by  the  answer  of  a  guardian  ad  Utem,where 
there  has  been  no  service  upon  the  heirs.  In  a  proceeding  to  sell  the  real  estate  of  a 
decedent  by  his  administrator,  where  the  court  did  not  acquire  jurisdiction  of  the 
persons  of  the  heirs,  in  the  mode  pointed  out  by  the  statute,  such  jurisdiction 
cannot  be  conferred  by  the  appointment  of  a  guardian  ad  litem,  and  his  answer 
for  the  heirs — as  to  them,  a  decree  in  such  case,  is  a  nullity. 

6.  Curtesy — character  of  ithe  estate.  Prior  to  the  act  of  1861,  known  as  the 
married  woman's  act,  an  estate  by  the  curtesy,  conferred  a  present  existing  right, 
giving  to  the  owner  the  authority  to  use  and  enjoy  it,  until  it  became  extinct. 

4 — 47th  III. 
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7.  Pleading  at  law — rules  applicable  to  actions  in  ejectment.  In  an  action  of  eject- 
ment, the  recovery  must  be  according  to  the  claim  made  in  the  declaration.  The 
plaintiff  cannot  recover  a  different  estate  from  that  he  claims;  and  when  he 
counts  for  the  whole,  he  cannot  recover  an  undivided  interest. 

Appeal  from  the  Circuit  Court  of  Randolph  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Thomas  G.  Allen,  for  the  appellant. 

Mr.  W.  H.  Barnum,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  Sarah  Jane- 
Clark,  against  Miles  Thompson,  in  the  Randolph  Circuit 
Court.  On  the  trial  in  the  court  below,  the  jury  found  a  ver- 
dict in  favor  of  defendant,  upon  which  a  judgment  was  rendered 
in  his  favor.  To  reverse  that  judgment,  an  appeal  is  prose- 
cuted to  this  court,  and  various  errors  have  been  assigned  on 
the  record. 

It  is  first  insisted,  that  the  circuit  court  rendering  the  order 
licensing  the  administrator  to  sell  the  land  in  controversy,  to 
pay  the  debts  of  Cuthbert  S.  Crane,  deceased,  did  not  have 
jurisdiction  of  the  persons  of  the  heirs.  It  appears  that  a  sum- 
mons issued  on  the  23d  day  of  April,  1849,  to  the  widow  and 
heirs,  requiring  them  to  appear  on  the  fourth  Monday  of  the 
same  month,  to  answer  the  petition ;  on  the  same  day  McCon- 
nell  and  wife  acknowledged  service,  and  he  also  acknowledged 
service  for  the  minor  heirs  of  Crane,  as  their  guardian.  The 
record  discloses  no  other  notice  or  service,  nor  does  the  decree 
find  that  a  different  service  was  had.  A  guardian  ad  litem 
was  appointed,  and  answered  on  the  next  day  after  the  sum- 
mons was  issued,  stating  that  he   knows  of  no  reason  why 
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enough  of  the  land  should  not  be  sold  to  pay  the  debts.  The 
decree  finds,  that  as  the  defendants  urge  nothing  against  the 
sale,  and  as  the  guardian  ad  litem  admitted  debts  existed, 
the  lands  should  be  sold  for  their  payment. 

The  statute  has  provided  but  two  modes  by  which  the  court 
can  acquire  jurisdiction  of  the  persons  of  heirs  in  this  proceed- 
ing. One  is  by  the  publication  of  a  notice  for  the  prescribed 
period,  and  the  other,  by  serving  a  notice  with  a  copy  of  the 
petition  and  account  of  administration,  upon  the  heirs  thirty 
days  before  filing  the  petition.  In  this  case,  neither  of  these 
modes  appears  to  have  been  adopted.  In  Herdman  v.  Short, 
18  111.  59,  and  Johnson  v.  Johnson,  30  111.,  215,  it  was  held 
that  a  summons  with  service  was  insufficient  to  confer  juris- 
diction in  this  proceeding.  In  this  case,  as  to  the  minors, 
there  is  no  pretense  of  service,  nor  had  the  guardian  power  to 
admit  service  for  them. 

It  is,  however,  insisted  that  when  a  court  of  general  juris- 
diction has  proceeded  to  adjudicate  a  cause,  we  must  presume 
that  the  court  had  evidence  that  there  was  such  service  or 
appearance  as  confers  jurisdiction  of  the  person;  that  the 
question  of  jurisdiction  is  primary,  and  must  first  be  determined. 
This  is,  no  doubt,  true  in  all  collateral  proceedings,  but  is  liable 
to  be  rebutted.  If  the  record  shows  service  which  is  insuffi- 
cient, and  the  record  fails  to  show  that  the  court  found  that  it 
had  jurisdiction,  then  the  presumption  is  rebutted,  and  it  must 
be  held  that  the  court  acted  uoon  the  insufficient  service. 
When  a  summons  and  return  appear  in  the  record,  and  there 
is  no  finding  of  the  court  from  which  it  may  be  inferred  that 
there  was  other  service,  or  appearance,  it  will  be  presumed 
that  the  court  acted  upon  the  service  which  appears  in  the 
record.  In  this  case,  the  summons  and  acknowledgment  of 
service  were  not  sufficient  to  confer  jurisdiction  over  the  minor 
defendants,  and  unless  jurisdiction  was  otherwise  obtained,  the 
decree,  as  to  them,  was  a  nullity,  and  may  be  attacked  in  a 
collateral  proceeding. 
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It  is  insisted,  that  by  the  appointment  of  a  guardian  ad  litem 
and  his  answer,  the  minors  were  before  the  court,  and 
there  was  no  want  of  jurisdiction.  It  is  urged  that,  inasmuch 
as  the  47th  section  of  the  chapter  entitled  chancery,  provides 
that  the  court  may  appoint  a  guardian  ad  litem  for  minor 
defendants,  whether  they  have  been  served  or  not,  the 
appointment  of  a  guardian  ad  litem  in  this  case  gave  the 
court  jurisdiction,  although  the  minors  were  not  brought  into 
court  in  the  usual  mode.  Whatever  might  be  the  effect  of 
such  an  appointment  in  a  chancery  proceeding,  we  need  not 
now  inquire,  as  this  proceeding  is  not  strictly  of  that  character. 
Moline  Water  Power,  etc.,  Company  v.  Webster,  26  111.,  233. 
This  is  a  statutory  proceeding,  and  must  be  governed  by  the 
act,  and  not  the  rules  of  chancery  practice. 

Section  107,  of  the  the  statute  of  wills,  only  requires  the 
appointment  of  a  guardian  ad  litem,  when  any  defendant  to 
a  petition  is  a  minor.  It  refers  to  all  cases,  and  evidently 
proceeds  upon  the  presumption  that,  in  all  cases,  there  will 
be  service  or  publication,  as  required  by  the  one  hundred  and 
third  section.  The  want  of  service  was  not  cured  by  the 
answer  of  the  guardian  ad  litem,  and  the  minor  heirs  were 
not  bound  by  the  decree. 

It,  however,  appears  that  the  land  in  controversy,  descended 
to  three  children  of  Crane,  on  his  death.  Two  of  these  after- 
wards died  intestate,  leaving  appellant  and  their  mother, 
their  heirs.  The  mother  subsequently  intermarried  with 
Moses  McConnell,  and  they  had  children  born  of  the  mar- 
riage, who  are  still  living.  They  afterward  conveyed  the 
premises  to  Abram  Clare,  under  whom  appellee  claims  pos- 
session. By  the  inheritance  of  Mrs.  McConnell,  from  her 
two  deceased  children,  of  an  undivided  interest  in  the  premises, 
her  husband  became  entitled  to  curtesy  in  her  fee  in  the  pro- 
perty, after  the  birth  of  their  children.  And  when  McConnell 
and  wife  sold  to  Clare,  his  curtesy  in  his  wife's  undivided 
interest  in  the  property,  passed  to  Clare,  and  there  is  nothing 
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to  show  that  he  had  parted  with  that  interest,  or  that  it  has 
been  acquired  by  appellant.  He  was,  therefore,  entitled 
to  hold  possession  to  the  extent  of  the  curtesy  purchased 
of  McConnell,  if  he  held  no  other  interest.  An  estate  by  the 
curtesy  was,  prior  to  the  act  of  1861,  known  as  the  married 
woman's  law,  conferred  a  present  existing  right,  giving  the 
owner  the  unquestioned  authority  to  use  and  enjoy  it  until  it 
became  extinct. 

The  agreed  facts  in  the  case  state  that  Mrs.  McConnell 
had  quitclaimed  her  interest  in  the  premises,  to  appellee, 
before  this  suit  was  brought.  It  does  not  appear  whether  she 
did  so  before  or  after  she  joined  with  her  husband  in  the  con- 
veyance to  Clare,  or  whether  her  husband  united  with  her  in 
the  conveyance  to  the  appellant.  If,  after  the  sale  to  Clare, 
or  even  before  that  time,  her  husband  did  not  join  in 
the  deed,  appellant  took  no  title  by  the  conveyance,  as 
she  was  not  able  to  convey  alone  during  coverture.  In 
either  event,  Clare  acquired  the  interest  of  McConnell,  held 
by  the  curtesy.  If,  however,  McConnell  joined  his  wife  in 
the  conveyance  to  appellant  before  he  sold  to  Clare,  and  the 
latter  had  notice  of  the  former  sale,  then  Clare  acquired  no 
interest  in  the  premises.  But  the  record  fails  to  present  the 
date  of  this  conveyance,  and  we  cannot  presume,  in  the  absence 
of  evidence,  that  McConnell  joined  with  his  wife  in  the  quit- 
claim deed,  and  we  must,  therefore,  hold  that  appellee  was 
entitled  to  hold  possession,  to  the  extent  of  his  landlord's  title 
by  the  curtesy. 

In  this  case,  the  declaration  proceeds  for  the  recovery 
of  the  whole  interest  in  the  premises.  And  it  has  been  repeat- 
edly held,  that  the  recovery  in  ejectment  must  be  according  to 
the  claim  in  the  declaration ;  that  when  a  plaintiff  counts  for 
the  whole,  he  cannot  recover  an  undivided  interest,  and  if  he 
proceeds  for  the  recovery  of  one  estate,  he  cannot  recover  a 
different  estate.  Ballance  v.  Rankin,  12  111.,  420  ;  Rupert  v. 
Mark,  15  111.,  541 ;  Murphy  v.Orr,  32  111.,  489  ;  Zyonv.  Kain> 
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36  III.,  370.  It  does  not  appear  that  appellee  is  entitled 
to  recover  the  entire  premises,  and,  inasmuch  as  there  was 
no  count  in  this  declaration  for  the  undivided  interest  which 
appellant  may  be  entitled  to  recover,  under  a  properly  drawn 
declaration,  he  would  not  have  been  entitled  to  recover 
that  interest.  The  judgment  of  the  court  below  must  be 
affirmed. 

Judgment  affirmed. 


McHenry  Brooks 
v. 

James  H.  Record. 

1.  Estoppel — sale  of  chattels  inpresence  of  mortgagee  thereof.  Where  a  mort- 
gagee of  personal  property,  not  in  possession,  is  present  at  the  sale  of  such 
property  by  the  mortgagor  to  another,  and  such  mortgagee,  on  being  asked  to  fix 
the  price  between  the  mortgagor  and  purchaser,  does  so,  but  does  not  notify  the 
purchaser  of  his  mortgage,  and  the  property  was  afterward  delivered  to  the  pur- 
chaser :  Held,  the  mortgagee  cannot  recover  the  property  as  against  such  purcha- 
ser without  notice. 

2.  Assignee — of  notes  secured  by  chattel  mortgage — of  his  rights.  When  the 
holder  of  a  note,  secured  by  chattel  mortgage,  assigns  the  same  after  maturity, 
in  which  security  he  has  become  divested  of  his  legal  rights,  by  reason  of  his 
own  laches,  the  assignee,  after  maturity,  is  also  divested  of  the  same  rights,  for 
the  assignee  can  take  no  higher  or  better  title  as  against  a  purchaser  without 
notice,  than  the  assignor  himself  had. 

"Writ  of  Error  to  the  Circuit  Court  of  Coles  county ;  the 
Hon.  James  Steele,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  by  Brooks  against 
Record,  to  recover  a  mare,  claimed  by  the  plaintiff.     A  trial 
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resulting  adversely  to  the  plaintiff,  lie  sued  out  this  writ  of 
error. 


Messrs.  Palmer  &  Hat,  for  the  plaintiff  in  error. 
Mr.  John  Scholfield,  for  the  defendant  in  error. 
Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

A  single  question  is  presented  by  this  record :  in  whom  was 
the  property  of  the  mare  in  controversy  % 

It  is  in  evidence  appellant  purchased  the  mare  from  the 
true  owner,  and  paid  him  therefor,  on  the  first  day  of  Decem- 
ber, 1866,  the  mare  then  being  at  one  Hardisty's.  The  price 
to  be  paid  for  the  mare,  and  for  a  horse  purchased  at  the  same 
time  by  appellant,  of  the  same  owner,  Asa  Lanick,  was  to  be 
referred  to  one  Jesse  Cooper,  who,  without  advising  appel- 
lant that  he  had  a  mortgage  on  the  same  mare  and  horse,  fixed 
the  price  at  one  hundred  and  fifty  dollars,  which  appellant 
paid  by  surrendering  Lanick'  s  note  for  fifty  dollars,  which 
appellant  held  against  him,  and  executing  his  own  note  to 
Lanick,  for  one  hundred  dollars,  payable  in  six  months.  All 
this  was  with  the  knowledge  of  Cooper,  who  said  nothing 
about  his  mortgage,  the  note  to  secure  which,  was  due  on 
that  day — first  day  of  December,  1866.  Afterwards,  on  the 
fifth  day  of  December,  1866,  Cooper  assigned  this  note  and 
mortgage  to  one  Huffman.  The  sale  was  on  Saturday.  On 
the  following  Monday,  in  the  evening,  Mrs.  Lanick  took 
the  horse  to  Hardisty's,  as  directed  by  her  husband,  which 
Hardisty  declined  receiving,  on  the  ground  that  he  had  no 
place  to  keep  him,  and  she  took  him  home  again.  On  Thurs- 
day following,  she  took  the  horse  again  to  Hardisty,  and  told 
Hardisty  to  let  appellant  have  them  (the  mare  and  horse)  when 
he  sent  for  them. 
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This  was  a  complete  delivery  of  the  animals  to  appellant, 
according  to  the  terms  of  the  sale. 

On  the  fourth  of  December,  one  Husely  was  sent  by 
appellant  to  Hardisty's  for  the  horses,  who  declined  giving 
them  up  without  a  written  order  from  appellant.  Husely  went 
after  the  horses  the  next  day,  and  Hardisty  had  gone  from 
home,  taking  the  horses  with  him,  and  after  waiting  some 
time  for  Hardisty's  return,  he  went  after  him,  but  did  not  find 
him.  Returning  to  Hardisty's,  saw  two  men  there.  Mrs. 
Lanick  met  Husely,  and  told  him  that  these  men  were  after 
the  horses,  and  directed  him  to  take  the  mare  to  appellant  as 
soon  as  he  could,  and  while  endeavoring  to  do  so,  he  was  pur- 
sued and  overtaken  by  appellee,  who  ordered  him  to  give  up 
the  mare,  which  he  did.  Appellee  took  the  mare  as  the  ser- 
vant of  Huffman,  and  delivered  her  to  him.  He  took  the 
mare  on  the  fifth  of  December. 

"We  are  of  opinion,  under  the  facts  here  stated,  that  the  title 
of  appellant  was  good  as  against  Cooper,  the  mortgagee,  as  he 
stood  by  and  allowed  the  sale  to  be  made  by  Lanick  to  appel- 
lant. 1  Phil,  on  Ev.  (Cowen  and  Hill's  Notes),  453^55,  and 
notes.  He  knew  all  about  and  fixed,  himself,  the  price  of  the 
property,  which  appellant  paid  or  secured.  Appellant's  title 
was  also  good  as  against  Huffman,  the  assignee  of  the  mort- 
gage, as  Lanick  had  made  the  sale  with  Cooper's  knowledge 
before  the  assignment,  and  there  was  a  good  delivery. 

The  title  to  the  mare  should  have  been  found  to  be  in 
appellant.  For  refusing  so  to  find,  the  judgment  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


1868.]  The  People  ex  rel.  v.  Miner.  33 

Syllabus.     Statement  of  the  case.     Opinion  of  the  Court. 


The  People  of  the  State  of  Illinois,  ex  rel. 
John  Hodges 
v. 
Orlin  H.  Miner,  Auditor,  etc. 

1.  Fees — of  marshal  of  the  city  of  Cairo — -for  conveying  prisoners  to  penitentiary 
— determined  by  the  act  of  1851.  The  compensation  of  the  marshal  of  the  city  of 
Cairo,  for  services  in  conveying  prisoners  to  the  penitentiary,  must  be  deter- 
mined by  the  act  of  Feb.  15,  1851,  amendatory  of  chap.  81,  of  the  R.  S.,  entitled 
penitentiary,  without  regard  to  the  act  of  Feb.  16,  1865,  raising  the  fees  of 
sheriffs  in  certain  counties,  for  such  services. 

This  is  an  application  to  this  Court,  in  the  name  of  the  peo- 
ple, on  the  relation  of  John  Hodges,  for  a  writ  of  mandamus 
against  Orlin  H.  Miner,  Auditor  of  Public  Accounts. 

The  facts  in  the  case  are  fully  stated  in  the  opinion. 

Messrs.  Green  &  Gilbert,  for  the  relator. 

Mr.  K.  G.  Ingersoll,  Attorney  General,  for  the  respondent. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  is  an  application  for  a  mandamus  to  compel  the  audi- 
tor to  pay  a  sum  of  money  claimed  by  the  relator  to  be  due 
him,  as  marshal  of  the  city  of  Cairo,  for  conveying  certain 
convicts  to  the  penitentiary.  The  act  creating  the  Court  of 
Common  Pleas  for  the  city  of  Cairo,  first  passed  in  1855,  and 
amended  in  1859,  provides  that  the  marshal  shall  perform  all 
such  duties  for  said  court  as  are  required  by  law  to  be  per- 
formed by  the  sheriffs  of  the  several  counties  of  the  State  for 
the  Circuit  Courts,  and  shall  receive  fees  in  like  manner  as  the 
sheriffs  of  the  counties  of  this  State. 

The  act  of  1851,  amending  chapter  81  of  the  Eevised 
Statutes,  entitled  penitentiary,  fixes  the  fees  of  sheriffs  for 
5 — 4:7th  III. 
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conveying  convicts  to  the  penitentiary.  By  the  act,  entitled 
"an  act  to  regulate  the  fees  and  compensation  of  sheriffs  and 
collectors  in  certain  counties,"  passed  February  16th,  1865, 
the  fees  of  sheriffs  in  fiftv-one  counties  of  the  State  are  con- 
siderably raised,  the  fees  of  the  same  officers  in  the  other 
fifty-one  counties  remaining  unchanged,  and  as  fixed  by  the 
general  law  of  1851.  The  question  at  issue  in  this  case 
between  the  relator  and  the  auditor  is,  which  of  these  acts 
shall  determine  the  compensation  of  the  marshal. 

It  is  urged  by  the  counsel  of  the  relator,  that  it  was  the 
intention  of  the  legislature  to  establish  the  fees  of  the  marshal 
in  reference  to  those  of  the  sheriff  of  Alexander  county,  in 
which  the  city  of  Cairo  is  situated,  and  as  this  county  is  one 
of  those  in  which  the  fees  of  sheriffs  are  raised  by  the  act 
of  1865,  the  fees  of  the  marshal  must  be  considered  as  raised 
to  the  same  extent.  But  if  such  was  the  intent  of  the  legis- 
lature, they  failed  to  express  it.  On  the  contrary,  the  lan- 
guage of  the  act  of  1859  is,  that  the  marshal  shall  "receive 
fees  in  like  manner  as  the  sheriffs  of  the  counties  of  this 
State."  The  language  of  the  act  of  1855,  was  that  he  should 
"be  entitled  to  receive  the  same  fees  allowed  by  law  to 
sheriffs."  In  neither  act  is  reference  made  to  the  fees  of  the 
sheriff  of  Alexander  county,  as  the  criterion  by  which  those 
of  the  marshal  are  to  be  regulated,  and  in  the  later  law,  in  force 
when  the  services  in  question  were  rendered,  the  reference  is 
expressly  to  the  fees  of  "  the  sheriffs  of  counties  in  this  State." 
The  palpable  meaning  of  this  phrase  is,  the  fees  fixed  by 
general  law  for  sheriffs  throughout  the  State,  and  if  the  legis- 
lature had  afterwards  passed  a  law  applicable  only  to  the 
sheriff  of  Alexander  county,  either  raising  or  lowering  his 
fees,  it  would  hardly  have  been  contended  that  such  law  would 
have  affected  the  fees  of  the  marshal  of  Cairo. 

But,  it  is  urged,  as  there  are  only  one  hundred  and  two 
counties  in  the  State,  and  the  act  of  1865  enumerated  fifty- 
one  in  which  fees  were    to  be  raised,  precisely  half  of   the 
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entire  number,  the  fees  fixed  by  that  act  may  be  considered 
the  fees  of  sheriffs  of  the  comities  of  this  State,  with  as  much 
propriety  as  the  fees  fixed  by  the  law  of  1851.  But  while,  by  a 
very  vicious  system  of  legislation,  and  through  an  act  of  very 
questionable  constitutionality,  the  sheriffs  in  one-half  the 
counties  of  the  State  receive  a  much  higher  rate  of  fees  than 
the  same  officers,  for  the  same  services,  in  the  other  half,  the 
law  of  1851  must,  nevertheless,  be  considered  as  the  general 
law  of  the  State  in  force  when  the  services  in  question  were 
rendered.  The  law  of  1865  was  special  in  two  particulars ; 
it  applied  only  to  certain  counties  expressly  named  therein, 
and  was  to  expire  by  its  own  limitation  on  the  first  of  July, 
1867.  It  was  amended  by  an  act  passed  February  26,  1867, 
but  with  this  last  law  we  have,  in  this  case,  no  concern,  as  it 
was  not  passed  until  after  the  services  in  question  were  ren- 
dered. The  act  of  1865  thus  recognized  that  of  1851  as.  in 
force  in  all  the  non-enumerated  counties,  and  as  only  tempo- 
rarily suspended  in  the  enumerated  counties,  but  to  resume 
its  vitality,  even  in  those  counties,  upon  a  fixed  day.  In  view 
of  this,  we  must  hold,  that,  in  deciding  what  grade  of  fees 
shall  govern  when  reference  is  made  to  the  fees  of  "  sheriff's 
of  the  counties  of  this  State,"  regard  is  to  be  had  to  the  gene- 
ral and  permanent  law  of  1851,  rather  than  the  special  and 
temporary  act  of  1865,  notwithstanding  each  law  was  in  force 
in  the  same  number  of  counties  at  the  time  these  services 
were  performed.  It  is  true,  there  is  no  intrinsic  propriety  in 
paying  'the  sheriff  of  Alexander  county  one  rate  of  fees,  and 
the  marshal  of  Cairo  another,  for  the  same  services;  but 
there  is  no  more  impropriety  than  in  paying  different  rates  to 
the  sheriffs  of  adjoining  counties,  and  the  difficulty  springs 
from  this  objectionable  system  of  partial  legislation.  "We  can 
no  more  raise  the  fees  of  the  marshal  of  Cairo,  than  we  could 
those  of  a  sheriff  whose  county  had  not  been  named  in  the  act 
of  1865. 

Mandamus  refused. 
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John  A.  Larimer 
v. 

The  Board  of  Supervisors  of  McLean  County. 


1.  Bounty — what  volunteers  entitled  to — in  a  particular  case.  On  the  23d  of 
December,  1863,  the  Board  of  Supervisors  of  McLean  county  passed  certain  reso- 
lutions, whereby  a  bounty  of  $150.00  was  offered  to  each  votunteer  from  the 
county,  who  should  regularly  enlist  in  the  U.  S.  Army,  for  the  term  of  three 
years,  or  during  the  war,  up  to  the  5th  day  of* January,  1864  ;  said  bounty  being 
limited  to  non-commissioned  officers  and  privates :  Held,  that  a  person,  who,  at 
the  time  of  such  offer,  was  in  the  service,  and  was  afterwards  honorably  dis- 
charged, and  knowing  of  such  offer,  before  the  5th  day  of  January,  1864,  re-en- 
listed for  the  term  specified,  as  a  private,  and  when  re-enlisted  was  credited  to 
the  county  to  fill  the  quota  for  which  the  bounty  was  offered,  was  entitled  to 
receive  said  bounty,  and  could  maintain  an  action  to  recover  it. 

2.  Same — notice  of  acceptance  by  volunteer  not  required.  And  in  such  case,  it 
was  not  necessary  that  the  volunteer  should  have  received  notice  of  such  offer 
from  the  agents  of  the  county,  who  had  been  empowered  to  pay  such  bounty, 
nor  notified  them  of  his  acceptance  of  such  offer,  and  his  enlistment  thereunder ; 
the  resolution  requiring  no  such  notice. 

8.  Same.  It  was  sufficient  that  such  volunteer  knew  of  the  offer,  and 
accepted  the  terms  proposed,  and  acted  upon  it,  to  entitle  him  to  its  benefits. 

4.  Same — additional  bounty.  And  that  such  volunteer  would  also  be  enti- 
tled to  the  bounty  of  $50.00,  agreed  to  be  paid,  by  another  resolution  of  the 
Board  of  the  same  day,  to  every  person  who  had  previously  volunteered  from 
the  county,  and  who  had  not  received  a  bounty  from  the  county,  it  appearing 
that  he  had  received  no  other  bounty  therefrom,  and  had  been  in  the  service  since 
the  commencement  of  the  war,  as  a  volunteer  from  said  county. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
John  M.  Scott,  Judge,  presiding. 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Williams  &  Burr,  and  Messrs.  Prince  &  Bloom- 
field,  for  the  appellant. 
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Messrs.  Ives,  "Weldon  &  McNulta,  for  the  appellee. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  John  A.  Lari- 
mer, in  the  McLean  Circuit  Court,  against  the  Board  of  Super- 
visors, to  recover  a  bounty  for  re-enlisting  as  a  volunteer  in  the 
military  service,  under  a  call  by  the  President  for  troops.  It 
appears  that  on  the  23d  day  of  December,  1863,  the  Board  of 
Supervisors  of  McLean  county  adopted  the  following  reso- 
lutions : 

"  Resolved,  That  this  county  will  pay  a  bounty  of  one  hun- 
dred and  fifty  dollars  to  each  volunteer  from  this  County,  who 
may  regularly  enlist  in  the  army  of  the  United  States  for  the 
term  of  three  years,  or  during  the  war,  up  to  the  fifth  day  of 
January  next,  and  the  sum  of  fifty  dollars  to  each  volunteer 
from  this  County  who  has  so  enlisted  in  said  army  since  the 
first  of  September,  A.  D.  1862,  to  this  date. 

"  Resolved,  That  said  bounty  be  limited  to  non-commis- 
sioned officers  and  privates,  not  to  exceed  400  in  all,  and  that 
it  be  paid  to  none  not  regularly  mustered  into  the  service  of 
the  United  States,  and  credited  to  this  County,  and  to  no  man 
who  had  been  in  said  service  and  has  not  been  legally  and 
honorably  discharged  therefrom." 

The  fourth  resolution  makes  William  Thomas,  Isaac  Funk 
and  Samuel  J.  Reeder  a  committee  to  pay  said  bounty  "  to  all 
such  persons  as  may  be  entitled  to  receive  the  same,  as  soon 
as  they  shall  be  satisfied  that  said  volunteers  have  been  regu- 
larly mustered  into  the  service  of  the  United  States." 

These  resolutions  were  published  in  one"  of  the  daily  papers, 
in  the  city  of  Bloomington.  Appellant  proved  that  he  was  a 
resident  of  the  county,  and  had  previously  volunteered,  and 
remained  in  the  service,  until  the  31st  of  December,  1863, 
when  he  was  discharged  at  Indianola,  in  Texas,  and,  on  the 
next  day,  re-enlisted  in  the  same   company  and  regiment  in 
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which  he  had  previously  served,  and  that  McLean  county- 
received  a  credit  therefor,  on  its  quota  on  the  call  of  the  Presi- 
dent of  the  United  States  for  volunteers ;  that  he  remained  in 
the  service  until  the  24th  day  of  November,  1865,  when  he 
was  regularly  discharged.  He  testifies,  that  at  the  time  of  his 
second  enlistment,  he  knew  of  the  offer  made  by  the  county  ; 
that  in  March,  1864,  he  demanded  of  the  agents  of  the  county 
two  hundred  dollars,  fifty  on  his  first,  and  one  hundred  and 
fifty  on  his  second  enlistment.  The  agent  refused  to  pay  that 
sum,  but  offered  to  pay  fifty  dollars.  He  subsequently  received 
the  fifty  dollars,  but  he  swears  with  the  understanding  that  he 
did  not  waive  his  claim  for  the  remainder.  That  he  again 
demanded  the  latter  bounty,  but  it  was  refused. 

It  appears  that  appellant  was  not  a  commissioned  officer, 
and  that  his  re-enlistment  was  authorized  by  the  regulations 
of  the  War  Department ;  and  from  the  evidence  of  different 
persons,  that  the  offer  contained  in  the  resolutions  was  known 
and  spoken  of  publicly  at  the  time  and  place  of  his  enlist- 
ment. It  likewise  appears,  that  his  credit  to  the  quota 
of  McLean  county  was  in  accordance  with  the  regulations  of 
the  War  Department,  and  the  county  obtained  all  that  was 
expected  by  the  adoption  of  these  resolutions.  It  also  appears 
that  the  Board  of  Supervisors  adopted  a  resolution  on  the  23d 
of  December,  1863,  that,  as  an  act  of  justice,  they  would  pay 
to  every  volunteer  from  the  county,  and  who  had  not  received 
a  bounty  from  the  county,  the  sum  of  fifty  dollars. 

It  is  not  controverted  that  appellant  was  mustered  into  the 
service,  within  the  time  limited  by  the  resolution,  nor  that  the 
county  received  the  credit  on  their  quota,  to  fill  which  the 
bounty  was  offered.  It  is,  however,  said  that  the  enlistment 
was  not  regular,  as  he  was  already  in  the  service  and  his  term 
unexpired.  Even  if  the  county  could  contest  that  question, 
the  objection  is  not  well  taken.  It  appears  that  he  was  hon- 
orably discharged  from  the  service  on  the  31st  of  December, 
1863;  he  then  owed  the  government  no  further  service,   and 
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afterward,  and  while  he  had  been  released  by  the  government 
from  the  performance  of  the  remainder  of  his  first  term,  he 
a^ain  enlisted  and  was  mustered  into  the  service.  And  it  can 
make  no  difference  whether  he  was  discharged  for  the  pur- 
pose of  permitting  him  to  re-enlist,  or  for  other  satisfactory 
reasons,  as  the  county  obtained  the  desired  credit  on  their 
quota  of  the  call.  The  government,  no  doubt,  regarded  it  to 
the  interest  of  the  service,  that  veteran  and  experienced  sol- 
diers should  be  retained  in  the  service,  even  at  the  expense  of 
the  sacrifice  of  a  few  months  of  the  time  of  their  former 
enlistment,  rather  than  receive  raw  recruits ;  hence,  the  dis- 
charge, so  as  to  enable  a  re-enlistment.  It  in  nowise  preju- 
diced the  interests  of  the  county,  but  the  re-enlistment  of  appel- 
lant relieved  it  from  furnishing  another  volunteer. 

It  is  again  insisted,  that  the  county  should  not  be  bound  by 
this  enlistment,  unless  he  had  notified  the  agents  of  the  county 
of  the  fact  before  the  5th  of  January,  1864.  The  language  of 
the  resolution  is  broad,  and  in  terms  requires  no  such  notice, 
and  it  does  not  appear  that  the  quota  was  filled  at  the  time 
appellant  enlisted  ;  and  if  not,  what  possible  difference  could 
it  make  to  the  county  whether  the  notice  had  been  given  or 
not,  as  there  is  no  pretense  the  county  had,  for  the  want  of 
such  notice,  incurred  liabilities  to  other  persons,  who  enlisted 
after  the  quota  was  filled.  The  returns  were  made  in  the 
regular  course  of  the  service,  and  the  notice  was  received 
through  its  regular  channels,  and,  so  far  as  this  record  dis- 
closes, without  delay.  And  when  appellant  complied  strictly 
with  the  offer  of  the  county,  relying  upon  the  terms  proposed, 
why  should  he  be  deprived  of  its  benefits  for  failing  to  per- 
form an  act  they  had  not  prescribed,  and-  from  the  omission 
of  which  they  had  sustained  no  injury,  but  had,  on  the  con- 
trary, received  all  of  the  contemplated  benefits  ? 

It  is  also  insisted  that  appellant  failed  to  show  that  he 
received  notice  from  the  agents  of  the  county,  and  therefore 
was  not  entitled  to  the  benefit  of  the  resolutions.    The  resolution 
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requires  no  kind  of  notice,  and  it  can  not  matter  how  he 
obtained  his  information;  so  he  received  it,  accepted  its 
terms,  and  acted  upon  it,  he  was  entitled  to  its  benefits.  The 
resolution  does  not  require  a  contract  to  be  entered  into  with 
the  agents  of  the  county,  but  simply  that  persons  accepting  its 
terms,  within  the  time,  and  who  shall  be  credited  to  the  county, 
shall  be  entitled  to  the  bounty.  Nor  do  we  perceive  any  force 
in  the  objection  that  appellant  failed  to  prove,  that  his  enlist- 
ment was  credited  on  the  quota  of  the  call  for  three  hundred 
thousand  men,  when  he  enlisted  pending  that  call,  and  before 
the  quota  was  filled,  and  was  regularly  credited  to  the  county, 
we  must  presume,  that  it  was  under  that  call,  especially  so, 
when  it  does  not  appear  that  there  was  any  other  unfilled  call 
resting  upon  the  county.  We  are,  therefore,  of  the  opinion 
that  appellant  was  entitled  to  the  bounty  of  one  hundred  and 
fifty  dollars,  by  complying  with  the  terms  of  the  resolution  of 
the  Board. 

It  remains  to  determine  whether  he  was  also  entitled  to  the 
fifty  dollars  bounty,  offered  and  given  to  soldiers  who  had  pre- 
viously volunteered,  and  had  received  no  other  bounty  from 
the  county,  under  the  resolution  of  the  23d  of  December,  1863, 
giving  a  bounty  of  fifty  dollars  to  all  volunteers  who  had 
enlisted  for  the  term  of  three  years,  since  the  beginning  of 
the  war,  and  who  had  received  no  bounty  from  the  county. 
We  are  unable  to  see  why  appellant  was  not  entitled  to  this, 
if  he  had  then  received  no  other  bounty.  He  had  enlisted  for 
three  years,  after  the  commencement  of  the  war.  It,  how- 
ever, fails  to  appear  that  he  had  received  no  other  bounty. 

This  resolution  was  different  from  that  which  also  offered 
the  bounty  of  one  hundred  and  fifty  dollars.  The  last  clause 
of  that  resolution  gave  a  bounty  of  fifty  dollars  to  all  volun- 
teers who  had  enlisted  for  three  years  after  the  first  of  Septem- 
ber, 1861.  But  the  other,  and  that  under  which  appellant 
claims,  seems  to  have  been  adopted  on  the  same   day,  and 
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formed  no  part  of  the  resolutions  reported  by  the  committee, 
but  to  have  been  offered  by  a  member  of  the  board. 

It  is  broader  and  more  comprehensive  than  the  other,  and 
embraces  all  volunteers  who  enlisted  for  three  years  after  the 
commencement  of  the  war,  and  who  had  not  received  a  bounty 
from  the  county.  By  bringing  himself  within  this  resolution, 
and  it  appearing  that  he  had  received  no  other  bounty,  appel- 
lant would  be  entitled  to  receive  the  fifty  dollars,  unless  it  has 
been  paid.  It  seems  that  the  agents  of  the  county  recognized 
this,  but  rejected  the  claim  for  one  handred  and  fifty  dollars ; 
and  when  they  paid  appellant  the  fifty  dollars,  the  receipt 
fails  to  specify  upon  what  particular  bounty  it  was  to  apply. 
It  is  competent  to  show  upon  what  account  it  was  received,  and 
appellant  testified  that  he  received  the  money  with  the  under- 
standing that  it  was  in  nowise  a  waiver  of  his  claim  to  the 
bounty  of  one  hundred  and  fifty  dollars.  If  this  was  so,  and 
the  evidence  in  the  record  is  to  be  credited,  appellant  was  enti- 
tled to  recover  that  sum.  The  finding  was  erroneous,  and  the 
judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Charles  Peine 

v. 

"Wendelin  Weber. 

1.  Contracts— sealed  contract  executed  by  one  partner — relating  to  the  firm  business 
— without  authority  under  seal. — when  binding  on  the  other  partners.  A  sealed  contract, 
executed  by  one  of  several  partners  for  the  firm,  but  without  authority  under 
eeal,  if  made  for  the  benefit  of  the  firm,  and  relating  to  partnership  business,  is 
bindinig  on  all  the  partners,  if  they  assent  thereto,  and  such  assent  may  be  given 
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at  the  time,  or  subsequently  ;  and  may  be  proved  by  acts  and  circumstances,  or 
by  their  verbal  declarations  and  admissions. 

2.  Same— -fixing  a  stated  sum  in,  as  liquidated  damages — how  regarded.  Where  a 
contract  contains  a  provision,  fixing  a  stated  sum  as  liquidated  damages,  to  be 
paid  in  event  of  a  breach  thereof  the  question,  whether  such  stipulated  sum  is 
to  be  regarded  merely  as  a  penalty,  must,  in  every  case,  depend  on  its  own  peculiar 
and  attendant  circumstances. 

3.  Same-— intention  of  parties  must  govern.  And,  in  such  case,  as  in  all  other 
cases  of  contract,  the  intention  of  the  parties  must  govern  as  to  its  construction. 

4.  Same— when  sum  stipulated  will  be  regarded  as  a  penalty.  It  is  only  in  cases, 
where,  from  the  whole  contract,  it  appears  that  the  sum  fixed  as  liquidated 
damages,  was  intended  by  the  parties  as  a  penalty  merely,  as  where  a  specific 
pecuniary  payment  is  secured  by  a  larger  sum,  that  such  fixed  sum  will  be  declared 
a  penalty. 

5.  Same — when  will  be  considered  as  the  measure  of  damages.  But  where  such 
provision  has  reference  only  to  uncertain  damages,  and  the  facts  show  that 
serious  damage  might  have  occurred,  and  to  avoid  which,  the  contracting  parties, 
with  full  knowledge,  and  in  good  faith,  inserted  such  stipulation  in  their  contract, 
the  sum  thereby  fixed,  furnishes  the  only  measure  of  damages. 

Appeal  from  the  Circuit  Court  of  Adams  county ;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  of  debt  on  a  lease,  brought  by  the  appellee, 
against  the  appellant  and  one  August  Scheineman,  to  the 
April  term,  A.  D.,  1867,  of  the  Adams  Circuit  Court.  The 
facts  in  the  case  are  fully  presented  in  the  opinion. 

Messrs.  Gkimshaw  &  "Williams,  for  the  appellant. 

Messrs.  Warren  &  Wheat,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

Two  points  are  made  by  appellant  on  this  record :  First, 
the  non-execution  of  the  lease  by  him ;  and,  second,  that  the 
clause  in  the  lease  upon  which  the  plaintiff  recovered,  did  not 
justify  the  recovery. 
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That  clause  is  as  follows :  "  And,  in  case  the  said  parties  of 
the  second  part,  fail  to  deliver  possession  of  the  premises 
hereby  demised,  to  the  said  Weber,  or  his  legal  representa- 
tives, on  the  2nd  day  of  June,  1866,  then  they  hereby  agree 
to  pay  to  said  Weber,  or  his  legal  representatives,  the  sum  of 
five  hundred  dollars,  as  fixed,  settled,  computed  and  liquidated 
damages." 

The  declaration  was  in  debt,  containing  four  counts.  The 
second  and  third  being  adjudged  faulty,  the  recovery  was  had 
on  the  first  and  fourth  counts. 

The  first  sets  out  the  lease  in  hcec  verba,  avers  the  entry  of 
defendants  under  the  lease,  and  assigns  for  breach,  that  they 
did  not  deliver  the  premises  to  the  plaintiff,  on  the  day 
specified. 

The  fourth  count  alleges  that  plaintiff  had  leased  the  premi- 
ses of  one  Dutcher,  for  five  years  from  the  first  day  of  July, 
1861,  and,  by  the  terms  of  the  lease,  he  had  the  right,  at  his 
own  expense,  to  repair  and  alter  the  buildings  upon  the  premi- 
ses, and  had  the  right  to  remove  from  the  premises,  any  and 
all  additions  or  improvements  he  might  make  during  his  term, 
provided  he  left  the  premises  in  as  good  condition  as  they 
were  at  the  commencement  of  his  term,  and  then  avers  that 
he  had  made  improvements,  at  an  expense  of  two  thousand 
dollars,  the  greater  part  of  which  he  had  a  right  to  remove, 
and  which  he  intended  to  remove,  before  the  end  of  his  term, 
which  the  defendants  well  knew  when  they  took  their  lease. 

The  plea  was  non  est  factum^  sworn  to. 

There  is  no  proof  that  Peine,'  the  appellant,  actually,  with 
his  own  hand  and  pen,  signed  the  lease.  The  facts  in  regard 
to  its  execution  are  briefly  these :  Before  the  lease  was 
executed,  Peine  and  Scheineman  were  partners,  doing  busi- 
ness on  the  premises  as  saloon  keepers,  under  the  name  of 
"  Peine  &  Scheineman,"  and  it  was  agreed  by  all  the  parties, 
plaintiff  and  defendants,  the  day  before  the  lease  was  signed, 
that  it  should  contain  the  provisions  and  covenants  contained 
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in  it.  It  was  prepared  by  filling  rip  a  printed  form,  having 
the  usual  printed  scroll,  or  L.  S.,  in  the  place  proper  for  the  signa- 
tures. "When  it  was  thus  prepared,  and  just  before  its  execution, 
it  was  shown  to  Peine,  and,  as  the  evidence  tends  strongly  to 
show,  he,  with  a  full  knowledge  of  all  the  provisions  contained 
in  it,  directed  Scheineman,  his  partner,  to  go  with  the  lessor, 
the  plaintiff,  to  the  attorney's  office  with  it,  and  sign  it  on 
behalf  of  himself  and  Scheineman.  He,  Scheineman,  imme- 
diately went  with  the  lessor  to  the  office,  and  signed  the  lease, 
as  it  appeared  on  the  trial,  "  Peine  and  Scheineman,"  opposite 
the  proper  scroll  or  place  for  a  seal,  after  the  lessor  had  signed 
it,  by  putting  his  name  opposite  the  first  scroll.  The  lease 
was  made  for  the  benefit  of  the  firm,  and  to  enable  them  to 
carry  on  their  partnership  business.  About  a  month  there- 
after, Scheineman  quit  the  concern,  leaving  Peine  in  full 
possession  of  the  premises,  who  occupied  them  during  the 
whole  term  for  which  they  were  demised,  paying  the  rent 
regularly  as  it  accrued.  Failing  to  deliver  possession  to  his 
lessor  at  the  end  of  the  term,  this  suit  was  brought,  and  Schine- 
man  was  defaulted. 

Appellant  insists  these  facts  show  only  a  parol  authority  to 
execute  the  lease  by  Peine  to  Scheineman ;  that,  being  a  sealed 
instrument,  the  power  to  execute  it,  must  be  of  as  high  a 
nature  as  the  deed  itself,  and  executed  with  equal  solemnity. 

This  was,  certainly,  the  old  doctrine  on  the  subject,  but  even 
then,  exceptions  were  recognized,  as  where  the  agent  or  attor- 
ney affixed  the  seal  of  the  principal,  in  his  presence,  and  by 
his  direction.     Mazes  v.  Worthing,  3  Scam.,  26. 

An  examination  of  text  books  and  of  later  adjudged  cases 
on  the  subject,  will  show  a  steady  and  progressive  relaxation 
of  this  rule,  and  it  may  now  be  said  to  have  become 
antiquated. 

The  rule  is  now  well  established,  that  one  partner  is  bound 
by  a  deed  executed  on  behalf  of  the  firm  by  his  co  partners, 
if  for  the  benefit  of  the  firm,  and  in  relation  to  the     xrtnership 
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business,  provided  there  was  a  proper  parol  authority  given, 
or  a  subsequent  ratification  or  parol  adoption  of  the  act  by 
the  other  partners.  This  is  distinctly  stated  in  2  Kent's 
Com.  47-48,  and  is  fully  supported  by  the  cases  referred  to  by 
appellee.  In  one  of  them,  Smith  et  al.  v.  Kerr  et  al.  3  Comst. 
144,  the  doctrine  is  broadly  announced,  that  a  sealed  contract 
relating  to  partnership  business,  executed  by  one  of  several 
partners  for  the  firm,  without  authority  under  seal,  is  binding 
on  all  the  partners,  if  they  assent  to  it,  and  such  assent  may  be 
given  at  the  time  or  subsequently.  Such  was  the  rule  in  Eng- 
land. Ball  v.  Demsterville,  4  Term  Rep.  313  ;  Williams  v. 
Walsby,  4  Esp.  Nisi  Prius,  220  ;  Bratton  v.  Burton,  1  Chitty 
R.  707,  and  is  now  the  modern  rule  in  this  country.  Skinner 
v.  Dayton,  19  Johns.  513;  Cady  v.  Shepherd  et  al.,  11  Pick. 
400 ;  Swan  v.  Stedman,  4  Met.  548 ;  Mackay  et  al.  v.  Blood- 
good,  9  Johns.  284 ;  Pike  v.  Bacon,  21  Maine,  280 ;  McDon- 
ald v.  JEggleston,  26  Yermont,  154 ;  Bond  v.  Aitkin,  6  Watts 
and  Serg.  165 ;  Drumight  et  al.  v.  Philpot,  16  Georgia,  424. 
This  case  holds  that  a  prior  authority,  or  a  subsequent  ratifica- 
tion, not  under  seal,  either  express  or  implied,  verbal  or  written, 
is  sufficient  to  establish  a  deed  executed  by  one  partner  as  the 
deed  of  the  firm,  and  binding  upon  it  as  such. 

The  doctrine  in  Tennessee  conforms  to  the  old  and  strict 
rule.  Forbeville  v.  By  an,  1  Humph.  113  ;  Smith  v.  Dickinson, 
6  ib.  261,  and  the  same  appears  to  be  held  in  New  Jersey. 
Tappan  v.  Bedfield,  1  Halst.  Ch.  339,  cited  by  appellant. 

We  think  it  may  be  safely  said  the  modern  rule  is,  that  one 
partner  may,  in  furtherance  of  the  partnership  business,  and 
for  its  benefit,  execute  a  deed  under  seal,  which  will  be  bind- 
ing on  the  other,  if  he  has  foreknowledge,  or  subsequently 
ratifies  it,  and  this  may  be  proved  by  acts  and  circumstances, 
or  by  his  verbal  declarations  and  admissions. 

The  question,  then,  whether  Peine  directed  Scheineman  to 
execute   this    lease,   knowing   its   contents,   or   subsequently 


4Sj  Peine  v.  Weber.  [Jan.  T., 


Opinion  of  the  Court. 


ratified  it,  was  properly  left  to  the  jury,  under  instructions,  and 
their  finding  is  satisfactory. 

The  remaining  point  is  free  from  difficulty. 

Appellant  admits  the  authorities  are  conflicting  as  to  how 
such  words  are  to  be  regarded  in  a  contract  as  are  here  used  ; 
whether  they  are  to  be  held  strictly  as  liquidated  damages,  to 
be  recovered  at  all  events,  or  as  merely  a  penalty,  and  the 
damages  to  be  graduated  within  the  penalty.  As  is  said  by 
counsel,  some  of  the  authorities  regard  the  effort  to  fix  a  stated 
sum  as  liquidated  damages,  as  either  an  effort,  in  that  form,  to 
evade  the  usury  laws,  or  to  get  a  large  sum  for  the  nominal 
breach  of  a  contract ;  and  where  the  usury  laws  are  not  in 
question,  and  no  actual  damage  was  shown,  the  same  is  treated 
as  a  penalty. 

These,  and  all  other  authorities,  show  that  each  case  must 
depend  on  its  own  peculiar  and  attendant  circumstances.  It- 
is  not  denied,  it  is  entirely  competent  so  to  contract,  and  the 
facts  proved  in  this  case,  show  it  was  one  peculiarly  fitted  for 
such  a  stipulation. 

The  lessor  of  the  defendants  was  but  a  lessee  himself,  under 
stipulations  to  surrender  the  possession  on  a  certain  day.  He 
had  authority  from  his  lessor  to  put  additions  and  improve- 
ments on  the  premises,  all  which  he  had  a  right  to  remove  at 
the  end  of  his  term.  How  natural  and  proper,  then,  was  it 
for  him  to  stipulate  with  his  lessees  that  they  should  leave  the 
premises  one  month  before  his  own  term  expired,  in  order 
that  he  might  have  sufficient  time  to  remove  his  improve- 
ments, and  thus  escape  a  forfeiture  to  his  lessor.  A  failure  to 
give  this  lessor  such  an  opportunity,  by  refusing  to  surrender 
on  the  day,  might  have  involved  him  in  great  loss  and  embar- 
rassment— greater  even  than  the  amount  stipulated — and  to 
avoid  controversy  on  that  point,  they  all  agreed  that  five 
hundred  dollars  should  be  the  measure  of  all  losses  and  dam- 
age he  could,  in  any  wise,  sustain  by  their  non-performance 
at  the  day.     We  see  nothing  oppressive  or  unreasonable  in 
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this,  and  consider  it  a  fair  case  for  liquidated  damages.  Sedg. 
on  the  Measure  of  Damages,  420  to  448. 

The  intention  of  the  parties  in  such,  as  in  all  other  cases 
of  contract,  must  govern  as  to  its  construction.  Courts  have 
considered  a  stipulated  sum  as  a  penalty  merely,  for  the 
reason  that,  from  the  whole  contract,  it  appeared  such  must 
have  been  the  real  meaning  of  the  contracting  parties,  as 
where  a  specific  pecuniary  payment  is  secured  by  a  larger 
sum.  But  when  such  a  provision  has  reference  only  to  uncer- 
tain damages,  and  the  case  shows  serious  damage  might  have 
been  incurred,  as,  in  this  case,  and  no  fraud  has  been  used  in  pro- 
curing the  stipulation  to  be  inserted  in  the  contract,  it  becomes 
a  matter  with  which  courts  cannot  interfere,  and  furnishes  the 
only  measure  of  damages.  Zoive  v.  Perrs,  4  Burrow,  2225. 
Unless  there  is  good  ground  for  it,  a  court  cannot  declare  a 
stipulated  sum,  which  the  parties  themselves  have  said  shall  be 
the  amount  of  damages,  to  be  a  penalty  merely. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


John  Niccolls  et  al. 

V. 

Oramel  Rugg  et  al. 

1.  Religious  corporations — on  separation — rights  of  majority  and  minority 
stated.  In  case  of  a  division  of  a  religious  corporation,  both  parties  still  adhering 
to  the  tenets  and  discipline  of  the  organization,  the  property  should  be  divided 
between  them  in  proportion  to  their  numbers  at  the  time  of  such  separation. 

2.  Former  decisions.  The  rule  adopted  in  the  case  of  Ferraria  v.  Vascon- 
cellos,  31  111.  25,  applicable  to  this  case. 

3.  Religious  corporations — right  of  voting — should  not  be  confined  to  members. 
Upon  questions  affecting  the  property  of  a  religious  corporation,  the  right  to 
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vote  thereon  should  not  be  confined  to  persons  only  who  are  members  of  the 
church.  Those  who  have  contributed  to  its  support,  although  not  members, 
should  be  allowed  a  voice  in  such  matters. 

4.  Same — partition  of  the  property — how  effected.  In  making  partition  of  the 
property  of  a  religious  corporation,  in  case  of  a  division,  mathematical  nicety  is 
neither  attainable  nor  important.  The  only  satisfactory  mode  would  be,  to  count 
church  members  by  virtue  of  their  membership,  and  in  addition,  to  count  as 
members  of  the  congregation,  all  pew-holders. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr .  E.  E.  Williams,  and  Messrs.  Spencer  &  Ewing,  for 
the  appellants. 

Messrs.  Tipton  &  Benjamin  and  Mr.  "W.  H.  Hanna,  for  the 

appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  in  behalf  of  the  minority 
of  a  religious  society  in  the  city  of  Bloomington,  against  the 
trustees  elected  by  the  majority,  td  prevent  an  alleged  misap- 
propriation of  the  church  property.  The  record  shows  that 
the  church  in  question  was  organized  in  1833,  as  a  Presbyte- 
rian body,  the  division  of  that  denomination  into  old  school 
and  new  school  not  having  then  occurred.  This  separation 
took  place  in  1838,  and  the  Bloomington  society,  during  the 
same  year,  attached  itself  to  the  new  school  organization.  It 
so  continued  until  1848,  when,  with  the  consent  of  the  pres- 
bytery of  which  it  formed  a  part,  it  withdrew,  and  attached 
itself  to  the  old  school  denomination.  It  thus  remained  until 
1865,  when  a  large  majority  of  the  church  and  congregation 
voted  to  sever  their  connection  with  the  old  school  organization 
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and  return  to  the  new  school,  and  this  was  done.  The  dis- 
contented minority,  which  preferred  the  old  school,  elected 
new  trustees,  who  have  filed  this  bill  against  the  party  in  pos- 
session, claiming  that  the  church  property  rightfully  belongs 
to  them.  The  circuit  court,  when  the  case  came  on  for  a  hear- 
ing, ascertained  through  its  master,  the  exact  number  of 
church  members,  and  pew-holders  not  church  members,  com- 
prised in  the  society  at  the  time  of  its  final  action  for  with- 
drawal from  the  old  school  in  June,  1865,  and  further 
ascertained  how  many  of  these  persons  belonged  to  each  party, 
and  decreed  a  sale  of  the  property,  with  the  privilege  of  pur- 
chase to  either  the  complainants  or  defendants,  and  to  them 
only ;  the  decree  further  providing  that  the  party  purchasing 
should  retain  exclusive  possession  of  the  property,  and  pay  to 
the  other  party  its  proportionate  share  in  money,  which  share 
was  found  to  be  sixty-three  parts  out  of  one  hundred  and 
ninety-two  to  the  complainants,  or  old  school  party,  and  one 
hundred  and  twenty-nine  parts,  out  of  one  hundred  and 
ninety-two,  to  the  defendants,  or  new  school  party.  The 
decree  further  required  the  party  receiving  the  money  to 
invest  it  in  other  church  property,  and  report  to  the  court  the 
manner  of  its  investment.  The  complainants  appealed,  and 
both  parties  have  assigned  errors. 

It  is  first  urged,  by  counsel  for  appellants,  that  the  with- 
drawal of  a  portion  of  the  church,  although  a  majority,  from 
the  old  school  denomination,  was  an  abandonment  of  its  rights 
of  property,  on  the  ground  that  a  majority  of  a  religious 
society  have  no  right  to  abandon  its  tenets  and  doctrines,  and 
still  insist  on  the  control  of  its  property,  which  has  been  dedi- 
cated to  the  support  of  its  peculiar  faith.  'Conceding  this  to  be 
correct,  as  the  statement  of  a  general  principle,  it  clearly  has 
no  application  to  the  present  case.  It  is  shown  by  the  record 
that  there  has  been  here  no  abandonment  of  the  faith  or  doc- 
trines which  this  church  was  originally  founded  to  support.  It 
is  shown  that  the  old  school  and  new  school  branches  of  the 
7 — 4:7th  III. 
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Presbyterian  church  adopt  the  same  standards,  both  as  to 
doctrines  and  forms  of  government,  and  the  separation  in  the 
denomination  arose  from  a  canse  which  has  long  since  ceased, 
and,  in  the  language  of  one  of  the  clerical  witnesses,  the  dif- 
ference continues  "  simply  because  they  are  separated."  When, 
therefore,  a  majority  of  the  Bloomington  church  resolved  to 
bring  that  body  into  denominational  connection  with  the  new 
school  Presbyterians,  it  was  not  perverting  the  church  property 
to  the  teaching  of  new  doctrines,  but  merely  connecting  itself, 
for  the  purposes  of  co-operation  and  church  government,  with 
another  branch  of  substantially  the  same  church. 

But,  besides  all  this,  the  lot  upon  which  the  church  edifice 
stands,  was  donated  to  that  body  while  attached  to  the  new 
school  presbytery,  and  the  building  was  commenced  and  well 
nigh  completed  before  the  church,  in  1848,  attached  itself  to 
the  old  school  organization.  In  the  face  of  this  fact,  it  is  diffi- 
cult to  see  on  what  ground  a  court  could  hold  that  the  majority 
of  the  church,  by  returning  to  their  original  church  connec- 
tions, have  forfeited  all  rights  of  property  in  favor  of  those 
members  of  the  society  who  prefer  their  existing  ecclesiastical 
relations,  or  how  the  appellants  can  claim  more  than  the  distribu- 
tive share  of  the  property  which  the  court  has  awarded  to  them. 

It  is  also  urged,  that  the  constitution  of  the  Presbyterian 
church  does  not  recognize  the  right  of  a  church  or  congrega- 
tion to  withdraw ;  and  on  this  point  the  evidence  of  clergy- 
men, taken  in  the  case  of  Ferraria  v.  Vasconcellos,  31  Ills. 
25,  was  admitted  by  agreement.  From  the  testimony  in  that 
case,  and  in  the  one  before  us,  it  is  clear  that,  though  no  writ- 
ten law  of  the  church  may  recognize  the  right  of  withdrawal, 
yet,  since  the  separation  of  this  body  into  the  two  branches 
of  old  and  new  School,  the  right  of  churches  to  transfer 
themselves  from  one  to  the  other  of  these  branches,  has  been 
often  exercised,  and  tacitly  acknowledged.  But  in  the  face  of 
the  facts  we  have  already  mentioned,  it  is  unnecessary  to  dis- 
cuss this   question.     The  property  of  this   church  has  been 
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acquired  partly  under  one  organization  and  partly  under  the 
other ;  and  inasmuch  as  the  sole  object  of  a  court  of  chancery, 
in  cases  of  this  character,  is  to  enforce  a  trust,  and  hold  the 
trust  property  to  the  purposes  for  which  it  was  originally 
given,  no  fairer  or  more  equitable  mode  of  doing  this  can  be 
devised  than  the  one  adopted  by  the  circuit  court.  It  was 
the  rule  adopted  by  this  court  in  the  case  already  referred  to  in 
31  111.,  and  is  as  applicable  to  this  case  as  to  that.  It  is  not  a 
case  for  forfeiture  on  one  side  or  on  the  other,  of  the  entire 
property,  because  both  parties  really  represent  the  Presbyte- 
rian church,  and  teach  the  same  religious  faith ;  but  inasmuch 
as  the  two  branches  of  the  church  have  distinct  organizations, 
and  as  the  property  has  come  from  both,  it  is  just  that  the 
majority  shall  be  permitted  to  change  the  church  connection 
without  forfeiture,  while  the  right  of  the  minority  to  remain 
in  the  existing  relations  and  retain  their  portion  of  the  pro- 
perty, should  be  equally  recognized. 

It  is  further  objected  by  appellants,  that  the  rule  adopted 
March  12,  1865,  by  which  the  right  of  voting  in  matters  per- 
taining to  the  congregation,  was  thenceforth  to  be  confined  to 
persons  contributing  to  the  expenses  thereof,  was  unreasonable, 
and  contrary  to  the  usages  of  the  denomination,  inasmuch  as 
it  denied  a  vote  to  certain  members  of  the  church  in  regular 
standing.  The  propriety  of  the  rule  may  well  be  questioned, 
but  as  the  record  shows  that  no  practical  harm  to  the  minority 
arose  therefrom,  the  fact  of  its  adoption  is  not  a  sufficient 
reason  for  overturning  all  these  proceedings,  and  opening  this 
quarrel  afresh.  This  rule  was  adopted  in  March.  In  May 
the  first  vote  was  taken  as  to  withdrawal,  and  a  question 
having  been  raised  on  the  regularity  of  that  vote,  the  matter 
was  again  submitted  to  the  congregation  in  June,  and  a  reso- 
lution being  offered  to  affirm  the  proceedings  of  the  meeting 
held  in  May,  it  was  carried  by  a  vote  of  sixty-one  to  sixteen. 
At  neither  meeting  was  the  right  of  voting  denied  to  any 
member  of  the  church  seeking  to  exercise  it.     But  besides 
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this,  it  appears,  by  the  report  of  the  master,  that  there  were, 
in  all,  but  thirty-one  members  of  the  church  who  had  ceased 
to  contribute  to  its  expenses,  and  who  belonged  to  the  old 
school  party  ;  so  that  if  every  one  of  those  disqualified  by  the 
rule  and  belonging  to  that  side,  had  been  present  at  the  June 
meeting,  and  voted  adversely  to  the  resolution,  it  would  still 
have  been  carried  by  a  majority  of  fourteen  votes.  Since, 
then,  the  members  to  whom  the  rule  applied  were  not  present 
asserting  their  right,  and  since,  if  they  had  been,  and  the 
right  had  been  conceded,  the  result  would  have  been  the 
same,  the  adoption  of  the  rule  of  March  12th  is  not  sufficient 
ground  for  reversing  the  decree.  That  a  very  large  majority 
of  this  church  and  congregation  were  in  favor  of  withdrawal, 
is  clearly  shown  in  this  record,  and  indeed,  is  not  denied. 

It  is  said  the  right  to  vote  should  have  been  confined  to 
church  members.  We  are  not  of  that  opinion.  It  often  hap- 
pens that  persons  belonging  to  the  congregation,  but  not 
members  of  the  church  proper,  are  among  the  largest  con- 
tributors to  the  erection  of  church  edifices  and  to  the  support 
of  a  clergyman,  and  on  a  question  affecting  the  property  of  the 
congregation,  their  right  to  a  voice  cannot  be  reasonably 
questioned. 

It  is  assigned,  as  a  cross-error,  that  the  court,  in  making 
partition  of  the  property,  did  not  include,  in  the  new  school 
party,  certain  persons  who  were  neither  members  of  the 
church  nor  pew-holders,  but  were  still  members  of  the  con- 
gregation. But  we  are  of  opinion  that  the  court  acted  wisely. 
Mathematical  nicety,  in  a  matter  of  this  sort,  is  not  attainable 
or  important.  The  precise  number  of  persons  who  may,  in 
a  general  sense,  be  called  members  of  a  religious  congrega- 
tion, it  would  be  very  difficult  to  determine,  nor  would  it  be 
easy  to  fix  an  age  at  which  the  children  of  a  family  should  be 
held  no  longer  represented  by  their  parents.  The  only  clear 
and  satisfactory  rule  is  that  adopted  by  the  circuit  court, 
counting  church  members  by  virtue  of  their  membership,  and 
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counting,  in  addition,  as  permanent  members  of  the  congre- 
gation, all  pew-holders,  as  it  is  by  the  rental  of  the  pews,  or  a 
tax  upon  the  holders,  that  the  church  is  sustained. 

It  is  also  urged,  that  the  court  improperly  included,  in  the 
basis  of  its  decree,  certain  persons  who  had  not,  for  a  conside- 
rable period,  attended  the  church.  But  the  church  records 
showed  that,  at  the  date  of  the  last  vote,  they  were  members 
in  regular  standing,  and  it  further  appears  they  still  resided 
within  the  bounds  of  the  church.  On  this  question,  the  court 
properly  held  the  church  records  conclusive. 

After  having  carefully  examined  this  record,  we  are  of 
opinion  that  the  decree  of  the  circuit  court  administers  sub- 
stantial justice,  and  it  must  be  affirmed. 

Decree  affirmed. 


Joshua  J.  Cooper 


Samuel  E.  Rat. 

1.  Pledge — to  render  a  pledge  vcdid,  delivery  of  possession  is  essetitial.  To  ren- 
der a  pledge  valid  as  a  security,  there  must  be  a  delivery  of  the  property  to  the 
pledgee,  and  the  loss  or  delivery  back  of  the  possession,  with  the  consent  of  the 
pledgee,  terminates  his  title. 

2.  Same — a  delivery  back  for  a  temporary  use — will  not  invalidate  pledgee's  title. 
But  if  the  possession  is  delivered  back  to  the  pledgor,  for  a  temporary  purpose 
only,  and  it  is  agreed  to  be  re-delivered  to  the  pledgee,  if  the  pledgor  refuses  to 
restore  it  after  the  purpose  is  accomplished,  the  pledgee  may  recover  as  against 
him. 

3.  Same — effect  of  a  new  lien  created — after  the  return  of  the  property  to 
the  pledgee.  Where  &  pledgee  of  property,  delivered  back  the  possession  to  the 
owner  for  a  temporary  purpose  only,  and  after  the  accomplishment  of  such  pur- 
pose, the  property  was  returned  to  him,  and  the  pledgor  subsequently,  and  while 
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the  property  was  in  the  possession  of  the  pledgee,  mortgaged  it  to  a  third  person: 
Held,  that  the  mortgage  lien  thus  acquired  was  subordinate  to  the  title  of  the 
pledgee. 

4.  And  in  such  case,  the  party  having  the  mortgage  lien  would  have  no 
right  to  take  possession  of  the  property,  as  against  the  pledgee,  without  first 
paying,  or  tendering  to  him  the  amount  of  his  debt. 

Appeal  from  the  Circuit  Court  of  Coles  county ;  the  Hon. 
James  Steele,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  O.  B.  Ficexin,  for  the  appellant. 

Mr.  John  Scholfield,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  brought  by  Joshua  J. 
Cooper,  in  the  Coles  Circuit  Court,  against  Samuel  E,  Kay, 
for  the  recovery  of  an  omnibus.  The  declaration  was  in  the 
usual  form.  Defendant  filed  a  plea  of  non  detinet,  and  a  plea 
of  property  in  himself,  also  pleas  averring  a  several  owner- 
ship in  three  other  persons.  Replications  were  filed  to  the 
several  pleas,  and  issues  formed.  A  j  ury  was  waived  by  consent, 
and  a  trial  was  had  by  the  court.  The  issues  were  found  for  the 
defendant,  and  a  judgment  of  retorno  habendo  was  rendered 
in  his  favor,  from  which  this  appeal  is  prosecuted. 

It  appears  from  the  evidence,  that  James  W.  Cooper  and 
Josiah  F.  Cooper,  in  June,  1865,  purchased  the  omnibus  in 
dispute,  from  Daniel  Sinnbelt,  of  Decatur,  for  the  sum  of  three 
hundred  dollars.  They  borrowed  of  one  Stoner  one  hundred 
and  fifty  dollars,  to  pay  on  the  purchase,  and  gave  to  him  a 
mortgage  on  the  property  to  secure  its  payment.  This  debt 
and  mortgage  matured  on  the  4th  of  March,  1866.  When  the 
mortgage  fell  due,  they,  without  the  knowledge  of  appellant, 
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agreed  to  sell  Stoner  two  of  his  horses,  which  were  then  used 
in  running  the  omnibus,  to  satisfy  the  mortgage.  The  horses 
were  to  be  delivered  on  the  first  of  the  following  September ; 
but  when  they  came  to  deliver  the  horses,  appellant  objected, 
unless  they  would  secure  him  for  the  price  of  the  horses.  It 
was  then  agreed  that  he  should  hold  the  omnibus  to  secure  the 
payment  of  the  price  of  the  horses  and  twenty-five  dollars 
advanced  by  appellant,  to  pay  the  freight  on  the  omnibus, 
making  in  all  the  sum  of  one  hundred  and  seventy-five  dol- 
lars, and  it  was  delivered  to  appellant  at  the  time  the  arrange- 
ment was  made. 

That  James  and  Joshua  Cooper  were  indebted  to  appellee 
in  the  sum  of  sixty-six  dollars,  and  to  secure  him  they  gave  a 
chattel  mortgage  on  the  vehicle,  on  the  22d  day  of  Novem- 
ber, 1866  ;  but  they  at  the  time  failed  to  notify  him,  that  it 
was  pledged  to  appellant ;  that  after  it  was  pledged,  James 
Cooper,  in  September,  1866,  run  it  four  days  at  the  Charles- 
ton fair,  and  in  the  latter  part  of  October,  1866,  about  the 
same  length  of  time,  at  the  fair  at  Mattoon  ;  that,  on  each  of 
these  occasions,  it  was  used  with  the  consent  of  appellant. 
About  the  22d  of  December  following,  James  called  upon 
Ray  to  learn  about  the  payment  of  his  debt,  then  about  fall- 
ing due,  when  the  latter  said  it  was  immaterial,  as  he  expected 
that  he  would  want  the  omnibus  in  a  short  time,  and  if  so, 
would  want  to  buy  it;  and  said  if  he  should  not  want  to  pur- 
chase it,  they  could  pay  the  money  after  the  mortgage  became 
due.  Two  days  after  the  maturity  of  the  mortgage,  James 
saw  appellee,  and  he  refused  to  purchase  the  omnibus ;  in  the 
meantime  he  had  taken  possession  of  it,  without  the  consent 
of  the  mortgagors ;  that  on  the  30th  of  January,  1867,  James 
tendered  to  appellee  the  money  due  on  the  mortgage,  with 
interest,  which  he  refused  to  receive,  and  refused  to  give  up 
the  omnibus.  It  appears  that  appellant's  debt  was  never  paid, 
but  remained  due  in  full.  It  also  appears  that  appellee's 
mortgage  was  not  recorded  until  some  eleven  days  after  its 
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maturity,  although  the  recorder  states  that  it  had  been  filed  a 
month  before,  for  record,  and  singularly,  and  in  violation  of  his 
duty,  he  seems  to  have  permitted  it  to  be  withdrawn  without 
being  spread  upon  the  records  of  his  office. 

It  also  appears  that  appellant  hired  the  omnibus  a  few 
days,  on  two  different  occasions,  to  other  persons  than  to  his 
sons,  who  had  placed  it  in  pledge.  It  is  true,  there  is 
some  evidence  that  slightly  conflicts  with  this  statement  in 
some  particulars,  but  we  regard  the  evidence,  when  all  con- 
sidered together,  as  establishing  this  state  of  facts. 

The  single  question  presented  by  this  record  is,  whether 
appellant,  by  permitting  the  pledgors  of  the  property  to  have 
the  temporary  use  of  it,  lost  the  lien  created  by  the  pledge. 
"When  the  property  was  pawned,  the  requisite  possession  was 
given  to  the  pledgee,  and,  his  rights  then  became  vested,  and 
binding  between  the  parties,  and,  so  far  as  this  record  dis- 
closes, as  to  all  other  persons.  Appellee  then  had  no  claim, 
but  subsequently  acquired  his  mortgage,  which  was  no  doubt 
subject  to  the  pledge,  unless  the  temporary  use  of  the  pro- 
perty, by  one  of  the  pledgors,  previous  to  that  time,  and 
returned  to  the  custody  of  the  pledgee,  had  destroyed  the  lien 
under  the  contract  by  which  it  was  pledged  to  appellant. 

While  the  delivery  of  possession  is  essential  to  complete  the 
title  by  pledge,  so  by  the  common  law,  the  loss  or  delivery 
back  of  the  possession,  with  the  consent  of  the  pledgee, 
terminates  his  title ;  nevertheless,  if  the  thing  is  delivered  back 
to  the  owner  for  a  temporary  purpose  only,  and  it  is  agreed  to 
be  re-delivered  by  him,  the  pledgee  may  recover  it  against  the 
owner,  if  he  refuses  to  restore  it,  after  the  purpose  is  accom- 
plished. Story  on  Bailm.,  303,  Sec.  299.  It  thus  appears 
that  appellant  lost  none  of  his  rights  by  the  temporary  loan  of 
the  pledge  to  one  of  the  pledgors,  as  against  them,  whatever 
might  have  been  the  effect  of  a  new  pledge,  sale,  or  other 
lien,  created  before  its  return  to  appellant,  and  while  in  the 
possession  of  one  of  the  pledgors.    We  have  seen  that  the  loan 
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was  lawful,  and  the  return  of  the  possession  was  rightful,  and 
restored  appellant  to  the  title  he  acquired  by  the  original 
pledge.  Appellee  acquired  no  lien  while  it  was  temporarily 
in  the  hands  of  the  pledgors,  and  not  until  some  time  subse- 
quently, and  when  he  took  his  mortgage  the  property  was  in 
the  possession  of  appellant,  under  and  by  virtue  of  the  pledge. 
Appellee,  therefore,  acquired  a  lien  by  his  mortgage,  subordi- 
nate to  the  title  of  appellant. 

The  pledgors  had  not  lost  their  title  by  creating  the  pledge. 
They  could  still  redeem,  sell  or  incumber  it,  subject  to  the 
existing  incumbrance  created  by  the  pledge ;  and  when  appel- 
lee took  the  mortgage,  he  acquired  the  right  to  remove  the 
incumbrance  from  the  property,  and  foreclose  his  mortgage,  by 
reducing  it  to  possession  after  a  default  in  the  payment.  But 
such  a  default  gave  him  no  right  to  take  possession  of  the 
property  as  against  appellant,  without  first  paying  or  tender- 
ing to  him  the  amount  of  his  debt. 

Had  it  appeared  from  the  evidence,  that  appellant  had  never 
taken  possession,  or  had  parted  with  it,  without  any  intention 
or  agreement  to  restore  it,  within  a  short  period  of  time,  then 
the  rights  of  appellant  would  have  been  lost,  unless  the 
pledgors  had  seen  proper  voluntarily  to  restore  the  property 
to  his  possession.  But  even,  in  such  a  case,  we  are  not  pre- 
pared to  say,  that  if  he  had  acquired  possession,  and  appellee's 
mortgage  had  been  subsequently  acquired,  his  rights 
would  have  been  different.  He  was  not  misled  by  posses- 
sion of  the  pledgors,  when  they  executed  the  mortgage.  The 
property  was  then  in  possession  of  appellant,  and  appellee 
should  have  made  inquiry,  but  in  any  event,  he  is  bound  by 
the  notice  which  appellant's  possession  gave  to  the  world,  of 
his  claim.  Appellant  lost  no  rights  by  hiring  or  loaning  the 
property  to  other  persons  than  the  pledgors. 

For  these  reasons  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Judgment  reversed. 
8— 47th  III. 
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Narcis.se  Pensoneau 

V. 

John  W.  Pulliam  et  al. 


1.  Evidence — ansiver  of  a  co-defendant  in  chancery — when  may  be  used  against 
anotlier.  An  exception  to  the  general  rule  that  the  answer  of"  one  co-defendant 
in  chancery  cannot  be  evidence  against  another,  prevails  in  cases  where  the  par- 
ties have  a  joint  interest,  either  as  partners,  or  otherwise,  in  the  transaction  to 
which  the  answer  may  relate* 

2.  Mortgage — securities  for  money — or  to  indemnify— ^-treated  as  mortgages — 
also  promise  to  extend  time  of  redemption.  Courts  of  equity  strongly  incline  to 
treat  all  securities  for  money,  or  to  indemnify,  as  mortgages ;  and  when  a  pur- 
chaser of  lands,  at  or  before  a  judicial  sale,  promises  to  extend  the  redemption 
beyond  the  time  allowed  by  law,  the  transaction  will  be  treated  as  -a  mortgage  of 
the  lands  sold,  the  real  right  of  the  creditor  extending  no  further  than  full 
satisfaction  of  his  debt.  All  such  cases,  however,  are  controlled  by  the 
circumstances  attending  them. 

3.  Same — agreement  to  extend  the  redemption — no  time  fixed — what  deemed  a 
reasonable  time.  And  where  the  time  for  redemption  was  not  fixed  upon  by  the 
parties,  under  an  agreement  extending  it  beyond  the  time  allowed  by  law,  the 
circumstances  attending  the  transaction — as,  the  friendly  relations  between  the 
parties,  the  constant  enhancement  of  the  value  of  the  security  by  improvements 
thereon  by  the  debtor,  and  the  fact  that  the  creditor  was  not  pressing  for  pay- 
ment— will  be  considered  as  justifying  the  debtor  in  not  offering  to  perfect  the 
redemption  for  nearly  two  years  after  the  deed  made. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Mr.  "W".  H.  Underwood,  for  the  appellant. 

Mr.  S.  M.  Kase,  for  the  appellees. 

Mr.  Chief  Justice  Bkeese  delivered  the  opinion  of  the  Court : 
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The  complainant  in  these  proceedings,  and  the  appellant 
here,  having  become  indebted  to  sundry  persons  by  note  and 
mortgage,  appellees,  to  befriend  him,  as  it  would  appear,  paid 
and  assumed  his  liabilities  so  secured  by  mortgage,  taking,  in 
one  case,  an  assignment  of  the  mortgage,  and,  in  the  other, 
procuring  a  new  mortgage  from  the  complainant  directly  to 
themselves.  The  estate  conveyed  was  incumbered  by  judg- 
ments, taxes,  and  by  a  sale  for  taxes  of  one  portion  of  it,  all 
of  which  appellees  adjusted  or  paid  off,  and  appellant  relieved 
therefrom.  The  mortgage  to  appellees,  which  they  first 
obtained  to  themselves,  included  in  it  a  portion  of  the  land 
covered  by  the  mortgage  assigned  by  Mrs.  Adelaide  Snyder. 
These  original  transactions  were  of  old  date,  reaching  back  as 
far  as  1853.     The  more  recent,  dated  from  about  April,  1859. 

Complainant  not  paying  the  money  secured  by  these  mort- 
gages, appellees,  at  the  August  term,  1859,  of  the  St.  Clair 
Circuit  Court,  filed  their  bill  to  foreclose  both  mortgages,  as 
is  alleged,  by  mutual  consent,  the  defendant  agreeing  not  to 
interpose  any  defense  or  make  any  objection  to  a  proceeding, 
apparently  irregular,  that  of  combining  two  mortgages  to  dif- 
ferent persons  in  one  bill,  and  obtaining  a  decree  for  the  sale 
of  all  the  lands  described  in  them,  although  one  of  them,  that 
to  Mrs.  Snyder,  had  been  paid  and  satisfied  by  complainant. 

The  usual  decree  passed,  a  sale  was  had,  and  the  lands 
bought  in  by  appellees  for  the  amount  due  by  both  mortgages, 
and  a  deed  executed  to  them  after  the  time  for  redemption 
expired,  in  June,  1861. 

At  the  March  term,  1863,  complainant  exhibited  his  bill  in 
chancery,  alleging,  among  other  things,  that  this  decree  was 
had,  by  mutual  consent,  under  an  agreement  that  if,  at  any 
time,  he  should  pay  appellees  the  money  advanced  by  them 
for  him,  they  would  re-convey  the  premises  to  him.  He  also 
alleged,  that  at  the  time  the  decree  passed,  he  had  paid  the 
Snyder  mortgage,  and  he  avowed  a  readiness  and  willingness 
to  pay  the  balance  justly  due  appellees,  but  that  they  claimed 
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more  than  was  their  due,  and  refused  to  re-convey.  He  prayed 
that  Scheel  and  Cabanne  should  be  required  to  answer  under 
oath,  but  as  to  Pulliam,  the  other  defendant,  his  oath  was 
waived;  he  prayed  that  an  account  should  be  taken  of  the 
amount  due  each  of  the  defendants,  and  that  he  might  be 
allowed  to  pay  such  amount,  according  to  their  mutual  under- 
standing, and,  on  such  payment,  defendants  should  re-convey, 
and  for  general  relief. 

Scheel,  in  his  sworn  answer,  admits  the  principal  allegations 
of  the  bill — that  a  mutual  understanding  existed  between  all 
the  parties  about  the  foreclosure,  the  purchase,  the  redemption 
and  re-conveyance ;  that  complainant  had  himself  paid  the 
Snyder  mortgage  before  the  decree ;  that  he  claims  as  due  him, 
in  virtue  of  the  understanding  mentioned,  on  the  25th  of 
March,  1863,  the  sum  of  two  thousand  four  hundred  and  fifty- 
five  dollars  and  ninety  cents,  on  payment  of  which  he  was 
ready  to  convey. 

Cabanne,  by  his  sworn  answer,  makes  the  same  admissions, 
limiting  the  understanding  to  Scheel,  himself  and  complain- 
ant; admits  the  payment  by  complainant  of  the  Snyder 
mortgage ;  claims  there  was  due  him  on  the  25th  of  March, 
1863,  twelve  hundred  and  ninety-one  dollars  and  ninety  cents, 
on  the  payment  of  which,  with  interest,  he  was  ready  to 
re-convey. 

Pulliam,  in  his  answer,  not  under  oath,  admits  the  mortgages 
and  their  foreclosure,  but  denies  any  understanding  as  alleged 
and  insisted  upon ;  states  the  amount  he  paid  for  complainant 
without  giving  dates ;  and  he  avers  that  he  advanced  to  com- 
plainant, from  time  to  time,  in  different  amounts,  $542.25, 
with  the  understanding  that  the  same  should  be  treated  as  an 
equitable  lien  upon  the  real  estate  under  the  mortgage,  which 
he,  with  Scheel  and  Cabanne,  held  against  complainant,  and 
that  he  holds  other  unsatisfied  judgments  and  notes  against 
complainant,  and  denies  he  ever  gave  Scheel  any  authority  as 
agent  in  the  premises. 
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A  replication  was  put  in  to  this  answer,  and  testimony 
taken,  among  others,  the  testimony  of  Cabanne,  for  complain- 
ant ;  Scheel,  it  would  appear,  having  died  after  answer  filed. 
In  his  testimony,  Cabanne  repeats  his  answer,  but,  as  before, 
confines  the  agreement  to  himself,  Scheel  and  complainant. 
He  does  not  know  that  Pulliam  was  present  at  the  time,  but 
was  present  on  some  occasions;  the  object  was  to  benefit  com- 
plainant, and  at  the  same  time  make  the  payment  of  their 
advances  sure ;  had  great  confidence  in  Scheel,  and  he  was  to 
attend  to  the  matter.  On  his  cross-examination,  he  stated  that 
he  and  Scheel  agreed  to  let  complainant  redeem,  if  by  so 
doing  they  would  materially  benefit  complainant  without  injur- 
ing themselves ;  complainant  was  promised  by  witness  any 
reasonable  extension  he  might  want;  does  not  know  of  such 
an  arrangement  with  Pulliam ;  he  says,  we  felt  more  secure 
by  getting  the  foreclosure  and  a  deed,  and  also  had  a  larger 
amount  of  land  for  security  than  before ;  Pulliam  made  no 
objection  to  the  foreclosure,  and  don't  know  that  he  assented 
to  this  understanding  set  up  by  complainant,  or  that  he  knew 
of  it. 

Proofs  on  other  points  not  material  to  be  noticed  were 
made,  among  others,  as  to  the  value  of  the  land.  Witnesses 
stated  they  were  well  acquainted  with  it,  and  in  1854  it  was 
worth  thirty-six  hundred  dollars,  and  at  the  hearing,  twenty- 
two  thousand  dollars,  and  that  complainant,  from  time  to  time, 
had  made  valuable  improvements,  fencing  and  putting  it  in 
cultivation,  and  had  erected  a  dwelling  house  on  it,  which, 
with  the  improvements,  were  worth  at  least  thirty-five  hun- 
dred dollars,  and  were  chiefly  put  on  since  1861,  and  the 
dwelling  house  was  built  in  1863-4,  and  that  complainant  and 
his  family  have  lived  on  section  two  (2)  since  1861. 

The  Court  dismissed  the  bill  as  to  Pulliam,  and  decreed  that 
the  devisee  of  Scheel  and  Cabanne,  convey  all  their  right  to 
complainant,  he  paying  into  court  the  amounts  respectively 
due  them  by  their  answers,  with  six  per  cent,  interest  from 
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the  time  of  filing  their  answers,  with  interest  at  six  per  cent, 
from  the  date  of  the  decree,  the  payments  to  be  made  on  or 
before  November  1st,  1867 ;  and  upon  their  refusal  to  make 
such  deed  on  payment,  for  twenty  days,  then  the  master  in 
chancery  to  make  the  deed,  complainant  to  pay  the  costs. 

To  reverse  this  decree  complainant  brings  the  record  here 
by  appeal,  assigning  as  error  the  dismissal  of  the  bill  as  to 
Pulliam,  and  in  not  decreeing  against  all  the  defendants. 

We  have  been  favored  with  the  perusal  of  the  opinion 
delivered  by  the  learned  judge  who  heard  this  cause,  and  con- 
sider it  a  lucid  statement  of  the  facts,  and,  generally,  of  the 
law  applicable  to  them.  "We  are  inclined  to  think,  however, 
he  did  not  give  sufficient  effect  to  the,  character  of  the  transac- 
tion, and  the  position  of  the  parties,  and  the  advantages 
derived  to  Pulliam,  from  the  consent  given  by  complainant  to 
the  foreclosure  of  the  two  mortgages  in  one  suit,  whereby  a 
larger  amount  of  land  was  made  subject  to  the  debt  of  the 
complainant,  in  the  foreclosure  suit,  one  of  which  had  actually 
been  paid  by  the  then  defendant.  By  setting  up  this  fact,  and 
the  joinder  of  the  two  mortgages  in  the  same  bill,  it  was  in 
his  power  to  delay  a  decree  for  some  time,  but  on  the  under- 
standing that  he  should  have  an  opportunity  to  redeem,  at  any 
reasonable  time  after  a  decree  and  sale,  no  objection  was 
made.  That  Pulliam  was  not  a  party  to  this  understanding 
is  not  so  clear.  Scheel  states  most  distinctly,  that  it  existed 
among  all  the  parties,  and  he,  we  infer  from  the  testimony, 
was  the  active  man  in  providing  a  mode  of  helping  an  embar- 
rassed friend,  for  whom,  it  is  apparent,  they  all  had  the  kind- 
liest feelings.  The  object  of  all  the  parties  evidently  was, 
and  the  only  object,  to  get  adequate  security  for  their 
advances,  and  how  to  do  so,  was  canvassed  among  them,  and 
on  some  occasions  Pulliam  was  present.  It  is  very  difficult  to 
believe  Pulliam  did  not  know,  that  by  the  foreclosure  proceed- 
ings, he  and  his  co-complainants  did  not  acquire  the  benefit  of 
additional  security  by  subjecting  more  land  to  the  payment 
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of  the  decree  than  he  and  they  had  a  lien  upon.  He  availed 
himself  of  this  advantage  by  being  a  joint  purchaser  with  the 
others,  of  these  lands,  and  they  could  hold  them  all  under  the 
master's  deed.  Surely,  the  defendant  in  the  foreclosure  suit, 
to  allow  this,  must  have  had  some  such  understanding,  as 
Scheel  and  Cabanne  admit,  and,  although  it  is  contended  the 
answer  of  neither  can  be  used  as  evidence  against  Pulliam, 
even  if  that  was  so,  that  of  Scheel  discloses  enough  of  the 
facts  attending  the  transaction,  to  justify  the  conclusion 
that  Pulliam  could  not  be  ignorant  of  the  understanding.  He 
was  bound  to  know  what  he  claimed  in  conjunction  with 
Scheel  and  Cabanne  by  his  bill,  and  he  carried  it  out  to  a  final 
decree,  sale  and  purchase  of  the  lands,  and  received  the  deed. 
But  could  not  ScheePs  answer  be  used  against  Pulliam  ?  The 
reason  why  an  answer  of  one  defendant  in  chancery  cannot  be 
used  against  his  co-defendant,  is,  because,  as  there  is  no  issue 
between  them,  there  can  be  no  opportunity  for  cross-examina- 
tion. But  the  rule  does  not  apply  where  the  parties  have  a 
joint  interest,  either  as  partners  or  otherwise,  in  the  transac- 
tion. To  test  this,  suppose  Scheel  had  sworn,  in  his  answer, 
that  every  dollar  of  the  money  had  been  paid  by  complain- 
ant, and  that  Pulliam  had  received  his  share,  and  Pulliam 
denied  it  in  his  answer,  not  on  oath,  could  not  such  an  answer 
be  used  against  Pulliam,  who,  otherwise  than  as  a  partner, 
was  yet  jointly  interested  with  Scheel  in  the  subject?  If, 
technically,  it  could  not  be  so  used,  a  state  of  case  would  be 
presented,  which  a  court  of  equity  could  not  disregard.  Is 
there  any  difference,  when  a  co-defendant,  jointly  interested 
with  another,  in  a  transaction  for  their  mutual  benefit,  states, 
under  oath,  there  was  a  certain  understanding  about  the  mat- 
ter, which  the  party  to  be  charged  fully  carried  out  on  his 
part,  and  the  facts  show  it  was  carried  out  by  him,  that  this 
answer  shall  not  go  to  the  benefit  of  that  party  with  whom 
the  understanding  was  had,  and  against  all  the  co-defendants, 
who  do  not  deny  the  fact  upon  oath  ?     We  see  no  reason  why 


64:  Pensoneatj  v.  Pulliam  et  al.  [Jan.  T., 

Opinion  of  the  Court. 

not.  But,  if  the  answer  of  Scheel  cannot  be  read  as  evidence 
against  Pulliam,  under  the  strict  rules  of  law,  still,  it  shows,  as 
does  that  of  Cabanne,  and  his  testimony  also,  that  an  arrange- 
ment was,  in  fact,  made  about  the  foreclosure,  which  was 
beneficial  to  Pulliam,  in  this,  that  it  gave  him  more  security 
for  his  debt,  and  he  availed  himself  of  it  by  becoming  a  pur- 
chaser of  all  the  land.  This  being  so,  on  general  principles, 
he  ought  to  be  bound  by  it. 

Again,  it  is  quite  evident  from  Pulliam's  answer,  that  he 
considered  this  foreclosure  and  sale  a  mere  security  for  pres- 
ent existing,  and  prospective  advances  to  be  made  to  com- 
plainant, else  why  speak  of  advances  made  by  him  to 
complainant  of  $542.25,  "with  the  understanding  that  the 
same  should  be  treated  as  an  equitable  lien  upon  the  very  estate 
mortgaged,  sold  and  bought  in." 

There  is  a  growing  disposition  on  the  part  of  all  courts  in 
this  country,  to  treat  all  securities  for  money,  or  to  indemnify, 
as  mortgages ;  and  when  a  promise  is  made  by  a  purchaser,  at 
or  before  a  judicial  sale,  to  extend  the  redemption  beyond  the 
time  allowed  by  law,  to  treat  the  transaction  as  a  mortgage  on 
the  land  sold,  the  real  right  of  the  creditor  extending  no 
farther  than  full  satisfaction  of  his  debt.  Circumstances,  how- 
ever, control  all  such  cases. 

It  is  insisted,  even  if  there  was  such  an  understanding,  it 
was  to  be  perfected  in  a  reasonable  time,  and  this  bill  was  not 
filed  until  near  two  years  after  the  deed  was  made. 

When  it  is  considered,  as  the  facts  in  the  case  clearly  indi- 
cate, that  the  most  friendly  relations  existed  between  all  these 
parties;  that  they  were  anxious  to  save  complainant  from 
impending  ruin ;  that  they  saw  he  was  improving  their  secu- 
rity by  adding  thousands  of  dollars  of  value  to  it  in  the  shape 
of  permanent  improvements,  it  is  not  to  be  supposed,  they 
would  be  very  pressing  for  payment,  and  as  they  were  not 
pressing,  complainant  supposed,  naturally,  that  his  outlays  of 
money  on  the  property  would  be  gratifying  to  his  benefactors. 
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But  it  appears,  from  Pulliam's  answer,  though  no  point  is 
made  on  it  in  the  bill,  or  elsewhere,  by  complainant,  that 
they  had  begun  to  hasten  complainant,  by  commencing  an 
action  of  ejectment  against  him,  to  dispossess  him  of  his 
home,  which,  to  one  knowing  the  character  of  these  defend- 
ants, was  intended  by  them  more  as  a  gentle  reminder  to  the 
complainant  than  an  attempt  to  drive  him  to  the  wall.  Then 
it  was,  or  soon  after,  this  bill  was  filed,  and  when  all  the 
circumstances  preceding  the  transaction  are  taken  into  consid- 
eration, the  fact  that  after  the  foreclosure  and  sale,  and  deed, 
complainant  expended  many  thousand  dollars  upon  the  land, 
and  that  it  had  increased  in  value  from  thirty-six  hundred  to 
twenty-two  thousand  dollars,  it  cannot  be  doubted  that  com- 
plainant was  fully  impressed  with  the  belief  that  the  day  of 
redemption  for  him  had  not  elapsed,  and  at  the  first  exhibition 
of  impatience  on  the  part  of  his  friends,  at  the  apparently  long 
delay,  he  at  once  comes  forward,  and  offers  full  payment  of  all 
he  had  ever  owed  them. 

The  expenditures  of  appellant  on  a  portion  of  these  lands, 
since  the  sale  and  deed,  are  very  large,  increasing  their  value 
very  much,  which  he  could  not  have  made,  if  sane,  save  on 
the  well  grounded  belief  the  agreement  insisted  on  was  made, 
and  would  be  carried  out  in  good  faith.  It  does  not  appear 
equitable  or  just,  that  Pulliam  should  derive  this  great  advan- 
tage under  the  circumstances  disclosed.  We  think  the  de- 
mands of  justice  will  be  fully  satisfied  by  carrying  out  the 
agreement,  bv  which  Pulliam  will  receive  every  dollar  due  to 
him,  and  which  he  advanced,  not  with  a  view  to  speculation 
on  the  embarrassments  of  a  friend,  but  to  relieve  those 
embarrassments.  The  improvements  made  on  the  land,  of 
such  great  value,  could  not  have  been  unknown  to  Pulliam 
while  they  were  being  made,  and  if  he  did  not  intend  com- 
plainant should  redeem,  common  justice  and  fair  dealing 
required  that  Pulliam  should  have  notified  him  so  that  he 
might  desist.  He  did  not  do  this,  but  stood  by  and  saw  these 
9 — 47th  III. 
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improvements  being  made,  and  ought  not  to  be  permitted  to 
profit  by  them,  which  he  would  do  if  the  original  understand- 
ing is  not  carried  out. 

The  decree,  therefore,  so  far  as  Pulliam  is  concerned,  is 
reversed,  and  the  cause  remanded  to  the  circuit  court,  with 
directions  to  refer  the  cause  to  the  master  in  chancery,  to 
ascertain  and  report  the  amounts  severally  due  to  each 
defendant,  and  if  paid  by  complainant  by  a  day  to  be  named, 
with  all  interest  and  costs,  then  the  defendants,  the  devisee  of 
Scheel,  Cabanne  and  Pulliam,  shall  make  and  deliver  to  the 
master  for  complainant,  a  deed  of  release,  conveying  all  their 
interest  in  the  lands  described  to  complainant,  and  on  their 
failure  to  do  so,  within  ten  days  after  the  payment,  then  the 
master  will  convey  the  same  to  complainant. 

Decree  reversed. 


City  of  Chester 

v. 

John  V.  B.  Porter. 

1.     New  trial — verdict  against  tlie  evidence,        Where  there  is  n  o  evidence  to 
warrant  the  verdict  of  the  jury,  a  new  trial  will  be  awarded. 

Appeal  from  the  Circuit  Court  of  Randolph  county ;   the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Mr.  Thomas  G.  Allen  and  Mr.  "William  Hartzell,  for  the 
appellant. 

Mr.  W.  H.  Barnum,  for  the  appellee. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  °ourt : 

This  is  an  action  brought  against  the  City  of  Chester,  to 
recover  damages  for  injuries  received  by  a  child  from  an  ox 
team  and  cart,  at  work  upon  the  streets  in  the  employment  of 
the  city.  The  case  is  based  on  the  idea  that  the  accident  was 
attributable  to  the  carelessness  of  the  driver.  It  was  left  to 
the  jury,  on  that  issue,  and  they  found  a  verdict  for  the  plaintiff. 
We  have  examined  the  record  in  vain  to  discover  evidence 
upon  which  this  verdict  can  be  sustained.  There  is  none,  and 
the  counsel  of  appellee  points  out  no  act,  either  done  or  omit- 
ted by  the  driver,  which  he  can  claim  to  be  censurable.  The 
oxen  were  going  down  a  steep  grade,  moving  somewhat  rap- 
idly, and  the  child,  which  was  not  three  years  old,  and  ought 
not  to  have  been  permitted  in  the  street  by  itself,  ran  under 
their  feet,  or  under  the  wheel,  and  was  injured.  We  are 
obliged  to  direct  that  the  case  be  submitted  to  another  jury. 

Judgment  reversed. 


William  McMullen 

v. 

Mary  Gable. 

1.  Judicial  sales — inadequacy  of  price.  As  a  general  rule,  mere  inadequacy 
of  price  is  not  a  sufficient  cause  for  setting  aside  a  sheriff's  or  a  master's  sale. 

2.  Same — sale  en  masse.  A  sale  of  a  tract  of  land  upon  execution,  will  not  be 
set  aside,  merely  because  it  was  not  offered  in  separate  parcels,  although  suscep- 
tible of  division,  when  it  appears  that  no  benefit  would  have  resulted  from  such 
action,  or  any  sacrifice  of  the  property  beemprevented,  and  that  no  request  to 
make  such  division  had  been  made. 

3.  Same — stability  given  to  judicial  sales.  The  interest  of  debtors,  requires  that 
stability  should  be  given  to  judicial  sales,  and  that  they  should  not  be  set  aside, 
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unless  mistake,  accident,  fraud,  or  the  violation  of  some  duty  by  the  officer,  or  pur- 
chaser, has  occurred. 

4.  Same — when  relief  mill  not  be  afforded.  In  general,  relief  will  not  be  afforded 
when  the  sale  has  been  regular,  and  no  duty,  or  requirement  of  the  law,  has  been 
omitted,  although  hardship  may  have  resulted  therefrom. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  Edwaed  Y.  Rice,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  McCleenand,  Beoadwell  &  Speingee,  for  the 
appellant. 

Mr.  S.  D.  Stale y,  for  the  appellee. 

Mr.  Justice  Walkee  delivered  the  opinion  of  the  Court: 

It  appears  that  Morse  recovered  a  judgment,  before  a  justice 
of  the  peace,  against  appellee,  upon  which  an  execution  was 
issued,  and  afterwards  returned,  no  property  found.  A  trans- 
cript of  the  justice's  docket  was  subsequently  filed  in  the  Cir- 
cuit Court  of  Sangamon  county,  and  an  execution  was  issued 
thereon,  to  the  sheriff,  who  levied  upon  the  land  in  contro- 
versy. Afterwards,  on  the  17th  of  June,  1863,  he  sold  it  to 
Morse,  the  plaintiff  in  execution,  for  the  sum  of  $23.58,  being 
the  amount  of  debt  and  costs.  Morse  afterwards  assigned  the 
certificate  of  purchase  to  appellant. 

On  the  24th  of  December,  1864,  the  appellee  filed  her  bill 
to  set  aside  the  sale,  alleging  that  the  land  was  of  the  value  of 
1,000,  was  susceptible  of  division,  and  had  it  been  divided 
by  the  sheriff,  it  could  have  been  sold  for  $30  per  acre.  The 
bill  alleges  fraud  in  Morse,  in  having  the  land  levied  upon 
and  sold  without  division.'  The  answers  of  both  Morse  and 
appellant  are  on  oath,  denying  all  knowledge  of  anything 
wrong,  and  insisting  that  the  proceedings  were  all  legal  and 
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regular.  Appellant  alleges  that  he  purchased  the  certificate, 
honajlde,  for  a  valuable  consideration.  They  both  deny  that 
the  land  would  have  sold  for  a  better  price ;  that  the  land  is  on 
the  Sangamon  river  bottom  and  its  bluffs,  and  that  the  portion 
in  the  bottom  is  subject  to  the  overflow  of  the  river,  and  the 
land  was  of  little  value.  Morse  denies  all  fraud,  injustice  or 
circumvention  in  the  proceedings.  He  denies  that  it  could 
have  been  sold  for  a  better  price,  and  alleges  that  the  sheriff 
did  his  duty  in  calling  on  appellee  for  the  money  before  the 
sale. 

It  appears  that  the  tract  contained  thirty-six  and  one-half 
acres,  and  the  evidence  as  to  its  value  at  the  time,  varies  from 
twenty  dollars  to  as  low  as  one  dollar  and  a  quarter  per  acre. 
One  witness,  who  fixes  no  value  upon  it,  says  that  it  is  very  poor 
property,  and  almost  valueless.  It  appears  that  the  timber  had 
been  cutoff,  and  a  portion  was  subject  to  overflow.  Seve- 
ral witnesses  state  that  it  could  have  been  divided  into  two 
pieces,  but  they  say  they  are  unable  to  determine  whether  it 
would  have  sold  b  etter  thereby. 

It  is  positively  denied  that  there  was  any  fraud  in  the  trans- 
action, nor  is  any  shown  by  the  evidence.  Fraud  being  out 
of  the  question,  the  inquiry  results,  whether  the  inadequacy  of 
price  bid  at  the  sheriff's  sale,  or  the  failure  of  the  sheriff  to 
divide  this  small  tract  of  very  poor  land  into  smaller  lots,  and 
offer  them  separately,  is  ground  for  setting  aside  the  sale. 

It  rarely,  if  ever,  occurs,  that  a  sheriff's,  or  master's  sale  is 
set  aside,  merely  for  inadequacy  of  price.  Observation  teaches 
that  it  seldom  happens,  that  real  estate,  subject  to  be  redeemed 
for  fifteen  months,  will  sell  on  execution,  or  decree,  for  its 
value.  Nor  can  a  question  involving  opinion  of  value,  be 
easily  determined.  "Witnesses  of  equal  intelligence  and  verac- 
ity, frequently  differ  widely,  as  to  the  value  of  property,  and 
especially  so,  when  the  sale  has  occurred  years  previously, 
and  property  has  advanced  largely  in  value.  This  case  is  not 
an  exception  to  the  rule,  as  we  6ee  the  witnesses  vary  largely 
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as  to  the  value  of  the  property  sold.  From  the  description  of 
the  property,  we  cannot  regard  it,  within  itself,  as  of  mnch 
value.  The  tract  was  small,  the  timber  had  been  removed,  a 
portion  of  it  was  under  water  in  a  pond,  a  considerable  por- 
tion was  subject  to  overflow  from  the  river,  and  the  remain- 
der was  the  peaks  of  the  hill  skirting  the  river.  And,  while 
some  of  the  witnesses  say  a  part  of  it  could  have  been  culti- 
vated, still  they  do  not  say  that  it  would  have  been  profitable. 
It  may  be  that  there  is  little,  if  any,  land,  however  worthless, 
but  could  be  cultivated  by  the  employment  of  a  sufficient 
amount  of  labor  and  effort,  but  it  would  still  be  worthless. 

The  statute  has  declared  (R.  S.,  p.  302,  sec.  10)  that  "  when 
any  property,  real  or  personal,  shall  be  taken  in  execution,  if 
such  property  be  susceptible  of  division,  it  shall  be  sold  in  such 
quantities  as  may  be  necessary  to  satisfy  such  execution."  We 
think  the  evidence  clearly  shows  that  this  property  could 
have  been  divided  into  two  pieces,  and  could  have  thus  been 
sold,  to  satisfy  the  execution,  but  no  witness  says,  notwith- 
standing several  were  asked  the  question,  that  it  would  have 
sold  for  a  better  price.  They  say  they  are  unable  to  determine. 
Before  a  sale  is  set  aside,  it  must  appear  that  wrong  has  been 
done ;  but,  in  this  case,  there  is  no  evidence  that,  if  it  had 
been  divided,  either  piece  would  have  satisfied  the  execu- 
tion. Although,  the  officer  could,  no  doubt,  divide  an  entire 
tract,  we  know  of  no  law  to  compel  him  to  do  so,  unless  some 
benefit  should  result  from  such  action.  Yet,  if  required  by 
the  owner,  and  it  would  prevent  sacrifice,  it  would  undoubt- 
edly be  his  duty  to  make  a  division,  and  sell  it  in  smaller 
tracts.  But  while  such  would  be  his  duty,  and  while  he 
should  not  sell  several  tracts  together,  still  he  should  not, 
unrequested,  be  required  to  make  a  division,  unless  a  smaller 
portion,  conveniently  separated  from  the  tract,  would  be  suffi- 
cient to  satisfy  the  execution.  In  this  case,  there  is  no  evidence 
that  a  division  would  have  resulted  differently,  nor  could  the 
witnesses  so  state. 
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While  the  property  may  have  sold  at  less  than  its  true  value, 
still,  plaintiff  in  execution  was  not  compelled  to  give  up,  and 
forbear  the  collection  of  his  debt,  simply  because  the  property 
would  not  sell  for  its  value.  We  must  presume  that  the 
sheriff  did  his  duty  in  notifying  appellee  that  he  had  the  exe- 
cution. He  advertised  the  property  for  sale,  and  when  offered, 
no  one  bid  more  than  the  debt,  and  the  sheriff  tiled,  and  had 
recorded,  the  certificate  of  purchase,  as  it  is  admitted,  and  it 
thereby  became  notice  to  appellee  that  the  sale  had  been  made. 
And  yet  there  was  no  effort  to  have  the  sale  set  aside,  or  to 
redeem  the  property,  until  the  time  for  redemption  had 
expired,  and  appellant  had  purchased  the  certificate,  as  he 
alleges,  and,  so  far  as  is  disclosed  by  this  record,  in  good 
faith. 

The  interest  of  debtors  requires  that  stability  should  be  given 
to  judicial  sales,  and  that  they  should  not  be  disturbed,  unless 
there  has  been  mistake,  accident,  fraud,  or  the  violation  of 
some  duty,  by  the  officer  or  purchaser.  Where  the  sale  has 
been  regular,  and  it  is  not  shown  that  some  duty  or  require- 
ment of  the  law  has  been  omitted,  although  hardship  may  have 
resulted,  still  relief  cannot,  in  general,  be  afforded.  A  creditor 
should  not  be  required  to  lose  his  debt,  or  delay  its  collection, 
until  property  has  so  risen  in  price,  that,  by  a  division,  a  part 
will  pay  the  debt,  instead  of  the  whole.  In  this  case,  we  are 
unable  to  see  what  other  course  Morse  could  have  taken,  to 
collect  his  debt,  as  the  witnesses,  who  were  familiar  with  the 
property,  will  not  venture  to  give  an  opinion  that  the  property, 
although  worth  much  more  than  it  sold  for,  would  have 
brought  more,  had  it  been  divided.  We  .are  of  the  opinion 
that  the  decree  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Decree  reversed. 
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City  of  Bloomington 

V. 

Louis  Strehle. 

1.  Ordinances — construction  of  a  particular  one.  In  a  prosecution,  under  the 
sixth  section  of  the  revised  ordinances  of  the  city  of  Bloomington,  for  a  viola- 
tion thereof,  proof  that  the  defendant  was  a  licensed  saloon  keeper  is  required. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon 
John  M.  Scott,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Williams  &  Burr,  for  the  appellant. 

Messrs.  Spencer  &  Ewing,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  before  the  Police  Magistrate  of  the 
City  of  Bloomington,  founded  upon  a  complaint  on  the  oath  of 
one  Addington,  that  appellee,  on  the  twenty-first  of  July, 
1867,  sold  spirituous,  malt  or  fermented  liquors  on  Sunday  or 
the  Sabbath  day,  contrary  to  the  ordinance  of  the  city,  in  such 
case  made  and  provided. 

On  the  appearance  of  the  defendant  before  the  magistrate,  he 
objected  that  the  warrant  and  complaint  did  not  sufficiently 
describe  the  offence,  and  that  no  proof  was  made  that  he  was 
a  saloon  keeper. 

A  verdict  of  guilty  was  found,  and  an  appeal  taken  to  the 
Circuit  Court,  where,  on  a  trial  by  the  court  without  a  jury, 
he  was  found  not  guilty. 

A  motion  for  a  new  trial  was  overruled,  and  an  appeal 
taken  to  this  court  by  the  city. 
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The  only  question  made,  is,  does  the  offence  charged  come 
within  the  sixth  section  of  the  revised  ordinances  of  the  city 
of  Bloomington? 

That  section  is  as  follows  :  "  No  person  shall  keep  open,  or 
permit  to  be  kept  open,  any  saloon  or  place  licensed  nnder 
this  ordinance,  nor  give  away,  barter,  exchange  or  sell  any 
liquors  of  any  description  on  Sunday,  nor  permit  any  playing 
on  billiard  tables  or  pin  alleys,  in  his  or  their  saloon  on  Sun- 
day, under  penalty  of  fifty  dollars  for  every  offence."     p.  77. 

The  circuit  court  held,  that  under  this  section,  it  was  neces- 
sary to  prove  the  defendant  was  a  licensed  saloon  keeper. 

The  counsel  for  the  city  contend  that  there  are  three  dis- 
tinct subjects  provided  for  by  this  section,  — the  first,  that  no 
person  shall  keep  open,  or  permit  to  be  kept  open,  any  saloon 
or  place  licensed  under  this  ordinance,  on  Sunday;  the  second, 
that  no  person  shall  give  away,  barter,  exchange  or  sell,  any 
liquors  of  any  description  on  Sunday,  and  third,  that  no  per- 
son shall  permit  any  playing  on  billiard  tables  or  pin  alleys  in 
his  or  their  saloon  on  Sunday. 

The  fair  grammatical  construction  of  this  section  is  that 
which  the  circuit  court  gave  to  it. 

The  subject  of  it  is,  licensed  saloon  keepers — they  shall  not 
keep  open  their  saloons  on  Sunday;  they  shall  not  give  away, 
barter,  exchange  or  sell  any  liquors  of  any  description  on  Sun- 
day; they  shall  not  permit  playing  on  billiard  tables  or  pin 
alleys  in  their  saloons  on  Sunday. 

The  prohibition  is,  manifestly,  confined  to  the  occupation, 
not  to  the  person.  If  the  views  of  the  counsel  for  the  city 
be  correct,  then  any  private  gentleman  in  the  city,  who  shall 
give  his  guest  a  glass  of  wine  or  beer  on  Sunday,  would  be 
liable  to  the  penalty.  Such  could  not  have  been  the  intention 
of  the  legislature,  and  the  language  of  the  ordinance  forbids 
such  a  construction. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
10 — 47th  III. 
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Dayid  S.  Davenport  et  al. 

v. 
Smiley  H.   Henderson. 

1.  Bill  for  an  account.  In  1837,  D  &  H,  partners  in  trade,  loaned  to  the 
firm  of  J.  &  S.  Dunlap  two  sums  of  money,  taking  their  notes  therefor.  J. 
Dunlap,  at  the  same  time,  holding  a  note  against  D.  In  1839,  D  &  H  dis- 
solved, and  in  1862,  shortly  before  D's  death,  he  and  J.  Dunlap  settled, 
and  the  notes  on  both  sides  were  surrendered  :  Held,  in  a  suit  by  BT,  against 
D's  executors,  to  compel  an  accounting  as  to  the  notes  so  received  by  D,  it 
appearing  in  evidence  that  no  final  settlement  had  ever  been  made  between 
D  &  H,  concerning  their  partnership  affairs,  and  that  D  had  stated  to  J. 
Dunlap,  as  late  as  1852,  that  H  was  interested  in  these  notes  ;  that  the  pre- 
sumption that  they  had  been  assigned  to  D,  could  not  be  indulged,  because 
of  the  lapse  of  time  between  the  dissolution  of  the  firm  of  D  &  H,  and  the  set- 
tlement of  the  notes  by  D,  and  that  H,  therefore,  was  entitled  to  said 
accounting. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the 
lion.  Charles  D.  Hodges,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Morrison  &  Epler,  for  the  appellants. 

Mr.  Henry  E.  Dummer,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

In  1837,  Ira  Davenport  and  Smiley  H.  Henderson,  being 
partners  in  trade,  loaned  to  the  firm  of  James  and  George  A. 
Dunlap,  two  sums  of  money,  one  of  $400  and  one  of  $180, 
taking  their  notes  therefor.  James  Dunlap,  at  the  same  time, 
held  the  note  of  Ira  Davenport.  The  firm  of  Davenport  & 
Henderson  was  dissolved  in  1839.  In  1862,  and  shortly  before 
the  death  of  Ira  Davenport,  he  and  Dunlap  settled,  and  the 
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notes  on  both  sides  were  surrendered.  This  was  a  bill  in 
chancery,  filed  by  Henderson,  against  the  executors  of  Daven- 
port, to  compel  them  to  account  to  him  for  one  half  of  the 
Dunlap  notes,  and  the  court  decreed  as  prayed  by  complainant. 

We  can  see  no  grounds  for  reversing  this  decree.  It  is  sug- 
gested that,  owing  to  the  long  lapse  of  time  between  the  dis- 
solution of  the  firm  of  Davenport  &  Henderson  and  the  set- 
tlement of  these  notes,  we  should  presume  the  notes  had  been 
assigned  to  Davenport  in  disposing  of  the  assets  of  the  firm. 
But  it  does  not  appear  that  any  final  settlement  of  the  part- 
nership accounts  was  ever  made,  and  James  Dunlap  testifies 
that  in  1852  Davenport  told  him  Henderson  was  inte- 
rested in  these  notes.  It  also  appears,  that  the  two  firms  of 
Davenport  &  Henderson  and  James  &  George  A.  Dunlap 
had  been  engaged  together  in  packing  pork,  and  their  accounts 
had  never  been  finally  settled.  This  may  explain  why  Hen- 
derson suffered  the  notes  against  the  Dunlaps  to  remain  so 
long  unsettled. 

It  is  also  suggested  that  the  bill  should  have  sought  a  gen- 
eral settlement  of  partnership  accounts.  If  there  were  any 
other  partnership  matters  remaining  unadjusted,  that  fact 
should  have  been  brought  to  the  knowledge  of  the  court  in 
the  answer,  and  they  could  have  been  provided  for  in  the 
decree.  Nothing  of  this  sort  was  suggested  by  the  answer. 
The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 


76  Sloan  v.  The  People.         [Jan  T., 

Syllabus.     Opinion  of  the  Court. 

George  Sloan 

V. 

The  People  of  the  State  of  Illinois. 

1.  Larceny — what  proof  insufficient  to  authorize  a  conviction  under  the  act  of 
June  28th,  1867.  Where,  in  a  trial  for  larceny,  the  evidence  failed  to  disclose  the 
time  when  the  offence  was  committed,  other  than  the  statement  of  the  prosecu- 
ting witness,  to  the  effect  that  the  property  was  lost  "about"  eighteen  months 
before  the  trial,  which  occurred  January  17th,  1868,  and  that  "some  months 
afterwards"  it  was  found  in  possession  of  a  party  to  whom  the  defendant  had  sold 
it:  Held,  that  the  expressions  "about"  and  "some  months  afterward?"  in  fixing 
the  time  of  the  commission  of  the  larceny,  were  too  indefinite  to  warrant  an 
instruction  to  the  jury,  authorizing  the  punishment  to  be  imposed  under  the  act 
of  June  28th,  1867,  should  they  find  the  defendant  guilty,  and  the  value  of  the 
property  to  be  $15,  or  more. 

2.  Same.  That,  under  this  evidence,  the  jury  would  have  been  warranted  in 
finding  the  offence  to  have  been  committed  after  the  adoption  of  the  act  of  March 
5th,  1867,  and  before  the  adoption  of  the  act  of  June  28th,  1867,  and  if  so  found, 
it  would  be  petty  larceny,  had  the  jury  found  the  value  of  the  property  to  be 
less  than  $25. 

Writ  of  Error  to  the  Circuit  Court  of  Warren  county ; 
the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  James  W.  Davidson,  for  the  plaintiff  in  error. 

Mr.  J.  A.  McKenzie,  for  the  people. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  indictment  for  larceny,  tried  in  the  Warren 
Circuit  Court.  On  the  trial  of  the  cause,  the  court  below 
instructed  the  jury  that,  if  they  should  find  the  defendant 
guilty,  they  should  also  find  the  value  of  the  property  stolen, 
and  if  the  value,  so  found,  was  fifteen  dollars  or  more,  they 
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should  fix  the  term  of  the  imprisonment  of  the  accused  in 
the  penitentiary  for  any  time  not  less  than  one  year,  and 
not  more  than  ten  years.  This  presents  the  question,  whether 
the  larceny  of  this  property,  even  if  a  larceny  is  proved  to 
have  been  committed,  falls  under  the  act  of  March  5,  1867, 
(Sess.  laws,  90)  or  under  the  act  of  June  28th,  1867,  (Special 
sess.  37).  The  former  of  these  acts  declares  that  no  person 
shall  be  punished  by  confinement  in  the  penitentiary,  on  a 
conviction  of  the  crime  of  larceny,  unless  the  value  of  the 
property  stolen  shall  be  found  by  the  jury  to  be  twenty-five 
dollars ;  and  when  found  to  be  of  less  value  than  that  amount, 
it  requires  the  punishment  to  be  by  confinement  in  the  county 
jail. 

The  latter  named  act  alters  the  first,  by  fixing  the  value  of 
the  property  stolen  at  fifteen  dollars,  to  make  it  grand  larceny. 
Where  the  property  is  found  to  be  of  that  value,  the  latter 
statute  fixes  the  punishment  in  the  penitentiary,  while,  if  of 
less  value,  then  by  confinement  in  the  county  jail.  If,  then, 
this  property  was  stolen  between  the  fifth  of  March,  1867,  and 
the  28th  of  June  of  that  year,  and  was  less  in  value  than 
twenty-five  dollars,  the  offense  was  petty  larceny,  and  the 
instruction  did  not  embody  a  correct  statement  of  the  law ;  if 
it  was  prior  to  the  fifth  of  March,  1867,  then  it  was  correct. 

Upon  a  careful  examination  of  the  evidence,  we  find  that 
the  time  of  the  commission  of  the  act  by  plaintiff  in  error 
does  not  appear.  The  prosecuting  witness  states  that  she  lost 
the  shoats  "  about "  eighteen  months  before  the  trial  below, 
which  occurred  on  the  17th  of  January,  1868.  The  expres- 
sion "  about "  a  specified  time,  is  indefinite,  as  it  may  include 
a  greater  or  smaller  space  of  time  subsequent  to  the  period 
named;  and  she  states  that,  some  months  afterwards,  the 
shoats  were  found  in  the  possession  of  the  person  to  whom 
plaintiff  in  error  had  sold  them.  This  expression,  "some 
months,"  is  still  more  indefinite  than  the  other.  "Whether 
it  was  two,  or  six,  or  more,  is  left  entirely  to  conjecture.     If 
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she  lost  her  shoats,  and  they  had  only  strayed  away  in  the 
latter  part  of  August,  1866,  which,  or  even  a  longer  period, 
might  perhaps,  be  considered  by  the  jury  as  being  about 
eighteen  months  before  the  time  of  the  trial,  and  they  were 
found  in  the  possession  of  McG-rew  after  the  fifth  of  March, 
1867,  only  about  six  months  from  the  first  of  September, 
1866,  the  jury  might  have  said  that  it  was  but  some  months 
after  they  were  missing.  Thus  it  is  seen,  that  all  of  this  evi- 
dence might  be  true,  and  the  offense  have  been  committed 
after  the  adoption  of  the  act  of  March,  1867,  and  if  so,  then 
it  would  only  have  been  petty  larceny,  if  the  property  was 
less  in  value  than  twenty-five  dollars;  and  in  such  a  case, 
the  instruction  would  have  misled  the  jury  to  the  prejudice 
of  the  plaintiff  in  error. 

The  evidence  as  to  the  value  of  the  property  is  conflicting. 
Some  of  the  testimony  places  the  value  as  low  as  six  or  seven 
dollars  each,  while  the  prosecuting  witness  fixes  it  at  ten 
dollars.  If,  then,  the  jury  had  found  the  shoats  to  be  worth 
from  six  to  eight  dollars  each,  and  there  being  but  three  of 
them,  it  would  leave  the  value  less  than  twenty-five  dollars, 
which,  we  have  seen,  would  not  be  sufficient  to  authorize  an 
imprisonment  in  the  penitentiary,  if  this  property  was  stolen 
after  the  5th  of  March,  1867,  when  the  change  was  made  in  the 
law.  We  say  there  were  but  three  shoats  proven ;  more  accu- 
rately speaking,  the  People  offered  to  prove  by  McGrew  that 
plaintiff  had  sold  him  that  number,  and  it  was  admitted,  with- 
out proof,  to  be  true,  and  we  discover  no  other  evidence  in  the 
record  showing  a  greater  number  to  have  been  in  the  posses- 
sion of  plaintiff  in  error. 

Inasmuch  as  the  case  will  have  to  be  passed  upon  by  another 
jury,  we  deem  it  improper  to  discuss  the  evidence  embodied 
in  this  record,  leaving  that  to  the  jury  who  may  try  the  case. 
For  the  error  above  indicated,  the  judgment  of  the  court 
below  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Ellis  Howell  et  al.,  Executors,  etc. 

v. 
Charles  Edmonds. 

1.  Practice — when  it  is  too  late  to  raise  a  certain  objection.  This  court  has 
repeatedly  said, that  an  objection  of  such  a  nature,  that  it  might  have  been 
removed  by  further  evidence,  if  not  taken  and  persisted  in  on  the  trial  of  the 
cause,  cannot  be  raised  in  the  appellate  court. 

2.  Statute  of  frauds — consideration — relative  to  judgment  in  a  particular  case — - 
— not  within  the  statute.  A  gave  to  B,  his  brother,  a  note,  the  consideration  for 
which  was,  to  reimburse  B,  to  the  extent  of  one  half  of  the  expenses  incurred 
by  him  in  maintaining  their  indigent  parents,  for  a  period  of  nearly  thirty  years, 
and  afterwards  gave  to  him  a  warrant  of  attorney,  authorizing  a  confession  of 
judgment  to  be  made  for  the  amount  specified  in  the  note,  which  was  done  :  Held, 
in  a  suit  against  the  estate  of  A,  to  recover  the  amount  of  the  judgment,  it  appear- 
ing, that  at  the  time  of  the  transaction,  there  was  no  creditor  who  could  have 
been  defrauded  thereby,  and  that  no  such  intent  actuated  the  parties,  the  debt 
was  bona  fide,  and  did  not  come  within  the  statute  of  frauds. 

3.  Same — no  objection  that  there  were  other  creditors — the  debt  being  bona  fide. 
Nor  would  it  be  any  objection,  that  there  were  other  creditors  of  A,  at  the  time 
the  judgment  was  so  confessed  ;  the  debt  being  a  bona  fide  one,  he  had  a  right  to 
prefer  B,  to  any  of  the  others. 

4.  Judgment — effect  of  releasing  lien  of — upon  the  realty,  as  to  bona  fide  purcha- 
sers. And,  in  such  case,  it  would  not  matter,  that  execution  had  not  issued  on  the 
judgment,  or  its  lien,  had,  by  agreement  between  the  parties,  entered  of  record, 
been  removed,  as  against  bona  fide  purchasers.  Notwithstanding  this,  the  judg- 
ment remained  a  qualified  lien. 

5.  Same — lapse  of  fifteen  years  after  rendition  of — -no  presumption  of  payment. 
Nor  does  the  fact,  that  fifteen  years  have  elapsed  since  the  rendition  of  the  judg- 
ment, of  itself,  furnish  any  presumption  that  it  has  been  paid. 

6.  Fraud — its  effect.  Neither  the  parties  to  a  fraudulent  transaction,  nor  their 
executors,  can  avoid  the  act,  by  reason  of  the  fraud. 

Writ  of  Error  to  the  Circuit  Court  of  Clark  County  ;  the 
Hon.  Hiram  B.  Decitjs,  Judge,  presiding. 

The  facts  in  the  case  are  fully  stated  in  the  opinion. 
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Mr.  John  Scholfield,  for  the  plaintiffs  in  error. 

Mr.  O .  B.  Ficexin,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  better  feelings  of  our  nature  have  been  much  exercised 
by  a  perusal  of  this  record,  and  in  considering  the  facts  stated 
in  it,  showing  as  they  do,  such  a  striking  instance  of  fraternal 
affection,  confidence  and  devotion  as  is  rarely  found  in  the  dull 
annals  of  a  court  of  justice. 

Two  brothers,  natives  of  Massachusetts,  children  of  the  same 
parents,  became  separated.  Their  parents  were  then  aged  and 
infirm.  The  elder  brother,  from  some  cause  unexplained, 
came  to  this  State,  changed  his  name  from  that  of  Abijah 
Edmonds,  to  Charles  Johnston,  became,  under  that  name,  emi- 
nent as  a  physician,  and  the  possessor  of  a  handsome  property. 
He  had  left  to  his  younger  brother,  Charles  Edmonds,  the 
defendant  in  error  here,  the  entire  support  of  their  parents,  who 
cheerfully  afforded  it,  with  an  occasional  small  remittance  of  a 
few  dollars  from  "  Charles  Johnston,"  for  near  thirty  years. 
Charles  Edmonds  appears  to  be  the  only  person  cognizant  of 
the  whereabouts  of  his  runaway  brother,  and  of  his  change  of 
name,  which,  in  his  deep  love  for  the  brother,  he  had  adopted 
as  his  own.  Under  his  new  name,  a  correspondence  was  car- 
ried on  for  some  years  with  Charles  Edmonds,  from  which  it 
would  appear  Charles  Johnston  had  signified  his  wish  to 
reimburse  his  younger  brother  for  a  portion  of  the  expenses 
incurred  in  supporting  their  aged  parents  ;  that,  though,  appa- 
rently, a  fugitive  from  his  home,  renouncing  his  family  name, 
he,  at  all  times,  kindly  remembered  those  who  gave  him  being, 
and  the  dear  brother  who  had  sustained  them  in  their  declin- 
ing years.  Prompted  by  these  feelings,  he  allowed  his  brother 
to  state  an  account  of  his  expenditures  through  those  long 
years,  and   cheerfully  consented  that  he   should   be  charged 
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with  one-half  the  burthen.  This,  in  dollars,  was  put  in  a  note, 
executed  by  Charles  Johnston,  to  his  brother  Charles  Edmonds, 
and  amounted  to  three  thousand  one  hundred  and  twenty -nine 
dollars  and  fifty-nine  cents,  at  its  date,  to-wit:  May  1, 1850. 

Charles  Johnston  was  then  practicing  as  a  physician,  keep- 
ing a  store,  carrying  on  a  farm,  and  in  business  generally,  at 
York,  in  Clark  county,  in  this  State.  He  had  become  some- 
what embarrassed  about  this  time,  and  before,  and,  amid  all 
his  involvements  and  the  pecuniary  difficulties  which  then 
environed  him,  the  claims  of  his  dear,  absent  brother  occupied 
his  mind,  and  imperatively  seemed  to  demand  his  utmost  care*. 
Accordingly,  when  the  difficulties  thickened  around  him,  he 
was  anxious  to  devise  some  plan,  "  come  what  would,"  so  that 
his  brother  should  suffer  no  loss.  Mortgages  of  real  and  per- 
sonal estate  were  talked  of  and  abandoned,  until,  finally,  on 
the  fifteenth  of  April,  1852,  a  confession  of  judgment  for  the 
amount  of  the  note  and  interest,  so  executed  to  his  brother, 
was  deemed  the  surest  means  by  which  the  desired  object 
could  be  reached,  it  not  being  in  the  contemplation  of  either 
party,  that  the  judgment  should  be  enforced  during  the  life- 
time of  Charles  Johnston,  and  this  accounts  for  the  character 
of  the  correspondence  of  the  parties  for  so  many  years,  in 
which  no  allusion  was  made  by  either,  to  this  judgment.  The 
judgment  was  entered  under  a  warrant  of  attorney,  executed 
by  Charles  Johnston,  at  the  April  term,  1852,  and  the  note 
filed  with  the  declaration,  the  plaintiff  appearing  by  his  attor- 
ney, T.  K.  Young. 

As  early  as  1850,  Charles  Johnston,  then  unmarried,  as  we 
infer  from  the  proof  in  the  cause,  had  suggested  to  his  brother, 
by  letter,  that  he  was  acquiring  property,  and  should  remem- 
ber him  in  his  will ;  that  he  and  his,  would  become  the  owners 
of  all  his  acquisitions.  But  he  married,  and  in  1854,  was  not 
much  troubled  about  his  liabilities,  and  continued  to  hint  that 
his  brother  would  be  his  devisee,  his  wife  bearing  no  child  to 
him.  In  his  letter  of  February  1, 1854,  Charles  Edmonds  says, 
11 — 47th  III. 
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"  in  all  candor  and  frankness,  that  should  I  survive  you,  let 
my  situation  be  what  it  may,  I  have  no  disposition  to  have 
what  you  might  leave,  appropriated  in  any  other  manner  than 
what  would  be  agreeable  to  your  wishes,  and  should  you  leave 
a  widow,  she  should  be  properly  cared  for.  I  do  not  consider 
I  have  any  claim  upon  your  estate,  other  than  what  your  gene- 
rosity would  allow,  as  a  portion  of  the  expenses  I  have  been 
put  to,  for  some  thirty  years  past,  in  maintaining  and  making 
comfortable,  so  far  as  I  could,  our  parents.  This  amount,  I 
never  doubted,  you  would,  at  your  earliest  convenience,  cheer- 
fully bestow." 

This  voluntary  obligation  of  Charles  Johnston,  was  then  in 
judgment,  in  the  Clark  Circuit  Court,  which,  judging  from 
the  tenor  of  this  letter,  was  the  sole  reliance  of  Charles 
Edmonds,  for  a  reimbursement  of  a  portion  of  those  expenses, 
disclaiming  any  testamentary  provision.  The  judgment  was 
sufficient,  to  be  paid  whenever  it  might  suit  the  perfect  conve- 
nience of  his  brother  to  pay  it.  This  appears  in  all  the  cor- 
respondence in  the  record,  and  it  further  appears,  such  was 
the  confidence  these  brothers  reposed  in  each  other,  such  was 
the  sympathy  between  them,  that,  to  Charles  Johnston,  not- 
withstanding this  judgment,  Charles  Edmonds  had  given  carte 
blanche,  to  dispose  of  all  the  property  incumbered  by  it,  with- 
out hesitation,  should  it  accommodate  him  so  to  do  ;  that  his 
brother,  Charles  Edmonds,  was  the  last  person  to  be  consid- 
ered, when  the  brother,  Charles  Johnston,  was  in  difficulty. 

Accordingly,  we  find,  on  the  6th  of  April,  1855,  at  the 
instance  of  Charles  Johnston,  Charles  Edmonds  executed  a 
writing,  authorizing  T.  K.  Young,  Nathan  Willard,  or  any 
attorney  in  this  State,  to  enter  satisfaction,  in  his  name, 
for  any  judgment  in  his  favor,  against  Charles  Johnston,  or  on 
any  mortgage  that  might  appear  on  the  records  of  the  Circuit 
Court  of  Clark  County,  State  of  Illinois. 

Thus  we  see,  pervading  the  whole  record,  an  anxious  desire, 
on  the  part  of  Charles  Edmonds,  not  to  harrass  his  brother, 
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but  to  yield  up,  at  his  suggestion,  this  hold  he  had  upon  him. 

It  appears,  from  the  testimony  of  Mr.  Young,  that  Charles 
Johnston  brought  the  note  and  warrant  of  attorney  to  him, 
and  told  him,  at  the  time,  the  consideration  of  the  note  was 
the  support  of  his  parents.  H&  said  he  ought  to  pay  it,  and 
he  did  it  cheerfully ;  that  he  was  glad  of  the  chance  to  do  it, 
and  when  speaking  to  him  of  the  authority  he  had  received  to 
enter  satisfaction  of  the  judgment,  he  said  he  did  not  want  the 
judgment  entirely  released  ;  that  no  part  of  the  judgment  had 
been  paid ;  that  he  only  wanted  to  use  his  property  in  paying 
his  debts ;  he  wanted  his  brother  secure,  all  the  time.  He 
6aid,  repeatedly,  he  did  not  want  the  judgment  released.  At 
the  time  Charles  Johnston  said  the  consideration  of  the  note 
was  the  support  of  his  parents,  he  said  that  Charles  Edmonds 
was  his  half  brother,  so  anxious  was  he,  up  to  that  time,  to  con- 
ceal a  secret,  which  his  brother,  Charles  Edmonds,  never  did 
reveal. 

Mr.  Young  accommodated  his  action  to  the  wishes  of  Charles 
Johnston,  writing,  on  the  margin  of  the  record,  this  :  "  By 
order  of  the  plaintiff,  this  judgment  is  no  longer  a  lien  on  the 
real  estate  of  the  defendant,  against  any  bona  fide  purchaser. 
May  1st,  1855."  The  judgment  still  remained  a  qualified 
lien. 

The  form  of  this  authority  to  Mr.  Young  was  furnished  by 
Charles  Johnston  to  his  brother,  Charles  Edmonds,  and  by 
him  sent  to  Mr.  Young.  In  the  letter  transmitting  it,  Charles 
Johnston  says,  "  as  I  am  consolidating  my  affairs,  it  is  neces- 
sary that  the  record  should  be  perfectly  clear,  that  in  the 
exchange  or  disposition  of  my  property,  jthere  may  be  no 
impediment.  "When  we  see  each  other,  we  will,  in  justice, 
arrange  all.  My  will  is  made,  and  all  will  be  yours,  after 
making  provision  for  Mary,"  (his  wife). 

An  inspection  of  the  will,  which  was  open  to  either  party,  by 
agreement,  shows  it  was  made  July  25,  1862 ;  the  time  of 
death  is  nowhere  stated.     By  the  will,  ample  provision  ia 
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made  for  the  children  of  his  wife,  by  a  former  husband,  and 
for  some  of  her  relatives,  and  to  his  brother,  whom  he  names, 
still  desiring  to  conceal  his  secret,  "  Charles  Edmond  John- 
ston, now  residing  in  the  city  of  Boston,"  provided  he  should 
survive  testator's  wife,  one-quarter  of  the  money  arising  from 
the  sale  of  his  real  and  personal  property,  and  any  moneys 
otherwise  arising  from  mortgages,  but  made  no  other  devise 
or  bequest  to  him. 

The  testator  dying,  his  will  was  duly  proved,  and  letters 
testamentary  issued  to  the  plaintiffs  in  error. 

This  claim,  as  evidenced  by  this  judgment,  in  the  Clark 
Circuit  Court,  in  August,  1852,  was  presented  by  Charles 
Edmonds,  to  the  County  Court  of  Clark  County,  and  there 
allowed,  as  a  valid  and  subsisting  claim,  against  the  estate  of 
Charles  Johnston.  From  this  order,  the  executors  appealed  to 
the  circuit  court,  and,  on  trial  before  that  court,  without  a  jury, 
a  judgment  was  rendered  for  Charles  Edmonds,  against  the 
estate,  for  seven  thousand  one  hundred  and  five  dollars  and 
eighty-eight  cents,  being  the  amount  of  the  original  judgment 
and  interest,  to  be  paid  in  due  course  of  administration. 

To  reverse  this  judgment,  the  executors  bring  the  record 
here,  by  writ  of  error,  and  assign  this  finding  as  error. 

The  first  point  they  make  is,  that  it  was  error  to  permit  the 
record  of  the  original  judgment  to  be  read  in  evidence,  for  the 
reason,  as  there  alleged,  that  the  judgment  was  illegal  and  void, 
and  because  the  same  had  been  fully  paid  and  satisfied. 

These  were  the  objections  then  ;  they  now  say,  that  the 
court  erred  in  permitting  the  judgment  against  Johnston  to  be 
read  in  evidence,  without  having  first  read  in  evidence  the 
declaration,  and  the  power  of  attorney  by  virtue  of  which  it 
was  confessed. 

Had  this  specific  objection  been  made  in  the  circuit  court, 
it  was  quite  easy  for  the  plaintiff  to  have  removed,  it,  by  the 
production  of  those  papers  from  the  files  of  the  court.  It  is 
now  too  late  to  make  the  objection,  as  this  court  has  repeatedly 
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determined.  Harmon  v.  Thornton,  2  Scam.,  351 ;  President 
and  Trustees  v.  Holland,  19  111.,  271 ;  Gillespie  v.  Smith,  29 
ib.,  473 ;  Sergeant  v.  Kellogg,  5  Gilm.,  273  ;  Swift  v.  WJiitney, 
20  111.,  144  ;  Buntain  v.  Bailey,  27  ib.,  410. 

The  next  point  made  is,  that  the  judgment  was  originally 
obtained  to  the  intent  and  purpose  to  delay,  hinder  or  defraud 
creditors,  within  the  meaning  of  the  statute  of  frauds  and 
perjuries. 

This  point  is  set  at  rest,  by  the  consideration  there  is  no 
proof  of  any  creditor,  then  in  existence,  who  could  have  been 
defrauded,  and  none,  whatever,  that  such  was  the  intent.  The 
factum  does  not  establish  the  intent.  Charles  Edmonds  was 
a  oonafide  creditor  of  Charles  Johnston,  made  so,  if  you  please, 
by  a  voluntary  yielding,  on  the  part  of  Charles  Johnston,  to 
a  high  moral  and  natural  obligation,  to  share  with  his  brother 
the  expenses  of  supporting  their  indigent  parents,  for  thirty 
years,  all  of  which  was  done  by  Charles  Edmonds.  If  Charles 
Johnston  had  other  creditors  at  this  time,  he  had  a  right  to 
prefer  his  brother  Charles  to  any  of  them,  provided  the  debt 
was  oonafide,  and  who  can  doubt  it  ?  We  do  not.  It  matters 
not,  that  no  execution  was  issued  upon  the  judgment,  or  its 
lien  removed  by  agreement,  as  to  bona  fide  purchasers,  the 
judgment  remained,  notwithstanding. 

The  next  point  is,  that  the  judgment  has  been  paid. 

The  plaintiffs  in  error  admit  that  it  does  not  appear  when  or 
how  this  was  done,  but  insist  the  lapse  of  time  furnishes  a  pre- 
sumption it  was  paid. 

Fifteen  years  afford  no  such  presumption,  and  the  facts  in 
the  case  furnish  strong  presumptive  evidence,  at  least,  that  the 
judgment  was  not  to  be  paid  until  after  the  death  of  the  debtor, 
he,  in  the  meantime,  to  exercise  such  control  over  it  as  might 
be  beneficial  to  himself. 

The  fact  that  Charles  Edmonds  sent  his  only  son,  Charles, 
to  his  brother,  not  known  to  be  such,  to  the  son,  should  not 
be  tortured  to  the  prejudice  of  the  defendant  in  error.     It  was 
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done  at  the  solicitation  of  the  voluntary  exile,  who,  deprived 
of  the  sight  of  those  he  held  most  dear,  his  younger  brother 
especially,  his  heart  yearned  to  have  some  one  of  his  own 
blood  and  lineage  near  him,  on  whom  he  might  lavish  a  por 
tion  of  that  affection  for  his  kindred,  with  which  his  heart  was 
charged.  This  was  a  wayward  boy,  and  committing  him  to 
the  care  of  his  distant  and  exiled  brother,  whom  he  had  not 
seen  for  thirty  years,  furnishes  evidence,  only,  of  the  extent 
of  his  strong  and  enduring  affection  for  him. 

"We  see  nothing  in  the  record  to  implicate  any  of  these  parties 
in  a  fraud.  If  there  was  a  fraud,  neither  Charles  Johnston,  if 
living,  nor  his  executor,  since  his  death,  could  set  it  up,  to 
defeat  a  recovery.  No  question  is  made  as  to  the  rights  of 
creditors. 

The  record  shows  the  widow  and  her  relatives  are  well 
provided  for,  by  the  will,  and  that  there  is  property  sufficient, 
after  satisfying  this  judgment,  to  leave  them  comfortable. 

Judgment  affirmed. 


iETNA  Insurance  Company 

v. 

Horace  C.  Stivers. 

1.  Insurance — duration  of  risk — necessary  transhipment.  Under  a  policy  of 
insurance  for  the  safe  carriage  of  stock,  and  which  covered,  with  the  usual 
exceptions,  the  perils  of  railway  and  river,  and  by  special  endorsement  fixed  the 
places  of  shipment  and  destination,  and  the  route  to  be  taken,  the  liability  of  the 
insurers  continues  during  the  necessary  transhipment  occurring  on  the  desig- 
nated route. 

Writ  of  Error  to  the  Circuit  Court  of  Mason  county  ;  the 
Hon.  Charles  Emerson,  Judge,  presiding. 
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The  opinion  states  the  case. 

Mr.  A.  J.  Gallagher,  for  the  plaintiff  in  error. 

Messrs.  Nelson  &  Roby,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  a  policy  of  insurance,  to  recover  the 
value  of  a  mule.  It  appears  by  the  proof,  that  when  the 
mules  arrived  at  Cairo  they  were  unloaded  from  the  cars  to  a 
platform  three  or  four  feet  high,  from  the  end  of  which  they 
were  driven  down  an  inclined  plane  for  the  purpose  of  being 
taken  aboard  the  boat.  Some  of  them  walked  down  and  some 
jumped  down.  One  of  them  fell  as  it  jumped,,#nd  died  within 
an  hour  afterward,  as  was  supposed,  from  some  internal  injury 
received  in  the  fall. 

The  policy  covers,  with  the  usual  exceptions,  the  perils  of 
railway  and  river,  and  by  a  special  endorsement,  it  fixes  Deca- 
tur, Illinois,  where  the  mules  were  shipped,  as  the  place  of 
commencement  of  the  risk,  and  Vicksburg,  Mississippi,  to 
which  point  they  were  to  be  sent,  as  the  place  of  its  termina- 
tion. The  route  specified  in  the  endorsement  was  by  the 
Illinois  Central  Road,  from  Decatur  to  Cairo,  and  by  boat 
from  Cairo  to  Yicksburg.  The  object  of  the  policy  was  to 
effect  an  insurance  against  the  perils  of  transportation  from 
Decatur  to  Yicksburg. 

A  recovery  is  resisted  on  the  ground,  that  the  mule  came  to 
its  death  from  a  peril  not  covered  by  the  policy,  aud  it  is 
asked  by  the  counsel  for  plaintiff  in"  error,  whether  the 
company  would  have  been  liable  if  the  owner  of  the  mules 
had  kept  them  in  a  stable  at  Cairo  for  a  few  days,  waiting  for 
a  boat,  and  one  of  them  had  injured  himself  during  that  time 
by  jumping.  Without  answering  that  question  before  it 
arises,  it  is  sufficient  to  say  that  is  not  the  present  case.     This 
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mule  was  injured  in  the  very  act  of  being  unloaded.  The 
peril  of  being  unloaded  at  Cairo  was  an  unavoidable  incident 
to  the  transportation  from  Decatur  to  Yicksburg,  and  of  the 
very  class  against  which  it  was  the  design  of  the  parties — the 
one  to  give,  and  the  other  to  obtain  a  guaranty.  The  com- 
pany, by  this  policy,  took  upon  itself,  with  the  usual 
exceptions,  the  perils  of  railway  and  river,  from  one  of  these 
points  to  the  other,  specifying  that  the  transhipment  was  to 
take  place  at  Cairo,  and  it  can  not  be  permitted  to  deny  that 
it  thus  took  upon  itself  the  perils  incident  to  the  transhipment. 
The  transportation  from  Decatur  to  Yicksburg  was,  in  the 
purview  of  this  policy,  a  continuous  transportation,  and 
covered  the  transhipment  from  car  to  steamer  as  completely 
as  any  other  portion  of  the  route.  Arnold  on  Insurance,  429 
itseq.  and  notes  ;  Wadsworth  v.  Pacifio  Ins.  Co.,  4:  Wend.,  38  ; 
Coggshall  v.  Am.  Ins.  Co.,  3  Wend.,  283.  The  peril  of  unload- 
ing at  Cairo  was  a  peril  happening,  not  after  the  termination 
of  the  risk  by  the  arrival  «f  the  mules  at  Yicksburg,  but  one 
occurring  midway  in  the  transportation,  and  inseparable  from  it. 
It  falls  under  Lhe  head  of  "  perils  of  railway,"  named  in  the 
policy,  and  the  owner  of  the  mules  is  protected  against  it  by 
both  the  spirit  and  letter  of  the  policy.  The  judgment  of  the 
Circuit  Court  is  affirmed. 

Judgment  affirmed. 


Nathaniel  G.  Chilcote 

v. 

William  Kile  et  al. 

1.     Statute  op  frauds — parol  promise  to  pay  the  debt  of  another,  or  do  somt  col- 
lateral.act  to  obtain  payment — void,     A  parol  promise   to  pay  the  debt  of  a  third 
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person,  or  perform  some  collateral  act  by  which  payment  of  the  debt  can  be 
obtained,  with  no  consideration  to  support  it,  is  void. 


Appeal  from  the  Circuit  Court  of  Edgar  county ;  the  Hon. 
James  Steele,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  the  appellees 
against  the  appellant,  in  the  Edgar  county  Circuit  Court. 
The  declaration  contained  the  common  counts,  to  which  a  plea 
of  the  general  issue  was  filed,  with  an  agreement  that  any 
facts  might  be  given  in  evidence,  which  would  be  competent 
under  special  pleas.  The  case  was  tried  by  the  court,  a 
jury  being  waived,  and  a  judgment  rendered  for  plaintiff  for 
$109.00.     The  facts  in  the  case  are  fully  stated  in  the  opinion. 

Messrs.  Scholfield  &  Eads,  for  the  appellant. 

Messrs.  Tanner  &  Fickxin,  for  the  appellees. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

In  this  case  it  appears  that  one  Lowry  owed  appellant  two 

hundred  dollars,  and  appellees  had  received  Lowry's  wool  for 

shipment  and  sale,  on  which  they  had  made  advancements. 

Appellant   drew   an   order   for  the  two  hundred  dollars  on 

Lowry,  in  favor  of  appellees,  who  agreed  to  save  the  money 

for  him,  if  it   was  in   the   wool,  over   and   above  the  sums 

advanced  to  Lowry,  up  to  the  date  of  the  order.     Appellees 

loaned  one  hundred  dollars  to  appellant,  which  he  was  to  pay 

in  a  few  days,  but  never  did,  but  claims  that  Walker  agreed  to 

turn  it  on  the  order  drawn  on  Lowry ;  this  Walker  denies. 

Appellant  insists  that  Kile  accepted  the  order  unconditionally, 

but  this  Kile   denies.     The   order  was  never  presented   to 

Lowry  by  appellees. 

There  is  no  claim  that  appellant  owed  appellees  at  the  time 
12 — 4:7th  III. 
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the  order  was  given,  or  that  they  had  any  interest  in  the  mat- 
ter. They  were  merely  acting  as  the  agents  of  appellant,  for 
his  accommodation,  and,  so  far  as  we  can  see,  without  compen- 
sation. That  appellant  was  liable  to  appellees  for  the  payment 
of  the  one  hundred  dollars  which  he  borrowed  of  them,  there 
can  be  no  doubt,  unless  they  have  rendered  themselves  liable 
for  the  two  hundred  dollars,  and  it  can  be  interposed  as  a  set- 
off to  their  claim.  Did  they,  then,  render  themselves  liable 
for  its  payment,  at  all  events  ? 

It  is  not  claimed  that  appellees  have  any  portion  of 
Lowry's  money  in  their  hands,  having  paid  to  him,  or  on  his 
order,  all  that  they  received  from  the  wool.  But  it  is  insisted 
that  appellees  did  not  receive  the  value  of  the  wool  when  it 
was  sold,  or  at  least  did  not  have  it  shipped  to  the  market  indi- 
cated by  Lowry,  and  from  a  mistake  in  addressing  a  letter  to 
the  consignees,  a  sale  was  delayed  and  was  made  at  a  lower 
price  than  could  have  been  otherwise  had.  Admitting  this  all 
to  be  true,  we  are  at  a  loss  to  see  how  that  could,  in  any  man- 
ner, render  appellees  responsible  to  answer  for  the  loss  to 
appellant.  If  guilty  of  negligence  and  improper  conduct,  it 
would  no  doubt  render  them  liable  to  Lowry,  but  they  were 
not  liable  to,  nor  had  they  contracted  with,  appellant,  for  the 
sale  of  this  wool.  He  was  a  stranger  to  the  transaction,  and 
they  were  not  liable  to  render  to  him  an  account  of  their 
agency  in  the  matter. 

Again,  appellant  only  handed  the  order  to  appellees  with- 
out seeing  Lowry,  or  procuring  his  acceptance,  and  we  do  not 
find,  from  the  evidence,  that  they  agreed  to  present  it  for  that 
purpose.  They  only  agreed  to  pay  it  if  there  was  a  surplus 
of  the  proceeds  of  the  wool  over  and  above  the  payment  of 
their  advances.  And  it  must  be  understood,  that  it  would 
only  be  with  the  consent  of  Lowry.  But  appellant  did  not 
procure  that  assent  by  an  acceptance  of  the  order,  or  other- 
wise. He,  no  doubt,  expected  appellees  to  present  it,  but  they 
had  not  so  agreed,  and  should  not  be  liable  for  the  amount  by 
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failing  to  present  it.  They  seem  only  to  have  acted  as  a  mat- 
ter of  favor  and  kindness  to  appellant,  and  not  as  a  matter  of 
interest  or  profit  to  themselves.  Even  had  they  agreed  to 
present  the  order  for  acceptance  and  failed  to  do  so,  it  is  by  no 
means  clear  that  they  would  have  rendered  themselves  liable 
for  the  amount. 

Appellant  still  retains  his  claim  against  Lowry,  unimpaired 
and  in  full  force,  so  far  as  this  record  discloses.  He  has,  it  is 
true,  been  disappointed  in  its  collection  in  this  mode.  Had 
he  procured  Lowe's  acceptance,  and  appellees  had  received 
the  order  thus  accepted,  they  might  have  been  liable,  as  then 
Lowry  would  have  owed  appellees,  and  not  appellant,  and  he 
would  have  had  no  power  or  control  over  the  demand,  but  it 
is  otherwise  in  this  case.  They  received  no  consideration  to 
support  a  promise  to  pay  the  debt  of  Lowry  to  appellant.  It 
was  a  naked  promise,  gratuitously  made  to  appellant,  and 
they  are  not  bound  by  it.  Appellant  could,  after  the  arrange- 
ment was  made,  have  sued  and  recovered  his  debt  from 
Lowry,  precisely  as  though  it  had  never  been  entered  into  by 
the  parties.  Had  Lowry  been  released,  and  appellees 
agreed,  in  consideration  of  the  release,  to  pay  the  debt,  a  dif- 
ferent question  would  have  been  presented,  but  still  that  might 
not  have  been  free  from  doubt.  As  the  facts  are  presented  in 
this  case,  we  must,  however,  hold  that  appellees  did  not 
become  liable  to  pay  the  Lowry  debt  to  appellant,  and  the 
judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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Robert  Timmons 

v. 

Henry  P.  Broyles  et  vx. 

1.  New  trial — excessive  damages.  Where,  in  an  action  for  personal  injuries,  tho 
damages  awarded  are  so  entirely  disproportionate  to  the  offense  proved,  as  to 
justify  the  inference  that  the  jury  were  governed  by  passion  or  prejudice,  tho 
verdict  will  be  set  aside. 

2.  And  in  an  action  of  trespass,  wherein  the  declaration  charged  an  attempt 
to  ravish,  and  the  proof  showed,  simply,  disgraceful  conduct  on  the  part  of  the 
defendant,  and  gross  insult  offered  to  the  plaintiff,  but  no  attempt  to  ravish  her, 
and  she  received  no  personal  injury,  a  verdict  of  $2,500  is  excessive. 

3.  In  actions  of  this  character,  great  care  and  exceeding  caution  should  be 
observed  by  juries,  in  order  that  their  award  of  damages  may  not  justify  the 
inference  that  their  action  was  not  founded  upon  a  due  consideration  of  the 
intrinsic  merits  of  the  case,  but  rather  upon  passion  or  prejudice. 

4.  And  in  such  cases,  when  the  award  of  the  jury  is  manifestly  excessive,  it 
is  the  duty  of  the  court  to  grant  a  new  trial. 

5.  Error — will  not  always  reverse.  "When  substantial  justice  has  been  done,  a 
judgment  will  not  be  reversed,  merely  because  an  improper  instruction  was  given. 

Appeal  from  the  Circuit  Court  of  Macon  county ;  the  Hon. 
John  M.  Scott,  Judge,  presiding. 

The  opinion  fully  states  the  case. 

Messrs.  Bunn,  Emerson  &  Smith,  for  the  appellant. 

Mr.  H.  Crea,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  assault  and  battery,  brought 
to  the  Circuit  Court  of  Macon  county,  by  Henry  P.  Broyles 
and  Angelina,  his  wife,  against  Robert  Timmons. 
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The  declaration  in  the  first  count  alleged  an  assault  and  bat- 
tery upon  the  wife,  and  the  second,  an  assault  and  battery, 
with  intent  to  commit  a  rape  upon  her.  The  plea  was,  not 
guilty,  and  on  trial  by  a  jury,  a  verdict  was  rendered  against 
the  defendant  for  four  thousand  dollars.  The  defendant 
entered  a  motion  for  a  new  trial,  whereupon  the  plaintiffs 
entered  a  remittitur  for  fifteen  hundred  dollars,  and  thereupon 
the  court  rendered  judgment  against  the  defendant  for  two* 
thousand  five  hundred  dollars ;  to  reverse  which,  the  defendant 
has  appealed  to  this  court,  assigning  for  error,  the  refusal  to* 
give,  on  behalf  of  defendant,  certain  instructions,  and  in 
giving  improper  instructions  for  the  plaintiffs,  and  for  the  fur- 
ther reason,  that  the  damages  are  excessive. 

To  perceive  the  bearing  of  one  of  the  instructions  given  for 
the  plaintiffs,  and  one  refused  as  asked  by  the  defendant,  and 
to  dispose,  properly,  of  the  last  cause  assigned,  that  of  exces- 
sive damages,  it  is  necessary  to  examine  the  facts  of  the  case. 

The  principal  witnesses  to  substantiate  the  charge,  were  the 
plaintiffs  themselves,  neither  of  whom  proved  any  actual  bat- 
tery. The  plaintiffs  were  in  the  position  of  domestics,  or 
"hired  help,"  living  at  defendant's  house,  occupying  a  room 
there,  and  employed,  the  husband  about  out-door  work,  and 
the  wife  in  cooking  and  other  domestic  services. 

There  is  no  doubt  whatever,  that  the  defendant's  conduct 
towards  Mrs.  Broyles  was  of  the  most  insulting  character,  well 
calculated  to  outrage  the  feelings  of  a  virtuous  woman,  and 
devoid  of  any  palliation  or  excuse,  yet  the  question  remains, 
does  the  proof  show,  taking  it  in  its  most  unfavorable  aspect 
towards  the  defendant,  that  an  assault  and  battery,  with  the 
intent  charged,  was  made  or  attempted?    " 

The  proof  by  Mrs.  Broyles  is,  that  when  in  her  room,  on  a 
certain  morning,  engaged  in  cutting  out  a  shirt  for  her  husband, 
the  defendant,  who,  at  breakfast  said  he  was  going  to  town  that 
day,  and  asked  if  any  of  the  family  wanted  anything  from  town, 
and  she  had  told  him  she  wanted  some  thread,  came  into  her 


94  Timmons  v.  Broyles  et  ux.  [Jan.  T., 

Opinion  of  the  Court. 

room  and  asked  her  what  kind  of  thread  she  wanted,  and  hav- 
ing told  him,  and  having  also,  in  reply  to  a  question  he  asked 
of  her  what  she  was  doing,  said  she  was  making  shirts  for  her 
husband,  and,  on  his  inquiring,  said  she  wo  aid  make  some  for 
him  ;  she  then  proceeded  to  say,  that  the  defendant  then  said, 
"  Mrs.  Broyles,  you  look  mighty  sweet  this  morning,"  and  as  he 
said  it  and  moved  away  from  the  table,  advanced  a  step  or  two 
to  where  she  was  standing,  caught  her  round  the  body  with  his 
right  arm,  tookhold  of  her  clothes  with  his  left  hand,  raised  them 
and  said  he  would  like  to  have  intercourse  with  her.  She  then 
says,  she  tore  loose  from  him,  and  defendant  then  said  he  must 
have  a  kiss  any  how ;  she  then  went  for  a  chair  and  told  him  she 
would  kill  him  if  he  did  not  leave  the  room.  He  then  went 
out,  mounted  his  horse,  and  rode  off.  This  was  about  nine 
o'clock  in  the  morning.  Her  husband  was  then  out  on  the 
place  at  work.  She,  crying,  went  out  of  her  room  into  the 
middle  room,  and  told  Mrs.  Timmons  what  had  happened. 
She  and  her  husband  left  the  house  the  next  morning. 

The  above  is,  substantially,  all  the  evidence  touching  an 
actual  assault,  and  embraces  all  the  evidence  of  the  intent 
charged. 

That  an  assault  was  made  is  indisputable — that  he  pulled  up 
her  clothes  to  some  extent  is  proved — that  he  said  he  wanted 
to  have  intercourse  with  her  is  proved  ;  but  that  he  made  any 
attempt  toward  the  act,  or  was  in  a  condition,  at  the  time, 
prepared  to  do  the  act  is  not  proved,  nor  can  it  be  inferred  ; 
that  he  made  no  attempt  to  kiss  her  is  manifest. 

To  what  extent  he  raised  her  clothes  is  not  shown ;  whether 
any  part  of  her  person  was  exposed  by  this  act,  does  not 
appear.  There  was  a  bed  in  the  room,  but  no  proof  he 
attempted  to  get  her  on  the  bed  ;  in  short,  there  is  no  proof 
that  this  disgraceful  and  most  unmanly  and  unjustifiable 
assault  upon  her,  was  made  for  any  purpose  of  ravishing  her 
by  force,  and  against  her  will.  It  is  not  sustained  bv  the 
evidence. 
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The  question  then  is,  admitting  the  conduct  of  the  defen- 
dant to  have  been  of  the  most  disgraceful  and  reprehensible 
character,  and  that  a  jury  in  such  a  case  can,  and  should,  give 
vindictive  or  exemplary  damages,  still,  is  there  not,  and  must 
there  not  be  some  limit  to  the  action  of  the  jury?  Can  any 
reasonable  man  doubt  the  finding  was  not  the  cool  and 
unbiased  judgment  of  the  jury,  but  rather  the  result  of 
passion,  so  naturally  aroused  by  the  relation  of  scenes  so  dis- 
graceful. 

It  is  said  by  appellees'  counsel,  that  the  rights  of  Mrs. 
Broyles  are  as  sacred  in  the  eyes  of  the  law  and  as  safe  in 
the  keeping  of  this  court,  as  the  rights  of  any  woman  in  this 
State,  be  she  the  wife  of  a  Senator  or  of  the  Chief  Magistrate. 
But  we,  while  admitting  this,  as  a  mere  question  of  right, 
would  undertake  to  say,  that  the  wives  of  these  personages 
would  never  bring  such  a  case  before  a  court  of  justice,  and  no 
other  person,  who  did  not,  as  Broyles  did,  see  money  in  it. 
We  think  the  damages  awarded  are  so  entirely  disproportion- 
ate to  the  offense,  mean,  dastardly,  and  grievous  as  it  may  have 
been  and  was,  as  to  justify  the  inference  the  jury  acted  from 
prejudice  and  passion,  and, not  on  a  due  consideration  of  the 
intrinsic  merits  of  the  case.  That  this  woman  has  been 
grossly  insulted,  and  her  feelings  wounded,  cannot  be  denied, 
yet  at  the  same  time,  the  facts,  when  examined,  are  not  of 
such  a  character  as  to  justify  a  jury  in  rendering  a  verdict 
depriving  the  guilty  party  of  his  whole  property,  or  even  of 
a  large  portion  of  it. 

As  parties  are  now  allowed  to  be  witnesses  in  their  own 
behalf,  it  is  in  the  power  of  any  woman  to  distort  innocent 
familiarities  into  grievous  wrongs,  and  destroy  a  man  into  whose 
heart  guilt  had  not  entered,  and  if  this  verdict  is  retained,  it 
is  not  unreasonable  to  expect  a  multitude  of  such  cases  upon 
the  dockets  of  our  courts.  No  easier  way  to  make  money  can 
be  pointed  out,  and  the  actors  will  be  as  readily  found  as  the 
desired  victim.     Social  intercourse  would  be  surrounded  by  so 
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many  dangers  as  to  destroy  it  altogether.  A  designing  woman 
is  in  a  position,  by  an  artfully  concocted  scheme,  of  which  she 
is  the  sole  witness,  to  deprive  a  neighbor,  who  did  no  wrong 
and  intended  none,  of  the  means  of  living,  and  not  only  that, 
but  subject  him  to  the  scorn  and  contumely  of  the  public. 
Great  care,  therefore,  and  exceeding  caution  should  be  observed 
by  juries  when  such  a  case  is  presented  to  their  consideration. 
The  plaintiffs  themselves,  or  their  counsel  for  them,  must  have 
been  amazed  at  the  enormity  of  this  verdict,  for  on  their  own 
motion  they  remitted  more  than  one  third  of  it,  and  after  all 
that,  it  strikes  us  at  first  blush  to  be,  even  after  the  remittitur,  as 
outrageously  excessive,  and  ought  not  to  stand.  While  there 
is  no  apology  for  the  defendant,  the  fact  is  patent,  the  woman 
received  no  personal  injury,  and  no  attempt  to  ravish  her  was 
proved. 

At  the  interview  had  on  the  morning  succeeding  the  occur- 
rence,  when  Broyles  called  for  a  settlement,  preparatory  to 
leaving  the  house,  it  was  not  asserted,  by  either  the  husband 
or  wife,  that  defendant  had  attempted  a  rape  upon  her;  the 
only  charge  was  that  he  had  pulled  up  her  clothes,  and  then 
came  the  threat  by  the  husband  of  legal  proceedings. 

There  was  a  technical  assault,  undoubtedly,  and  the  attempt 
to  raise  her  clothes  was  an  insult  and  indignity  of  the  grossest 
character,  for  which  the  jury  would  be  well  authorized  to  give 
smart  money,  if  they  believed  the  statement. 

What  amount  this  should  be,  it  is  very  difficult  to  say;  indeed, 
it  may  be  said  to  be  impossible  to  estimate  precisely  the 
measure  of  damages  which  would  repair  injuries  of  this  char- 
acter. It  must  ever  be,  to  a  certain  extent,  as  this  court  said 
in  Walker  v.  Martin,  43  111.,  508,  a  matter  of  sentiment  and 
feeling,  under  the  guidance  of  sound  judgment,  the  cir- 
cumstances of  the  case  being  ail  properly  weighed.  We 
think  it  may  be  safely  stated,  that  it  is  the  duty  of  a  court, 
when  it  cannot  but  perceive  the  damages  given  are 
greatly  disproportionate   to   the    case  proved,  to    send    the 
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cause  for  revision  by  another  jury.  Such,  we  are  of  opinion,  is 
this  case. 

We  will  now  advert  to  the  instructions  questioned. 

The  second  asked  by  the  plaintiff  was  as  follows : 

"The  jury  are  further  instructed  that  the  testimony  of  wit- 
nesses, as  to  remarks  made  by  the  parties  and  casually  over- 
heard by  such  witnesses,  is  not  regarded  by  the  law  as  the 
highest  class  of  evidence,  and  it  is  the  duty  of  the  jury  to  con- 
sider whether  such  statements  were  deliberately  made,  and 
whether  they  were  correctly  understood  and  properly  related 
by  such  witnesses." 

This  instruction  was  prompted  by  certain  testimony,  intro- 
duced by  the  defendant,  to  this  effect :  John  Gr.  Hornbarger 
testified  that  when  he  was  going  home  from  court,  and  on  his 
way  to  the  depot,  he  fell  in  company  with  the  plaintiffs,  and 
after  going  some  distance  Mr.  Broyles  became  separated  from 
them,  and  witness  did  not  see  him  any  more  until  they  got  to 
the  depot.  "Witness  asked  Mrs.  Broyles  if  she  was  going  to 
swear  that  Timmons  attempted  to  commit  a  rape  on  her.  She 
said  she  was  not — she  was  not  going  to  swear  a  lie — that 
Timmons  did  not  attempt  to  commit  a  rape  on  her  ;  that  all 
he  attempted  to  do  was  to  kiss  her,  and  that  if  she  got  safe 
home,  she  would  never  come  back  again  to  attend  this  court. 
Witness  was  in  attendance  on  the  court  on  behalf  of  the 
defendant — had  been  subpoenaed  for  defendant.  A.  D. 
Thomas  testified,  that  last  spring,  during  court,  the  plaintiffs 
started  to  ride  home  with  him  ;  after  a  while  Mr.  Broyles  got 
out  and  got  into  another  wagon.  Witness  afterward  asked 
Mrs.  Broyles  what  Timmons  had  done  to  her.  She  replied, 
"  Mr.  Timmons  tried  to  kiss  me." 

It  will  be  seen  here  was  direct  testimony,  when  the  parties 
and  witnesses  were  face  to  face,  in  which  "  casual  overhear- 
ing "  had  no  existence.  To  give  the  evidence  that  character, 
with  the  inference  or  proposition  drawn  from  it  by  the  court, 
or  predicated  upon  it,  was  calculated  to  mislead  the  jury,  and 
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to  prevent  them  from  giving  that  weight  and  consideration  to 
the  testimony  to  which  it  was  fairly  entitled.  The  witnesses 
did  not  "  casually"  overhear,  or  hear  these  statements  of  Mrs. 
Broyles,  for  they  were  positive  statements  made  by  her  to  the 
witnesses,  and,  as  such,  should  have  had  their  full  force  and 
effect  with  the  jury,  which,  doubtless,  they  would  have  had, 
had  not  this  instruction  been  given.  We  think  it  was  error  to 
give  it. 

It  is  complained  by  appellant  that  the  following  instruction 
should  have  been  given,  as  asked  by  him : 

"  That  if  the  jury  believe  from  the  evidence  that  the  plaintiff, 
Mrs.  Broyles,  told  the  witnesses,  Thomas  and  Hornbarger, 
when  asked  by  them  what  it  was  that  Timmons  did  to  her, 
that  she  said  that  he  attempted  to  kiss  her,  that  would  be  a 
contradiction  of  Mrs.  Broyles  in  a  material  point,  if  Mrs. 
Broyles  stated  in  her  evidence  that  she  did  not  so  state  to 
them." 

The  proposition  embraced  in  this  instruction  is  undoubtedly 
true,  but  it  was  for  the  jury  to  determine  which  party  they 
should  believe ;  if  given  as  asked,  it  would  have  misled  the 
jury. 

Although  we  are  of  opinion  the  instruction  above  given  for 
the  plaintiff  should  have  been  refused,  still,  if  from  the  whole 
record,  it  appeared  substantial  justice  had  been  done,  we  should 
not  disturb  the  verdict.  Apart  from  the  amount  of  damages, 
such  justice  has  been  done  by  the  verdict.  They,  we  are 
compelled  to  believe,  are  so  excessive,  when  compared  with 
the  offense  proved,  as  to  require  us  to  remand  the  cause 
that  it  may  be  re-examined  by  another  jury. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Isaac  Banta 

v. 

James  Q.  Palmer. 

1.  Vendor — mis-statement  of,  to  a  purchaser — respecting  the  price  paid  by  himself 
— when  of  no  avail.  Where  a  vendor  of  lands,  falsely  stated  to  the  purchaser, 
that  he  himself  had  paid  $85.00  per  acre  for  them ;  and,  thereupon,  received  that 
price,  when,  in  fact,  he  had  paid  but  $75.00  per  acre,  such  mis-statement,  in  the 
absence  of  a  fiduciary  relation  between  the  parties,  is  not  sufficient  cause  for 
rescinding  the  sale,  much  less  to  allow  the  purchaser  to  retain  the  property,  and 
recover  back  a  part  of  the  purchase  price. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  the  appellee 
against  the  appellant,  in  the  court  below,  to  recover  back  cer- 
tain moneys  alleged  to  have  been  fraudulently  obtained  from 
him  by  appellant,  in  the  purchase  of  certain  lands.  The  cause 
was  tried  before  a  jury,  who  rendered  a  verdict  for  the  plain- 
tiff for  $430.00.  A  motion  for  a  new  trial  was  made,  which 
the  court  overruled,  and  entered  judgment  upon  the  verdict, 
whereupon  an  appeal  was  taken  to  this  court.  The  further 
facts  in  the  case  are  fully  given  in  the  opinion. 


Messrs.  Morrison  &  Epler,  for  the  appellant. 

Messrs.  D  dimmer  &  Atkins,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

In  this  case  the  parties  were  both  sworn,  and  the  plaintiff, 
on  his  examination  in  chief,  testified  that  in  August  or  Sep- 
tember, 1866,  the  defendant  proposed  to  him  that  they  jointly 
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buy,  from  one  Warner,  eighty  acres  of  land,  at  eighty-five 
dollars  per  acre,  and  that  plaintiff  shonld  have  one-half,  and 
defendant  the  other;  that  plaintiff  agreed  to  this,  and  defend- 
ant was  to  make  the  purchase  in  his  own  name ;  that  the  pur- 
chase was  made  in  October,  and  Warner  conveyed  to  plaintiff 
one-half  the  land,  and  plaintiff  paid  for  it  at  the  rate  of  eighty- 
five  dollars  per  acre,  which,  defendant  told  him,  he  had  paid, 
whereas  he  had,  in  fact,  paid  but  seventy-five  dollars  per  acre. 
But,  on  the  cross-examination,  the  plaintiff  stated,  that  although 
he  had  calculated  to  take  one-half  the  land,  if  the  defendant 
made  the  purchase,  he  did  not  remember  ever  having  told 
him  he  would  do  so  until  the  day  he  received  his  deed.  The 
defendant  testified  that  he  had  proposed  to  the  plaintiff  to 
purchase  jointly,  but  plaintiff  had  declined,  and  he  then 
bought  on  his  own  account  and  re-sold  to  plaintiff. 

If  an  arrangement  had  been  made  between  the  parties  for 
the  purchase  of  the  land  on  joint  account,  and  the  defendant 
had  deceived  the  plaintiff  as  to  the  price  paid,  there  could  be 
no  question  but  that  the  verdict  of  the  jury  was  right.  But 
the  plaintiff  was  obliged  to  admit,  on  his  cross-examination, 
that  no  such  arrangement  had  ever  been  made.  He  had 
"  calculated  "  to  accept  the  defendant's  proposition,  but  had 
never  done  so  until  the  day  he  got  his  deed,  which  was  after 
defendant  had  contracted  with  Warner  for  the  land.  This  is 
fatal  to  the  plaintiff's  case.  If  no  fiduciary  relation  existed 
between  the  parties,  however  wrong,  morally,  it  may  have 
been  in  the  defendant  to  misrepresent  to  the  plaintiff  the  price 
he  had  paid  for  the  land,  the  misrepresentation  does  not  entitle 
the  plaintiff  to  recover  back  the  difference  between  what  he 
had  paid  for  the  land,  and  what  it  had  cost  the  defendant. 
Having  entered  into  no  agreement  with  defendant  that  the 
land  should  be  bought  on  joint  account,  he  was  under  no 
obligation  to  take  one-half  of  it.  He  took  it  voluntarily,  with 
full  knowledge  of  its  actual  value,  and  as  a  purchaser  from 
the  defendant,  and,  although  an  honest  vendor  of  property 
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would  not  mis-state  the  price  he  had  himself  paid,  yet,  if  he 
does  do,  it  has  never,  we  think,  been  held  that  such  mis-state- 
ment, in  the  absence  of  a  fiduciary  relation  between  the  par- 
ties, would  be  a  sufficient  cause  for  rescinding  the  contract, 
and  much  less  for  allowing  the  purchaser  to  retain  the  pro- 
perty, and  recover  back  a  part  of  the  price  paid.  We  are  of 
opinion  that  the  case  should  be  submitted  to  another  jury, 
with  an  instruction  by  the  court,  that  the  case  turns  upon  the 
question  whether,  before  the  land  was  purchased  by  the 
defendant,  it  had  been  agreed  between  him  and  the  plaintiff 
that  it  should  be  purchased  for  their  joint  benefit. 

Judgment  reversed 


John  Byler  et  ah 

v. 
John  Asher. 

1.  Evidence — to  mitigate  damages — should  not  be  offered  as  a  defense.  It  is  not 
error  for  a  court  to  refuse  to  admit  evidence  which  constituted  no  defense  to  an 
action,  but  which  may  have  been  proper  for  the  purpose  of  mitigating  damages, 
when  such  proof  was  offered  as  a  defense  alone.  To  have  made  it  admissible,  it 
should  have  been  offered  to  mitigate  damages,  and  not  as  a  defense. 

2.  Elections — concerning  the  Act  of  1865 — relative  to  elections — voters  must 
comply  with  its  requirements.  An  action  will  not  lie  against  the  judges  of  an  elec- 
tion, for  refusing  the  vote  of  a  person  who  was  not  registered  as  a  voter,  and 
who  failed  to  comply  with  the  requirements  of  section  7  of  the  act  of  1865, 
relative  to  the  proof  to  be  made  in  such  cases.  Nor  will  the  fact  that  such 
refusal  was  placed  on  grounds  not  tenable,  change  their  liability. 

3.  Same — what  proof  required — in  cases  of  non-registered  voters.  Under  this 
act,  a  person  who  has  not  been  registered  as  a  voter,  must  not  only  show  by  hia 
own  affidavit,  that  he  is  an  inhabitant  of  the  district  in  which  he  offers  his  vote, 
but  he  must,  in  addition,  establish  such  fact  by  the  affidavit  of  a  "  householder 
and  registered  voter"  of  such  district. 
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4.  Same.  And  in  such  case,  the  fact  that  the  person  so  offering  his  vote  was 
well  known  to  the  judges  of  the  election,  who  knew  that  he  resided  in  the  dis- 
trict and  had  previously  been  in  the  habit  of  voting  therein,  does  not  dispense 
with  the  proof  required  by  the  statute. 

5.  Same — requirements  of  the  act  reasonable — and  within  the  scope  of  legislative 
power.  The  requirements  of  this  act,  relative  to  the  proof  to  be  made  by  per- 
sons whose  names  have  not  been  registered,  are  reasonable,  and  within  the  scope 
of  legislative  power,  and  are  not  calculated  to  abridge  the  elective  franchise. 

Appeal  from  the  Circuit  Court  of  Adams  county;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 


The  opinion  states  the  case. 

Mr.  "N.  Bushnell  and  Mr.  Jackson  Gkimshaw,  for  the 
appellants. 

Messrs.  Wheat  &  Marcy,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  John  Asher, 
against  John  Byler  and  Charles  F.  Talcott,  in  the  Adams  Cir- 
cuit Court,  as  judges  of  election,  for  refusing  to  receive  his 
vote,  at  an  election  held  on  the  6th  of  November,  1866.  At 
the  July  term,  1867,  a  trial  was  had,  and  appellee  recovered  a 
judgment  for  five  dollars  damages,  and  costs  of  suit.  To 
reverse  that  judgment  the  case  is  brought  to  this  court,  and 
various  errors  are  assigned  upon  the  record. 

It  appears  that  appellee  is  a  white  man,  and  had  resided  in 
the  precinct  for  many  years,  and  was  personally  and  well 
known  to  both  appellants,  and  had  for  many  years  been  in 
the  habit  of  voting  at  that  precinct.  But  he  was  not  regis- 
tered as  a  voter  at  that  election.  When  he  made  application 
to  vote,  the  judges  examined  the  register,  and  his  name  not 
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appearing  thereon,  they  refused  to  permit  him  to  vote,  assign- 
ing as  a  reason  that  he  had  left  the  State  to  avoid  the  draft, 
and  was  not,  therefore,  entitled  to  exercise  the  right  of  an 
elector.  Appellee,  thereupon,  made  an  affidavit  that  he  was 
"  an  inhabitant  of  the  precinct,  and  was  entitled  to  vote 
therein  at  said  election,"  and  presented  it,  with  his  ballot,  to 
the  judges,  and  demanded  the  right,  but  they  declined  to 
receive  it,  for  the  same  reason,  but  offered  to  permit  him  to 
vote  if  he  would  swear  that  he  had  not  left  to  avoid  the  draft. 
This  he  declined  to  do.  Appellee  made  no  other  proof  than 
his  own  affidavit.  He  did  not  offer  the  affidavit  of  a  "  house- 
holder and  registered  voter,"  as  recpiired  by  the  seventh  sec- 
tion of  the  act  of  1865,  p.  6Q,  regulating  the  registry  of  voters 
and  the  manner  of  voting. 

On  the  trial  in  the  court  below,  appellants  offered  to  prove 
that  appellee  was  enrolled  in  the  military  service  of  the  United 
States,  in  the  military  district  in  which  he  resided,  and  to 
avoid  the  draft,  that  he  left  home  and  went  beyond  the  dis- 
trict ;  also,  to  read  the  president's  proclamation,  but  the  court 
refused  to  permit  the  evidence  to  be  introduced,  and  likewise 
instructed  the  jury  that  they  should  not  regard  such  evidence. 
It  is  urged,  that  while  this  evidence  did  not  constitute  a 
defense,  still  it  was  proper  to  show  the  animus  of  appel- 
lants in  refusing  to  receive  the  vote.  It  is  an  answer  to  this 
position,  that  it  does  not  appear  to  have  been  offered  for  such 
a  purpose,  and  even  if  it  wrere  proper,  to  mitigate  damages, 
it  should  have  been  offered  for  that  purpose,  and  not  as  a 
defense.  It  is  conceded  to  be  no  defense  until  a  judicial 
determination  was  had,  and  a  sentence  should  be  passed 
depriving  a  party  of  his  right  of  citizenship.  The  judges  of 
election  were  not  vested  with  such  a  power,  even  if  Congress 
had  the  constitutional  authority  to  enact  such  a  law.  But  in 
any  point  of  view,  we  see  no  error  in  excluding  this  evidence, 
or  in  giving  the  instruction.  Even  for  purposes  of  mitigating 
damages,  if  it  had  been   admissible,  we   do   not  see  that  it 
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would  have  availed  him,  as  the  jury  assessed  the  damages 
at  but  five  dollars,  which  is  but  nominal. 

The  next  question  is,  whether  the  court  below  erred  in 
refusing  to  give  the  instructions  asked  by  appellants.  They 
are  these: 

1.  "The  court  instructs  the  jury,  that  even  if  the  jury 
believe  from  the  evidence,  that  defendants  refused  to  permit 
plaintiff  to  vote  at  the  election  mentioned  in  the  declaration, 
and  gave  as  a  reason  therefor  some  excuse  that  would  not  of 
itself  be  a  legal  reason,  still  they  cannot  find  for  plaintiff 
unless  they  further  believe  from  the  evidence  that  plaintiff 
himself  had  fully  complied  with  all  the  requirements  of  the 
law,  in  order  to  show  his  right  to  vote." 

2.  "  If  the  jury  believe  from  the  evidence,  that  the  plain- 
tiff was  not  registered  as  a  voter  at  the  election  referred  to  in 
the  evidence  in  this  case,  and  that  the  defendants,  acting  as 
judges  of  such  election,  refused  to  permit  him  to  vote,  that 
then,  before  the  plaintiff  was  entitled  to  vote,  and  before  said 
defendants  could  legally  permit  him  to  vote,  the  plaintiff 
must  have  furnished  to  the  judges  not  only  the  affidavit  given 
in  evidence  in  this  case,  but  he  must  also  have  proved,  or 
offered  to  prove,  to  the  judges,  by  the  oath  of  a  registered 
voter  and  householder  of  Honey  Creek  precinct,  that  he,  such 
registered  voter,  knew  the  plaintiff  to  be  an  inhabitant  of  said 
district,  and  if  the  jury  believe  from  the  evidence  that  the 
plaintiff  neither  made  nor  offered  to  make  such  proof  to  the 
judges,  by  such  registered  voter  and  householder,  they  should 
find  for  the  defendants." 

When  appellee's  vote  was  refused  because  he  was  not  regis- 
tered as  a  voter,  the  seventh  section  of  the  act  before  referred 
to,  required  him  to  file  his  own  affidavit  that  he  was  an  inhabi- 
tant of  the  district  and  entitled  to  vote  there  at  the  election, 
and  to  prove  by  the  oath  of  a  householder  and  registered 
voter  of  the  district  that  knew  him  to  be  an  inhabitant  of  the 
district.     He,  in  this  case,  failed  to  prove,  or  to  offer  to  prove, 
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the  facts  required,  by  a  householder  and  registered  voter. 
Had  he  made  such  proof,  then  no  doubt  could  remain  of  his 
right  to  recover.  But,  having  failed  to  comply  with  the  law, 
can  he  substitute  something  different  for  its  requirements  % 

It  is  contended  that  the  fact  that  appellants  were  acquainted 
with  him,  and  knew  that  he  resided  in  the  precinct,  and  had 
previously  been  in  the  habit  of  voting  there,  dispensed  with 
the  proof  required  by  the  statute.  This  position  is  not  tena- 
ble. There  can  be  no  question  that  the  legislature  may 
provide  all  reasonable  safeguards  to  preserve  the  ballot  box 
from  fraud,  and  to  maintain  the  purity  of  our  elections.  As 
the  wisdom  of  our  laws,  the  fair  and  impartial  administration 
of  justice,  depends  upon  the  officers  chosen  by  the  people, 
and  even  the  perpetuity  of  our  present  form  of  government 
can  only  be  maintained  by  preserving  our  elections  free 
from  fraud  and  corruption,  all  reasonable  requirements  for 
the  purpose,  not  calculated  to  abridge  the  elective  franchise, 
are  within  the  scope  of  legislative  power. 

That  the  affidavit  of  the  elector  and  the  oath  of  the  house- 
holder is  a  reasonable  requirement,  would  seem  to  be  clear, 
in  all  cases  where  the  elector's  name  does  not  appear  upon 
the  registry.  It  in  nowise  abridges  his  right  to  vote  if  enti- 
tled to  the  privilege.  The  provisions  of  section  seven,  of  the 
act  of  1865,  apply  to  a  different  class  of  cases,  from  those  of 
the  act  of  1861,  which  provides  for  the  proof  where  the  elec- 
tor is  challenged.  Where  the  name  of  the  elector  does  not 
appear  on  the,  registry  list,  the  right  is  refused,  because  his 
name  was  not  returned  as  a  legal  voter  by  the  registry  board, 
and  the  law  has  required  that  the  voter  shall  make  the  pre- 
scribed proof  before  it  is  received.  But  when  his  right  to 
vote  is  challenged,  under  the  act  of  1861,  he  must  prove  his 
residence  by  his  own  oath,  and  also  by  that  of  two  other 
witnesses. 

Under  this  act  of  1865,  the  oath  and  affidavit  need  contain 
no  more  than  the  statute  prescribes.  And  this  is  manifest  from 
14 — 17th  III. 
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the  last  clause  of  the  section  which  requires  this  proof.  It 
declares  that  in  case  the  vote  is  challenged,  then  the  same 
oaths  shall  be  required  as  are  prescribed  by  the  law.  The 
oath,  however,  which  the  preceding  portion  of  the  section 
requires,  was,  no  doubt,  intended  to  supply  the  place  of  a 
registry  when  omitted,  and  nothing  more.  When  the  voter's 
name  is  placed  upon  the  registry,  he  is  entitled  to  vote  unless 
regularly  challenged.  But  when  it  is  omitted,  he  must  first 
prove  by  his  affidavit,  and  the  oath  of  the  householder,  the 
facts  required  by  the  statute,  before  he  can  occupy  the  posi- 
tion of  a  registered  voter  who  is  unchallenged.  For  the  pur- 
pose of  placing  him  in  that  position,  no  other  or  further  proof 
is  required.  Until  his  vote  is  regularly  challenged,  the  ques- 
tion whether  the  act  of  1861,  prescribing  the  period  a  voter 
shall  reside  in  the  precinct,  is  constitutional,  does  not  arise. 
In  this  case,  until  appellee  proved  by  the  oath  of  a  house- 
holder and  registered  voter,  the  facts  required  by  the  act  of 
1865,  appellants  were  not  liable  for  refusing  to  receive  his 
vote.  He  was  bound  to  comply  with  the  requirements  of  the 
law,  before  he  could  insist  upon  the  recovery  of  the  penalty. 
Nor  could  the  fact  that  they  may  have  placed  their  refusal  to 
receive  his  vote  on  grounds  which  are  not  tenable,  change 
their  liability.  The  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Judgment  reversed. 
Breese,  Ch.  J.,  dissenting. 
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Jacob  Christopher 

v- 

Achilles  Ballinger. 

1.  Assumpsit — of  a  plea  in  bar.  Where  there  is  an  agreement  between  par- 
ties to  a  suit,  that  upon  compliance  with  certain  conditions  the  suit  shall  be 
dismissed  upon  compliance,  the  agreement  cannot  be  pleaded  in  bar.  Upon 
motion  to  dismiss,  supported  by  affidavit,  or  if  the  agreement  were  pleaded  in 
abatement,  the  court  might  order  the  suit  to  be  dismissed. 

2.  Damages — of  consideration  to  support  the  promise.  Upon  proof  of  consid- 
eration for  such  agreement,  good  in  law,  an  action  for  damages  would  lie  for  non- 
performance. 

Appeal  from  the  Circuit  Court  of  Macoupin  county ;  the 
Hon.  Edward  Y.  Rice,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Ballinger 
against  Christopher,  at  the  March  term,  1867,  of  the  Circuit 
Court  of  Macoupin  county,  to  recover  upon  a  promissory 
note.  Judgment  was  rendered  for  the  plaintiff,  and  defendant 
appeals  to  this  court.  The  only  question  made  in  this  court 
is,  whether  a  promise,  with  or  without  a  consideration,  to  dis- 
miss the  suit,  can  be  pleaded  in  bar. 

The  facts  appear  in  the  opinion  of  the  court. 

Mr.  John  I.  Rinaker,  for  the  appellant. 

Messrs.  Palmer  &  Hay,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  on  a  promissory  note,  and 
it  was  specially  pleaded  in  bar  to  the  suit,  that  the  plaintiff 
agreed  with  the  defendant,  if  he  would  pay  the  costs  of  the 
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suit,  he  would  dismiss  it.  The  defendant  paid  ten  dollars  as 
the  amount  of  the  costs,  but  the  plaintiff  proceeded  with  his 
suit. 

Instead  of  taking  issue  on  this  plea,  the  plaintiff  should 
have  interposed  a  demurrer  to  it,  which  would  have  brought  up 
the  sufficiency  of  the  defence,  and  no  court  would  hesitate  to 
decide  the  promise  to  dismiss  the  suit  was  no  bar  to  its  prose- 
cution. 

If  pleaded  in  abatement,  it  might  possibly  have  authorized 
a  dismissal,  or  if  a  motion  supported  by  affidavit  had  been 
made  to  dismiss,  it  might  have  been  successful;  but,  as  a  bar, 
it  was  of  no  effect. 

If  the  defendant  has  sustained  damages  by  the  non-per- 
formance of  the  agreement,  he  may,  perhaps,  maintain  an 
action  therefor,  if  he  can  show  there  was  a  consideration  for 
the  plaintiff's  promise,  good  in  law,  which  we  think  would  be 
difficult. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


The  Chicago  &  Alton  Railroad  Company 

v. 

Patrick  Keefe. 

1.  Railroads — liability  of  a  railroad  company  for  injuries  received  by  an 
employee,  through  the  carelessness  or  negligence  of  a  co-employee.  Where  a  laborer 
upon  a  construction  train,  at  work  under  the  orders  of  the  conductor  in  charge 
of  such  train,  is  injured  in  consequence  of  the  moving  of  the  train  by  the  engi- 
neer, also  in  pursuance  of  the  order  of  the  conductor,  but  without  giving  the 
preliminary  signal,  as  required  by  the  rules,  such  laborer  cannot  recover  against 
the  common  master  for  injuries  resulting  from  the  carelessness  of  his  engineer, 
if  the  master  had  used  due  diligence  in  his  selection. 
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2.  The  duties  which  attached  the  laborer,  who  received  the  injuries,  to  the 
train,  as  a  part  of  its  personal  equipment,  were  such  that  his  branch  of  service 
was  not  independent  of  those  of  the  engineer,  through  whose  carelessness  he 
received  the  injuries,  in  any  such  sense,  as  to  exempt  him  from  the  opera- 
tion of  the  general  rule,  which  refuses  a  remedy  against  a  common  master,  in 
favor  of  one  employee  who  receives  an  injury  through  the  carelessness  of  another, 
while  in  the  same  line  of  duty. 


Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Edward  Y.  Rice,  Judge,  presiding. 

Patrick  Keefe  brings  an  action  for  damages,  received  while 
in  the  employ  of  the  Chicago  &  Alton  Railroad  Company, 
as  a  laborer  upon  a  construction  train.  The  facts,  as  they 
appear  in  the  record,  show  that  Keefe  was  at  work  on  the  con- 
struction train,  unloading  railroad  iron ;  that  while  so  engaged, 
the  conductor  signaled  the  engineer  to  run  his  train  on  the 
switch,  to  get  out  of  the  road  of  an  approaching  passenger 
train.  The  engineer,  without  giving  the  preliminary  signal, 
as  required  by  the  rules,  started  his  engine,  whereby  Keefe 
was  injured.  A  trial  resulted  in  a  judgment  for  the  plain- 
tiff, from  which  the  company  took  this  appeal. 

Messrs.  Palmer  &  Hay,  for  the  appellant. 

Messrs.  McClernand,  Broadwell  &  Springer,  for  the 
appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

In  Homer  v.  III.  Cent.  E.  E.  Co.,  15111.,  550  ;  III  CentE. 
E.  Co.  v.  Cox,  21  ib.,  20,  and  Moss  v.  Johnson,  22  ib.,  633, 
this  court,  upon  a  full  examination  of  the  subject,  and  in  con- 
formity with  the  great  current  of  authorities,  held  that  one 
servant  cannot  recover  against  the  common  master  for  injuries 
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resulting  from  the  carelessness  of  a  fellow  servant,  if  the  mas- 
ter had  used  due  diligence  in  their  selection.  This  question 
can  no  longer  be  considered  an  open  one  in  this  court,  and  we 
do  not  propose  to  discuss  it  anew. 

The  second  instruction  given  for  the  plaintiff  in  this  case  dis- 
regards this  principle.  That  instruction,  tells  the  jury,  if  the 
carelessness  of  the  engineer,  in  the  management  of  the  loco- 
motive, caused  the  injury  to  the  plaintiff,  and  if  the  plaintiff 
was  engaged  in  an  independent  branch  of  the  defendant's 
service,  he  should  recover  damages.  That  the  duties  of  an 
employee  of  a  railway  company  may  be  so  entirely  distinct 
from  all  occupation  upon  its  trains,  as  to  leave  him  at  liberty 
to  pursue  the  same  legal  remedies  for  injuries  received 
while  a  passenger,  may  very  probably  be  true.  If,  for  exam- 
ple, a  book  keeper  in  a  railway  office  should  be  injured,  when 
travelling  as  a  passenger,  through  the  carelessness  of  the  engi- 
neer, the  reasons  upon  which  the  rule  above  referred  to  are 
founded,  might  be  well  held  to  have  no  application.  But  the 
employment  of  the  person  injured  can  not  be  considered  dis- 
tinct, in  any  sense,  leading  to  this  result,  if  of  a  character  to 
make  him  a  part  of  the  force  employed  upon  the  train.  If 
his  duties  attach  him  to  the  train  as  a  part  of  its  personal 
equipment,  then  his  branch  of  service  is  not  independent,  in 
any  such  sense,  as  to  exempt  him  from  the  general  rule  in 
regard  to  co-employees,  in  case  he  should  be  injured  through 
the  carelessness  of  the  engineer.  This  was  settled  in  the  cases 
in  21st  and  22d  111.,  in  the  former  of  which  the  connection 
of  the  plaintiff  with  the  train  was  the  same  as  in  the  present 
case,  to  wit :  that  of  a  laborer,  loading  and  unloading  the  cars, 
and  the  court  held  the  rule  to  apply.  In  the  latter  case,  there 
was  still  less  connection  between  the  plaintiff  and  the  engi- 
neer or  conductor.  In  the  case  before  us,  the  plaintiff  was  a 
part  of  the  working  force  of  a  construction  train,  and  had 
been  for  some  weeks,  passing  with  it  to  and  fro,  and,  although 
his  duties  were  distinct  from  those  of  the  engineer,  yet  they 
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were  fellow  servants  of  the  company,  and  both  engaged  in 
the  same  general  duty,  to  wit :  the  operating  a  construction 
train,  though  each  worked  in  his  own  department.  To  hold 
that  the  rule  did  not  apply  in  cases  of  this  sort,  would  be  prac- 
tically to  nullify  it,  as  every  employee  upon  a  train  might 
claim  to  have  a  distinct  sphere  of  duty  from  that  of  his  fel- 
lows. The  reasons  upon  which  the  rule  rests,  whether  sound 
or  not,  apply  as  fully  to  the  present  plaintiff  as  they  would  to 
the  brakeman  or  baggage  master  of  a  passenger  train  when 
injured  by  the  carelessness  of  the  engineer.  The  second 
instruction  for  the  plaintiff  should  not  have  been  given. 

It  is  urged,  however,  that  the  rule  does  not  apply  when  the 
injured  employee  is  acting  in  subordination  to  the  co-em- 
ployee, through  whose  negligence  the  injury  has  occurred. 
"We  do  not  propose  to  decide  this  question,  as  it  is  not  pre- 
sented by  the  record.  There  is  no  controversy  about  the  facts 
in  this  case.  It  appears  by  the  record,  that  while  the  plaintiff 
was  engaged  in  unloading  railroad  iron  from  a  platform  car, 
the  conductor  of  the  train  went  up  the  embankment  to  watch 
for  an  approaching  passenger  train,  and  signaled  to  the  engi- 
neer to  back  the  construction  train  in  order  to  run  on  to  a 
switch.  The  engineer  backed  without  giving  the  preliminary 
whistle,  as  required  by  the  rules,  and  the  plaintiff  was  thrown 
from  the  platform  car  where  he  was  at  work.  The  record 
shows  that  the  train,  and  all  the  persons  upon  it,  were  under 
the  control  of  the  conductor,  and  not  of  the  engineer,  and 
that  this  accident,  so  far  as  it  was  chargeable  to  the  careless- 
ness of  any  one,  was  due  to  that  of  the  engineer,  who 
started  the  train  without  giving  the  signal  required  by  the 
rules.  There  is  no  pretense  for  charging  "the  conductor  with 
negligence,  and  he  was  the  only  person  on  the  train  to  whom 
the  plaintiff  was  in  subordination.  It  follows  that  the  first 
instruction  given  for  the  plaintiff  submitted  an  issue  to  the 
jury  which  the  evidence  did  not  present,  and  it  should  not  have 
been  given  because  calculated  to  mislead.     In  place  of  this 
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the  court  should  have  given  the  13th,  14th  and  15th  instruc- 
tions, asked  by  defendant,  which  are  in  conformity  with  this 
opinion. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Henry  C.  Kruse 

v. 
Otto  Steffens  et  al. 

1.  Administrator — purchasing  at  his  own  sale.  As  a  general  rule,  a  person,, 
acting  in  a  fiduciary  capacity,  cannot  be  permitted  to  purchase  property  at  his 
own  sale.  And,  in  such  case,  it  does  not  matter  whether  the  purchase  is  in  the 
name  of  the  person  conducting  the  sale,  or  in  the  name  of  another,  for  his  use. 
And,  in  such  a  sale,  the  law  will  presume  fraud,  and  the  sale  will  be  set  aside,  at 
the  instance  of  the  party  in  interest,  if  he  shall  apply  in  reasonable  time  for  that 
purpose. 

2.  So,  where,  at  an  administrator's  sale,  the  auctioneer  at  such  sale,  bids  in 
the  premises,  in  his  own  name,  and  subsequently  conveys  to  the  administrator 
the  same  premises,  without  consideration,  or  the  execution  of  notes,  with  secu- 
rity upon  the  premises  so  conveyed,  it  will  be  construed  as  a  conveyance  by  the 
administrator,  to  himself. 

3.  Same — of  reasonable  time  for  heir  to  apply  to  set  aside  the  sale.  In  this 
case,  the  lands  were  sold  August  25,  1855,  and  the  administrator,  as  purchaserr 
entered  into  possession.  A  short  time  prior  to  the  sale,  the  administrator  mar- 
ried the  widow  of  the  intestate,  and  was  also  appointed  guardian  of  the  minor  heir, 
then  about  six  years  old.  On  the  14th  of  August,  1863,  the  ward  married,  and 
in  May,  1865,  she  died,  still  in  her  minority,  leaving  a  son,  the  issue  of  the  mar- 
riage, who  also  died,  in  September,  1865.  On  the  7th  of  April,  1866,  the  fatherr 
as  his  sole  surviving  heir,  filed  his  bill  to  set  aside  the  sale,  and  the  conveyance 
thereunder  :  Held,  that  this  was  such  reasonable  time  as  the  law  contemplates, 
within  which  to  commence  suit. 

4.  Same — in  possession — must  account  for  rents  and  profits.  The  administrator 
in  possession  as  grantee  and  purchaser,  is  liable  to  account  for  rents  and  profits, 
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in  excess  of  taxes,  necessary  repairs,  debts  of  estate  paid  by  the  administrator, 
and  other  proper  charges. 

Appeal  from  the  Circuit  Court  of  Kandolph  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  opinion  states  the  facts. 

Mr.  Thomas  G.  Allen,  for  the  appellant. 

Mr.  W.  H.  Underwood,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  suit  in  chancery,  brought  by  Henry  C.  Kruse,  in 
the  Randolph  Circuit  Court,  to  the  April  term,  1866,  against 
Otto  StefFens,  Marie  Steffens  and  Frederick  Schrieber.  It 
appears  from  the  record  that  one  Diedrich  Garloch  died  intes- 
tate, about  the  1st  of  March,  1853,  seized  in  fee  of  certain  real 
estate,  and  was  in  possession  thereof,  at  the  time  of  his  death ; 
that  he  left  surviving  him,  a  widow  named  Marie,  and  an  only 
child,  named  Dorothy,  at  the  time,  about  four  years  old ;  that 
the  widow  remained  in  possession  of  the  lands  after  her  hus- 
band's death,  until  the  first  of  December  following,  when  she 
intermarried  with  the  defendant,  Otto  Steffens,  who  went  into 
possession,  and  has  so  continued,  and  received  the  rents  and 
profits  from  the  same  ;  that  Steffens  became  the  administrator  of 
Garloch,  and  at  the  July  term,  1855,  applied  to  the  county 
court  for,  and  obtained,  an  order  for  the  sale  of  .the  real  estate,  to 
pay  the  debts  of  the  estate ;  that  afterwards,  in  the  month  of 
August,  he  offered  the  premises  for  sale,  when  Frederick 
Schrieber  bid  them  off,  at  the  sum  of  five  hundred  dollars. 
And  on  the  15th  day  of  December  following,  executed  a 
deed  of  conveyance  to  Schrieber,  who,  on  the  same  day, 
re-conveyed  the  premises  to  Steffens,  for  the  expressed 
15 — 4:7th  III. 
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consideration  of  five  hundred  dollars.  It  appears  that  no  notes, 
with  security  or  mortgage,  were  given,  as  required  by  the 
decree  of  the  county  court,  by  the  purchaser,  to  secure  the 
deferred  payments,  nor  was  there  any  portion  paid  to  the 
administrator;  that  Steffens,  two  days  subsequent  to  receiving 
the  conveyance  from  Schrieber,  was  appointed  guardian  of 
Dorothy  Garloch. 

It  appears  that  afterwards,  in  August,  1863,  she  intermarried 
with  complainant;  that  the  issue  of  that  marriage  was  a  son, 
who  survived  his  mother,  who  died  leaving  him  her  sob  heir ; 
that  afterwards,  the  son  died,  leaving  his  father,  complainant, 
his  sole  heir,  surviving  him.  The  bill  waives  the  oath  of 
defendants  to  their  answers,  and  prays  that  the  deed  of  Stef- 
fens to  Schrieber,  and  his  deed  re-conveying  the  premises  to 
the  former,  be  set  aside  and  held  to  be  void,  and  for  an  account 
of  the  rents  and  profits  arising  from  the  use  and  occupation  of 
the  lands  by  Steffens.  On  the  hearing  in  the  court  below, 
the  bill  was  dismissed  at  the  costs  of  the  complainant. 

We  propose  to  consider  but  one  question  arising  upon  this 
record,  and  that  is,  whether  the  sale  from  Steffens  to  Schrie- 
ber, and  the  re-conveyance  to  him,  were  fraudulent.  As  a 
general  rule,  a  person  acting  in  a  fiduciary  capacity,  cannot  be 
permitted  to  purchase  property  at  his  own  sale.  And  in  such 
case,  it  does  not  matter  whether  the  purchase  is  in  the  name 
of  the  person  conducting  the  sale,  or  in  the  name  of  another, 
for  his  use.  McConnel  v.  Gibson,  12  111.,  128.  And,  in  such 
a  sale,  even  where  there  is  no  fraud  proved,  the  sale  will  be 
set  aside,  if  the  party  in  interest  shall  apply  in  a  reasonable 
time  for  that  purpose.  Thorp  v.  McCullum,  1  Gilm.,  627.  The 
fact  that  the  person  entrusted  by  the  law  to  make  the  sale, 
becomes  the  purchaser,  whether  by  direct  or  indirect  means, 
creates  such  a  presumption  of  fraud  as  requires  the  sale  to  be 
vacated,  if  application  is  made  in  proper  time.  Pensonneau  v. 
Bleakley,  14  111.,  15  ;  Wicldif  v.  Robinson,  18  111.,  145  ;  Rol- 
lins v.  Butler,  24  111.,  387;  Dennis  v.  IfcCagg,  32  III,  429; 


1868.]  Kruse  v.  Steffens  et  at.  115 

Opinion  of  the  Court. 

Miles  v.  Wheeler,  43  111.,  123.  This  rule  is  regarded  as 
firmly  established  by  this  court,  and  it  is  deemed  unneces- 
sary to  review  authorities  or  to  discuss  the  reason  of  the 
rule. 

It,  then,  remains  to  determine  whether  Steffens  was,  in  fact, 
the  purchaser  of  these  lands  at  his  own  sale.  It  appears 
that  Schrieber  was  the  auctioneer,  and  bid  off  and  knocked 
the  lands  down  to  himself  as  the  purchaser.  He  paid  no  por- 
tion of  the  purchase  money,  nor  did  he  execute  notes  and  a 
mortgage  on  the  premises,  to  secure  the  same.  After  the  sale, 
nothing  appears  to  have  been  done,  until  the  deeds  were  inter- 
changably  executed  by  the  administrator  and  the  purchaser. 
As  the  deeds  were  both  executed  at  the  same  time,  the  law 
will  regard  them  as  forming  a  part  of  the  same  transaction. 
Considered  in  this  light,  the  effect  was  precisely  the  same  as 
if  the  administrator  had  conveyed  the  lands  to  himself.  There 
can  be  no  other  conclusion  than  that  it  was  intended  the 
administrator  should  become  the  purchaser,  and  acquire  the 
title.  We  are,  therefore,  of  the  opinion  that  the  sale  was  void- 
able, and  the  court  below  erred  in  dismissing  the  bill.  The 
heir  was  under  disability  until  a  short  time  betore  the  bill  was 
exhibited.  She  was  a  minor  at  the  time  of  her  death,  in  1865, 
and  suit  was  brought  in  a  reasonable  time  afterwards.  The 
sale  being  invalid,  when  set  aside,  it  will  leav^e  the  parties  pre- 
cisely as  if  it  had  not  been  made. 

It  was  held  in  the  case  of  Miles  v.  Wheeler,  that  upon  set- 
ting aside  such  a  sale,  the  heir  is  entitled  to  an  account  of  rents 
and  profits,  after  deducting  repairs,  taxes,  debts  of  the  estate 
paid  by  the  administrator,  and  other  proper  charges.  The 
rules  governing  the  statement  of  such  an  account  are  there 
fully  specified,  and  we  deem  it  unnecessary  to  again  announce 
them  in  this  case. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded,  with  directions  to  enter  a  decree  in  conformity  with 
this  opinion. 

Decree  reversed. 
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St.  Louis,  Jacksonville  &  Chicago  Railroad  Company 


James  Thomas  et  al. 

1.  Pleading — of  laying  the  venue  in  the  declaration.  Where,  in  an  action  of 
trespass  on  the  case,  against  a  railroad  company  for  killing  stock,  the  first  count 
in  the  declaration  alleges  the  act  complained  of  to  have  been  committed  "  at  the 
circuit  aforesaid,"  and  that  the  defendant  "was,  then  and  there,  a  corporation, 
operating  and  doing  business,  under  and  by  virtue  of  the  laws  of  the  State  of 
Illinois,  and  was,  then  and  there,  possessed  of  a  certain  railroad  track,  over  and 
upon  which  the  said  defendant  was,  then  and  there,  running  divers  locomotive 
engines  and  railroad  cars," — although  not  accurate  in  form,  the  words  "then  and 
there"  obviously  refer  to  the  time  and  place  previously  mentioned,  which 
appeared  in  the  caption  ;  no  other  time  and  place  having  preceded  the  phrase 
"  at  the  circuit  aforesaid,"  in  the  averment,  the  venue  is  laid  with  sufficient 
accuracy. 

2.  So,  where  the  second  and  subsequent  counts  in  the  declaration,  allege  the 
act  complained  of  to  have  been  committed  "at  the  circuit  aforesaid,"  and  that 
the  defendant  "  was  then  and  there  running  certain  other  locomotive  engines 
and  railroad  cars,"  Avhereby  certain  other  described  stock  were  killed,  and  the 
plaintiff  thereby  sustained  great  damage,  the  venue  in  these  subsequent  counts 
in  the  declaration,  was  laid  with  sufficient  accuracy. 

3.  Same — of  the  declaration.  Where  the  declaration,  in  such  a  case,  nega- 
tives in  substance,  all  the  exceptions  in  the  statute,  although  not  in  the  most 
formal  manner,  it  is  not  demurrable  on  that  ground  alone. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the  Hon. 
D.  M.  Woodson,  Judge,  presiding. 

This  was  an  action  brought  against  a  railroad  company,  to 
recover  damages  for  killing  stock.  The  declaration  alleges  in 
the  first  count,  that  on  the  17th  day  of  May,  1866,  at  the  cir- 
cuit aforesaid,  the  defendant  was,  then  and  there,  a  corpora- 
tion, operating  and  doing  business  under  and  by  virtue  of  the 
laws  of  the  State  of  Illinois,  and  the  said  defendant  (the  said 
St.  Louis,  Jacksonville  and  Chicago  Railroad  Company)  was, 
then  and  there,  possessed  of  a  certain  railroad  track,  over, 
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and  upon  which,  the  said  defendant  was,  then  and  there, 
running  divers  locomotive  engines  and  railroad  cars,  operated 
in  and  upon  said  railroad  track  by  the  servants  and  agents  of 
said  railroad  company,  and  the  said  defendants,  so  operating 
said  locomotives  and  cars  in  and  upon  said  railroad  track,  on 
the  day  and  year  aforesaid,  run  said  locomotives  and  cars 
against  and  upon  one  steer,  the  property  of  the  plaintiffs,  and, 
then  and  there,  killed  the  said  steer,  and  the  said  plaintiffs 
aver,  that  the  said  line  of  road,  of  the  said  St.  Louis,  Jack- 
sonville and  Chicago  Eailroad  Company,  had  been  open  for 
use  for  more  than  six  months,  next  before  the  killing  of  the 
said  steer,  as  aforesaid,  and  the  said  railroad  company  had  not, 
then  and  there,  fenced  the  line  of  said  railroad,  when  said 
steer  was  so  killed,  as  aforesaid,  on  the  sides  of  said  track, 
with  good  and  sufficient  fences,  suitable  and  sufficient  to  pre- 
vent cattle,  horses,  sheep  and  hogs  from  getting  on  to  said 
railroad  track ;  and  the  said  plaintiffs  aver,  that  said  steer  was 
not  killed  by  said  locomotive  and  cars,  within  the  limits  of 
any  town,  city,  or  village ;  and  the  said  plaintiffs  aver,  that 
said  steer  was  not  killed  at  any  place  on  said  railroad  track, 
where  the  same  runs  through  open  and  uninclosed  lands,  situa- 
ted more  than  five  miles  from  any  settlement;  and  the 
plaintiffs  further  aver,  that  the  proprietors  of  the  lands  on  the 
said  track,  where  said  steer  was  killed,  had  not  made  any  con- 
tract with  the  said  railroad  company  to  fence  the  sides  of  said 
railroad  track ;  nor,  have  the  proprietors  of  said  lands  here- 
tofore erected  good  and  sufficient  fences,  on  the  sides  of  said 
track,  where  said  steer  was  killed  ;  and  the  said  plaintiffs  fur- 
ther aver,  that  said  steer  was  not  killed  at,  the  crossing,  on 
said  railroad  track,  of  any  highway  or  public  road,  nor  at  any 
farm-crossing ;  and  the  plaintiffs  further  aver,  that,  at  the  place 
where  said  steer  was  killed,  a  fence  was  necessary  at  the  time, 
to  prevent  cattle,  horses,  sheep  and  hogs  from  getting  on  to 
said  railroad  track. 
The  second  count  avers  the  same  facts,  except  that  seven 
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hogs  were  killed  on  the  17th  day  of  July,  1866,  but  does  not 
aver  that  a  fence  was  necessary  to  prevent  cattle,  &c,  from 
getting  upon  the  road,  and  that  the  railroad  was  bound  to 
fence,  at  that  point,  or  that  the  proprietors  had  not  fenced,  or 
agreed  to  fence  the  sides  of  said  railroad,  &c. 

The  third  count  avers  the  same  facts  as  the  first,  except  that 
one  steer  and  ten  hogs  were  killed,  on  20th  August,  1866,  &c. 

The  defendant  demurred  to  the  declaration,  and  the 
demurrer  being  overruled,  and  the  defendant  abiding  thereby, 
judgment  was  rendered  against  him  for  damages  and  costs. 
The  defendant  brings  the  cause  to  this  court,  and  assigns  for 
error,  the  overruling  the  demurrer,  and  judgment  for  damages 
and  costs  of  suit. 

Messrs.  Ketciiam  &  Atkins,  for  the  appellant. 

Messrs.  Morrison  &  Epler,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  for  killing  stock  on  appel- 
lant's road.  The  declaration  contained  three  counts,  to  which 
a  demurrer  was  filed  and  special  causes  were  set  down.  The 
first  is,  the  want  of  a  venue  of  the  injury.  The  caption  or 
title  of  the  declaration  is,  "  State  of  Illinois,  Morgan  county." 
The  averment  is  that  the  company  "  was  then  running  divers 
locomotive  engines  and  railroad  cars,  operated  in  and  upon 
said  railroad  track,  by  the  servants  and  agents  of  said  rail- 
road company;  and  the  said  defendant  so  operating  said 
locomotives  and  cars,  in  and  upon  said  railroad  track,  on  the 
day  and  year  aforesaid,  ran  said  locomotive  and  cars  against 
and  upon  one  steer,  the  property  of  the  plaintiffs,  and  then 
and  there  killed  the  said  steer."  While  this  is  not  accu- 
rately formal  pleading,  we  think  that  the  "  then  and  there  " 
obviously  refers  to  the  time  and  place  previously  mentioned. 
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And,  as  but  one  date,  and  the  name  of  but  one  place,  had 
preceded  this  averment,  they  were  referred  to,  and  Morgan 
county  being  named  in  the  caption  to  the  declaration,  it  was 
thus  named  as  the  venue.  In  the  second  and  third  counts, 
the  venue  is  referred  to  as  being  at  the  "  circuit  aforesaid.'' 
This  answers  the  rule  of  pleading,  that  every  traversable  fact 
must  be  laid  with  a  venue.  It  is  true,  this  is  but  form, 
but  appellants,  as  they  had  a  right  to  do,  objected  for  the  want 
of  form,  by  setting  it  down  as  a  special  cause  in  their  demurrer. 
This  ground  of  demurrer  was  not  well  taken. 

It  was  assigned  as  special  ground  of  demurrer  that  there 
is  no  averment  that  the  property  killed  was  of  any  value. 
This  point  seems  to  have  been  abandoned,  as  it  is  not  referred 
to  in  appellant's  brief,  and  we,  therefore,  deem  it  unneces- 
sary to  enter  into  the  consideration  of  this  question. 

So  far  as  we  can  see,  the  declaration  does  negative  all  of 
the  exceptions  in  the  statute ;  it  may  be  not  in  the  most  for- 
mal manner,  but  in  substance.  And  it  is  sufficiently  averred 
that  the  railroad  was  used  and  operated  in  the  State  of  Illinois, 
and  within  the  jurisdiction  of  the  court.  And  it  is  averred 
that  a  fence  was  necessary  to  prevent  stock  from  getting  upon 
the  railroad  track  at  the  place  where  it  was  killed.  After  a 
careful  examination  of  this  record,  we  perceive  no  error  for 
which  the  judgment  of  the  court  below  should  be  reversed, 
and  it  must  be  affirmed. 

Judgment  affirmed. 
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St.  Louis,  Jacksonville  &  Chicago  Eailroad  Company 

v. 
David  Winter. 


Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  D.  M.  "Woodson,  Judge,  presiding. 

This  case  presents  the  same  questions  decided  in  the  pre- 
ceding case. 

Messrs.  Ketcham  &  Atkins,  for  the  appellant. 

Messrs.  Morrison  &  Epler,  for  the  appellee. 

Mr.  Justice  Walker  :  This  case  is,  in  all  material  respects, 
identical  with  the  preceding  case,  and  the  judgment  is 
affirmed. 

Judgment  affirmed. 


Mart  Dean  et  al. 

v. 

William  O'Meara  et  al. 

1.  Partition — where  improvements  had been  made.  In  a  suit  for  partition  of  lands, 
where  improvements  had  been  made  by  one  tenant  in  common,  the  court  should 
direct,  in  making  partition,  that  the  portion  improved  be  assigned  to  the  one 
making  such  improvements,  and  this,  without  taking  into  consideration  the  value 
of  such  improvements.  But,  in  case  such  division  cannot  be  made,  the  court 
will    so    apportion   the   purchase  money  as  to  give  to  the   party  making  tho 
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improvements,  the  increased  value  of  the  property,  derived  from  the  improve- 
ments, besides  his  pro  rata  interest  in  the  premises. 

2.  Former  decisions — power  of  a  married  woman  to  convey  her  real  estate  with- 
out joinder  by  her  husband.  The  question  as  to  the  power  of  a  married  woman  to 
convey  her  real  estate,  without  the  joinder  of  her  husband,  was  decided  in  tho 
case  of  Cole  v.  Vandliper,  44  111.,  58. 

"Writ  of  Error  to  the  Superior  Court  of  Chicago ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

This  was  a  suit  in  chancery,  for  partition,  or  sale,  if  not 
divisible,  of  lot  16,  in  block  40,  school  section  addition  to  the 
city  of  Chicago,  instituted  by  the  defendant  in  error,  William. 
O'Meara,  in  the  Superior  Court  of  Chicago.  The  further  facts 
in  the  case  are  sufficiently  stated  in  the  opinion. 

Messrs.  Gookins  &  Eoberts,  for  the  plaintiffs  in  error. 

Mr.  J.  S.  Page,  for  the  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  chief  question  argued  in  this  case,  relating  to  the  power 
of  a  married  woman  to  convey  her  real  estate  without  joinder 
by  her  husband,  has  already  been  decided  by  this  court,  in  the 
the  case  of  Cole  v.  Van  jRiper,  44  111.,  58.  The  decree 
must,  however,  be  reversed,  for  the  failure  of  the  court  to 
direct  the  commissioners,  in  making  partition,  to  set  off  to 
Mary  Dean  that  portion  of  the  premises  upon  which  she  had 
built  a  house,  and  to  do  this  without  charging  her  share  with 
the  value  of  the  improvements.  She  owned,  as  appears  by  the 
pleadings  and  proof,  an  undivided  interest  in  the  lot,  and  built 
the  house  at  her  own  expense.  In  the  event  that  the  com 
missioners  report  the  lot  not  susceptible  of  partition,  the  court 
will  determine  the  relative  value  of  the  lot  and  the  house,  and 
bo  apportion  the  purchase  money  as  to  give  to  Mary  Dean  the 
16— 47th  III. 
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increased  value  of  the  property  derived  from  the  house,  besides 
her  pro  rata  interest  in  the  land.  It  will  also  be  equitable,  in 
the  event  of  a  sale,  to  refund  to  Mary  Dean,  out  of  the  shares  of 
Margaret  A.  O'Meara  and  James  Stanton,  the  heirs  of  Catha- 
rine Smith,  the  forty-five  dollars  paid  to  the  latter,  by  Mary 
Dean,  at  the  time  she  executed  to  Mary  the  contract  of  con- 
veyance and  the  void  deed. 

Decree  reversed. 


John  Vanpermaek  et  ah 


The  People  of  the  State  of  Illinois. 

1.  Criminal  law — what  constitutes  malice.  Where  a  party  charged  with  an 
assault  with  intent  to  commit  murder,  inists  that  the  prosecuting  witness  was 
shot  by  accident,  and  it  was  proved  that  the  shooting  was  done  recklessly,  regard- 
less of  the  lives  of  others,  the  act  of  such  party  will  be  construed  as  implying 
general  malice,  rendering  him  amenable  to  the  penalties  of  the  law. 

2.  Evidence — where  insufficient  to  convict.  Where  the  evidence  shows  that  a 
party  charged  with  an  assault  with  intent  to  kill,  was  attacked  with  a  deadly 
weapon,  without  notice  of  his  danger,  and  used  his  pistol  in  self-defense,  and  the 
evidence  fails  to  show  that  he  shot  at,  or  even  towards  the  prosecuting  witness, 
Buch  evidence  fails  to  sustain  the  verdict  of  guilty  as  against  him. 

3.  Indictment — of  the  particular  description  of  the  parti/  injured,  by  name.  It 
is  a  rule  of  pleading,  that  the  name  of  the  person  receiving  the  injury,  when 
known,  must  be  set  out  in  the  indictment ;  but  where  the  person  is  described  in 
the  indictment  by  the  initials  of  his  christian  name,  and  is  as  well  known  by 
such  initials  as  by  his  full  name,  which  is  a  question  for  the  jury  to  determine, 
no  error  is  committed. 

"Writ  of  Error  to  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 
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The  facts  are  fully  stated  in  the  opinion. 
Messrs.  O'Melveny  &  Merritt,  for  the  plaintiffs  in  error. 
Mr.  Robert  G.  Ingersoll,  Attorney  General,  for  the  people. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  in  the  Marion  Circuit  Court,  against 
plaintiffs  in  error,  for  an  assault  with  an  intent  to  commit  mur- 
der. A  trial  was  had  before  the  court  and  a  jury,  which  resulted 
in  a  conviction  and  sentence  of  confinement  of  each  in  the 
penitentiary,  for  the  term  of  one  year;  to  reverse  which 
they  prosecute  this  writ  of  error,  and  assign  various  errors 
on  the  record. 

There  seems  to  be  no  doubt,  from  the  evidence,  that  Lin- 
ville  did  shoot  the  prosecuting  witness.  But  it  is  insisted, 
that  he  shot  at  another  person,  and  that  it  was  accidental  that 
Bird  was  hit.  But  Bird  testified  that  he  believed  it  was 
intentional,  as  the  accused  pointed  the  pistol  at  him,  and 
then  fired.  It  is  true,  other  persons  were  in  the  same 
direction,  and  between  Linville  and  Bird.  But  it  appears 
that  Linville  had  no  concern  with  the  commencement  of  the 
affray.  It  occurred  between  Yandermark  and  Hand.  Linville 
immediately  drew  his  pistol,  and  seems  to  have  shot  and 
struck  Bird,  who  was  not  even  in  the  crowd.  Under  these 
circumstances,  the  jury  were  warranted  in  the  conclusion,  that 
he  was  actuated  by  malice  against  Bird.  Or,  if  not,  his  con- 
duct was  so  reckless  that  it  implied  a  total  disregard  for  the 
lives  of  others.  The  act  was  such  as  implied  general  malice. 
He  evidently  intended  to  shoot  some  one,  and  when  it  was 
without  any  apparent  provocation,  it  must  be  referred  to  mal- 
ice. As  to  him,  the  evidence  was  sufficient  to  warrant  the 
finding  of  the  jury. 

On  the  other  hand,  Bird  does  not  know  whether  Hand  shot 
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or  not,  and  but  one  witness  says  lie  did,  and  that  it  was  in  an 
opposite  direction.  From  the  evidence,  we  are  unable  to  see 
that  he  could  have  done  so  without  some  person  having  seen 
it.  But,  even  if  he  did  shoot,  he  seems  to  have  been  assaulted 
by  Yandermark  in  a  most  brutal  and  murderous  manner,  and, 
so  far  as  this  record  discloses,  without  the  slightest  provoca- 
tion. When  attacked  with  a  club,  which  appears  to  have 
been  a  deadly  weapon,  without  notice  or  even  an  intimation 
of  his  danger,  so  far  as  appears  from  the  evidence,  he  might 
well  suppose  that  his  life  was  in  danger,  and  that  it  could  only 
be  preserved  by  the  use  of  his  pistol.  At  any  rate,  we  do  not 
see  that  he  shot  at,  or  even  towards  Bird,  and  the  evidence 
fails  to  sustain  the  verdict  against  him. 

It  is  said,  that  the  full  christian  name  of  the  prosecuting 
witness  should  have  been  given,  and  that  the  initials  were  not 
sufficient.  It  is  a  rule  of  pleading,  that  the  name  of  the  per- 
son receiving  the  injury,  when  known,  must  be  set  out  in  the 
indictment,  that  the  accused  may  know  of  what  particular 
offence  he  is  charged.  But  when  the  person  is  described  by 
the  initials  of  his  christian  name,  and  he  is  as  well  known  by 
that  as  his  full  name,  the  object  of  the  rule  is  obtained,  and 
no  error  is  committed.  And  it  is  a  question  for  the  deter- 
mination of  the  jury,  whether  he  was  known  in  the  commu- 
nity as  well  by  that  as  his  fall  name.  In  this  case  the  jury 
so  found  upon  the  evidence. 

Upon  the  whole  record,  we  are  satisfied  that  Linville  was 
properly  convicted,  and,  as  to  him,  the  judgment  is  affirmed, 
but  that  the  evidence  fails  to  sustain  the  verdict  against  Hand, 
and  as  to  him  it  must,  therefore,  be  reversed,  and  the  cause 
remanded  for  further  proceedings  as  to  him. 

Judgment  reversed  in  part 
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Dustin  &  Musick 

V. 

Samuel  P.  Hodgen. 

Guaranty — guarantors  not  liable  beyond  the  express  terms  of  tlieir  contract.  On 
May  1st,  1861,  D  &  M,  bankers,  agreed  with  H,  both  parties  residing  and  doing 
business  at  Lincoln,  111.,  that  he,  H,  might  deposit  certain  "  corn  money,"  then 
in  the  hands  of  his  agent  in  Chicago,  to  the  amount  of  $1,000,  with  certain 
bankers  in  Chicago,  to  the  credit  of  D  &  M ;  H  to  draw  for  the  same  upon  the 
banking  house  of  D  &  M,  at  Lincoln.  At  this  time  the  currency  of  the  country 
was  in  a  very  precarious  condition,  and  H  failed  to  make  such  deposit  until  seven 
days  after  the  agreement  therefor,  and  thereafter  made  other  deposits,  to  D  & 
M's  credit,  to  the  amount,  in  the  whole,  of  $3,500,  and  shortly  after,  the  bank 
became  insolvent:  HM,  that  in  an  action  by  H,  against  D  &  M,  to  charge  them 
as  guarantors  of  the  deposits  so  made,  they  could  not  be  held  liable,  the 
proof  showing  that  the  deposits  made  beyond  the  sum  of  $1,000,  were  without 
the  authority  or  consent  of  D  &  M,  and  that  no  part  of  the  funds  were  ever 
used  or  recognized  by  them,  in  any  way,  as  their  money,  and  that  as  to  the  deposit 
of  the  $1,000,  it  was  not  made  within  a  reasonable  time  after  the  agreement 
therefor. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  K.  E.  Williams  and  Mr.  ¥m.  McGalliard,  for  the 
appellants. 

Messrs.  Green  &  Moore,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  in  the  Logan  Cir- 
cuit Court,  and  by  change  of  venue,  taken  to  the  McLean  Cir- 
cuit  Court,    by    Samuel    P.   Hodgen  against   William    M. 


126  Dustin  &  Musics  v.  Hodgen.  [Jan.  T., 

Opinion  of  the  Court. 

Dustin  and  George  Musick,  and  a  verdict  and  judgment  for 
the  plaintiff,  a  motion  for  a  new  trial  having  been  overruled. 

The  defendants  bring  the  case  here  by  appeal,  and  assign 
as  causes  for  reversing  the  judgment,  that  the  verdict  was 
against  the  law  and  the  evidence ;  that  the  court  gave  impro- 
per instructions  for  the  plaintiff;  and  last,  that  proper  and 
relevant  testimony,  offered  by  the  defendants,  was  ruled  out. 

It  appears  the  parties  were  residents  of  Lincoln,  in  Logan 
county,  the  plaintiff  doing  business  there  as  a  merchant,  in  the 
spring  of  1861,  and  prior  thereto,  and  purchasing  corn,  which 
he  sent  to  his  commission  merchants  at  Chicago,  Mudd  & 
LTpdyke,  for  sale.  The  defendants  were  bankers,  at  Lincoln, 
and  had  been,  for  some  years  previous  to  this  controversy, 
doing  business  in  the  name  of  Dustin  &  Musick. 

The  plaintiff  alleges,  that  the  money  arising  from  the  sale 
of  the  corn,  was,  by  the  special  request  of  the  defendants,  to 
be  deposited  by  Mudd  &  Updyke  with  the  banking  house  of 
Hoffman  &  G-elpcke,  to  the  defendants'  credit,  with  the  under- 
standing that  plaintiff  was  to  draw  on  the  defendants,  at  Lincoln, 
for  the  money,  and  that  the  deposits  made,  at  different  times, 
amounted  to  thirty-five  hundred  dollars. 

This  is  the  plaintiff's  statement  of  the  case. 

The  defendants  deny  any  such  request,  but  admit  they  did, 
on  one  occasion,  agree  that  plaintiff  might  so  deposit  one 
thousand  dollars,  provided  it  was  done  within  a  given  time. 
That  it  was  not  deposited  within  the  time,  and  that  so  soon  as 
they  were  notified  that  this  sum  was  so  deposited,  they  refused 
to  accept  it,  or  draw  for  it,  and  that  the  plaintiff,  notwith- 
standing this,  continued  afterwards,  and  without  their  knowl- 
edge or  consent,  to  deposit  -money  with  that  house,  to  the 
credit  of  defendants,  all  which  was  unauthorized  by  them, 
and  was  repudiated  by  them  so  soon  as  the  fact  came  to  their 
knowledge,  and  this  is  the  issue  between  the  parties. 

The  proof  shows  there  was  an  agreement  in  April,  1861,  as  to 
this  depositing,  and  that  on  the  eighth  of   May,  1861,  thero 
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was  deposited  with  Hoffman  &  Gelpcke,  by  Madd  &  Updyke, 
for  plaintiff,  one  thousand  dollars ;  on  the  thirteenth  of  the 
same  month,  fifteen  hundred  dollars,  and  on  the  sixteenth  of 
May,  one  thousand  dollars,  all  to  the  credit  of  the  defendants,  of 
which  the  plaintiff  was  notified.  This  is  the  testimony  of  J. 
J.  Mudd,  of  the  firm  of  Mudd  &  Updyke,  and  he  also  states 
when  he  deposited  the  fifteen  hundred  dollars,  he  was 
instructed  by  plaintiff  to  deposit  but  one  thousand  dollars,  but 
having  the  money  on  hand  belonging  to  the  plaintiff,  he  made 
the  deposit  fifteen  hundred  dollars,  and  he  also  says,  the  last 
thousand  dollars  they  were  instructed  to  deposit  to  the  credit 
of  Brainerd  &  Dustin,  but  he  knowing  there  was  no  such  firm 
then  at  Lincoln,  Brainerd  having  sold  out  to  Dustin  &  Musick, 
he  took  the  responsibility  of  making  the  deposit  to  their 
credit. 

There  is  no  controversy  about  amounts,  or  time  of  actual 
deposit. 

The  questions  are,  at  what  time  was  it  agreed  that  any 
deposit  might  be  made,  and  what  amount ;  and  was  the 
deposit  of  the  agreed  amount  made  in  a  reasonable  time  after 
the  agreement.     On  this,  the  whole  controversy  turns. 

The  plaintiff  endeavored,  by  the  deposition  of  Thomas  II. 
Denny,  to  establish  the  agreement,  and  for  that  purpose 
required  him  to  state  a  conversation  he  had  with  Dustin,  in 
the  latter  part  of  July  or  first  of  August,  1861.  From  this  it 
appears,  Dustin  said  there  was  an  engagement  with  plaintiff 
to  deposit  "  corn  money,"  and  that  it  was  made  on  the  first 
day  of  May,  1861,  in  Chicago-,  that  there  was  nothing  said 
about  the  time  when  the  deposit  was  to  be  made,  but  that 
plaintiff  told  him  the  corn  was  then  sold,  and  he,  Dustin, 
expected  the  deposit  would  be  made  in  two  or  three  days,  but 
no  part  of  it  was  made  until  the  eighth  of  that  month  ;  that 
had  it  been  deposited  at  the  time  he  expected,  they  could 
have  nsed  it  without  loss,  but  being  so  long  delayed,  they  could 
not  so  use  it,  and  he  did  not  think  himself  bound,  on  the 
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eighth  of  May,  for  an  arrangement  he  supposed  would  be 
complied  with  b y  the  third  or  fourth,  and  that  when  the  deposit 
was  made,  it  was  not  worth  what  purported  to  be  deposited, 
owing  to  the  depreciation  that  had  taken  place  in  the  currency 
then  in  use  and  so  deposited.  He  said  thirty-five  hundred 
dollars  had  been  deposited,  an  amount  greater  than  was 
agreed  upon  or  he  expected. 

J.  J.  Mudd  testified,  there  was  but  one  direction  by  plaintiff 
to  his  firm,  and  that  was  previous  to  the  eighth  of  May,  to 
deposit  money  as  stated,  and  that  direction  was  verbal,  and 
was  to  deposit  two  thousand  dollars  when  collected  by  him. 
This  direction  was  given  by  the  plaintiff  when  he  was  in 
Chicago. 

In  answer  to  a  bill  of  discovery,  filed  by  the  plaintiff,  against 
the  defendants,  they  exhibited  certain  letters  to  them  from  Hoff- 
man &  Gelpcke,  the  first  dated  May  8,  1861,  to  the  effect 
that  they  had  credited  their  account  with  one  thousand  dol- 
lars, deposited  by  Mudd  &  Updyke  for  account  of  S.  P. 
Hodgen.  The  other  was  dated  May  15,  1861,  saying,  "We 
credit  your  account  $1,500,  deposited  by  Mudd  &  Updyke." 
The  last  letter  bore  date  May  16,  and  says :  "  Your  favor  of 
the  15th  inst.,  has  been  received,  with  inclosure  as  stated,  for 
which  we  credit  your  account  $400  ;  also,  deposit  of  Mudd  & 
Updyke,  $1,000,  and  two  drafts,  Charles  Kandolph,  $400." 
These  letters  came  duly  to  hand.  The  account  current  of  Hoff- 
man &  Gelpcke  with  Dustin  &  Musick,  was  also  an  exhibit, 
in  which  it  appears  they  were  credited  with  these  several 
deposits,  and  which  account  current  they  received  after  the 
1st  day  of  June,  1861.  On  the  part  of  the  defendants,  the 
same  Mr.  Denny  was  called  and  sworn  as  a  witness,  and  he 
testified  that  about  the  time  he  had  the  conversation  with 
Dustin,  detailed  above,  he  had  one  also  with  the  plaintiff,  who 
told  him  that  he  had  arranged  with  Dustin,  in  Chicago,  about 
the  1st  of  May,  to  deposit  some  money  in  Chicago  to  the  credit 
of  defendants.     He  had  told  Dustin   he  wanted  to   deposit 
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enough,  to  pay  some  debts  he  was  owing,  and  wanted  to  pay 
them  through  the  bank;  he  said  he  made  this  arrangement 
with  Dustin,  because,  owing  to  the  uncertainty  in  the  value 
of  money,  he  wished  to  avoid  having  it  pass  through  his 
hands.  The  amount  he  wished  to  deposit,  was  enough  to  pay 
Edwards  and  Latham,  to  each  of  whom  he  was  owing  about 
one  thousand  dollars.  He  admitted  that  there  was  more 
money  deposited  than  he  himself  expected,  or  than  Dustin 
expected  or  agreed ;  not  certain  which  word  was  used,  and 
that  the  money  was  not  deposited  as  soon  as  he  or  Dustin 
expected.  He  said  that  defendants  were  liable  for  two  thou- 
sand dollars  of  the  first  deposit,  and  did  not  know,  but 
thought  he  could  hold  them  liable  for  the  balance,  but  did 
not  think  he  should ;  and,  he  further  said,  the  defendants 
denied  their  liability  for  any  of  it.  In  that  conversation, 
plaintiff  said  nothing  about  agreeing  with  Dustin  that  the 
money  should  be  brought  to  Lincoln  by  express,  at  plaintiff's 
expense,  but  could  not  recollect  what  he  said  about  that. 

On  the  11th  day  of  May,  1861,  J.  M.  Edwards,  a  creditor  by 
note  of  the  plaintiff,  .went  to  plaintiff's  store  to  get  payment, 
and  after  allowing  plaintiff  some  credits,  it  was  agreed  between 
them  that  Edwards  should  have  a  certificate  of  deposit  from 
the  defendants  for  the  balance  of  the  note,  which  was  about 
twelve  hundred  dollars.  The  plaintiff  wanted  his  clerk  to  go 
with  witness  to  defendants'  bank,  to  get  a  certificate  of  deposit 
for  this  balance.  The  clerk  told  plaintiff  it  was  of  no  use  for  him 
to  go,  for  they  would  not  give  him  a  certificate,  or  that  he 
could  not  get  one,  as  they  had  refused  the  day  before,  to  take 
money  on  deposit.  Plaintiff  himself  then -went  with  witness 
to  defendants'  bank,  and  asked  Musick  for  a  certificate  of 
deposit  for  witness,  for  the  balance,  over  twelve  hundred  dol- 
lars. The  plaintiff  asked  Musick  if  he  would  give  witness  a 
certificate  of  deposit  for  one  thousand  dollars  he  had  deposited 
to  their  credit  at  Chicago,  with  Hoffman  &  Gelpcke.  Musick 
replied  that  he  could  not,  and  said  to  plaintiff,  he  ought  not  to 
17 — 4:7th  III. 
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ask  him  to  do  such  a  thing  as  to  take  this  thousand  dollars  in 
Chicago,  and  give  witness  a  certificate  for  it  there  in  Lincoln, 
in  such  precarious  times.  Plaintiff  then  said  that  under  the 
circumstances,  he  did  not  know  that  he  could  blame  Musick 
for  not  taking  the  money  in  Chicago  and  giving  the  desired 
certificate.  Musick,  at  the  same  time  said,  they  had  more  of 
the  same  currency  on  hand  than  they  could  use  without  loss, 
and  also  said,  they  were  bound  to  lose  money  on  the  currency 
anyhow,  on  what  they  then  had  on  hand,  and  that  Dustin  had 
telegraphed  him  from  Chicago,  not  to  take  any  more  currency 
on  deposit.  Musick  inquired  of  plaintiff  who  had  been  his 
banker  theretofore,  until  this  crisis  came  on  until  people 
got  afraid  of  the  money,  to  which  plaintiff  replied  that  he  kept 
his  money  himself,  and  had  been  his  own  banker.  Musick 
said  he  had  refused  to  take  money  from  his  old  customers,  and 
that  plaintiff  had  only  deposited  recently  with  them,  since 
money  was  getting  worthless.  At  this  time,  the  plaintiff  had  a 
certificate  of  defendants,  for  some  money  he  had  previously 
deposited,  and  prevailed  on  Musick  to  take  up  the  old  certifi- 
cate and  give  witness  one  for  the  balance,  over  one  thousand 
dollars,  that  was  coming  to  him  on  plaintiff's  note,  and  Musick 
gave  plaintiff  a  certificate  for  the  remainder  due  on  the  old  cer- 
tificate. Plaintiff  then  wanted  to  give  witness  an  order  on 
defendants  to  draw  this  one  thousand  dollars,  for  the  remain- 
der due  witness  on  plaintiff's  note,  and  he  carried  it  out,  by 
giving  him  this  instrument,  dated  May  11,  1861  :  "I  hereby 
authorize  Dustin  &  Musick  to  use  the  thousand  dollars 
deposited  to  their  credit  by  Mr.  John  T.  Mudd,  as  directed  by 
John  M.  Edwards,  administrator  of  Hiram  Edwards'  estate." 
Witness  says  when  he  read  the  paper,  he  objected  to  taking  it, 
on  the  ground  that,  in  his  opinion,  it  was  not  written  right. 
Hodgen  told  him  that  it  was  written  right,  so  as  to  draw  the 
money,  but  witness  said,  it  was  so  drawn  that  it  would  hold 
neither  Dustin  &  Musick,  nor  the  drawer,  responsible  for  the 
money.     To  this,  Hodgen  replied,  that  it  had  to  be  drawn  in 
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that  way,  so  as  to  authorize  Dustin  &  Musick  to  draw  the 
money  for  witness ;  that  Mudd  &  Updyke  were  his  agents 
to  sell  his  corn,  and  that  they  had  deposited  the  money  with 
Hoffman  &  Gelpcke  in  Chicago,  to  the  credit  of  Dustin  & 
Musick  by  his  direction.  Under  these  circumstances  and  rep- 
resentations, witness  took  the  order,  gave  up  to  Hodgen  his 
note,  and  left  the  store.  On  his  cross-examination  he  said, 
in  the  conversation  he  had  with  plaintiff  before  they  went  to  the 
bank,  Hodgen  told  him  that  he  had  made  an  arrangement  with 
William  Dustin,  while  in  Chicago,  to  place  one  thousand  dol- 
lars to  the  credit  of  Dustin  &  Musick  for  witness,  and  that  he 
was  to  pay  the  expressage  on  it  down  to  Lincoln,  and  said  he 
intended  the  money  for  witness.  He  also  said  that  Musick  did 
not  offer  to  pay  him  the  amount  for  which  Hodgen  had 
requested  a  certificate  of  deposit,  but  he  offered  to  take  the 
order,  and  send  for  the  money  for  witness,  or  would  pay  it  to 
witness  there  at  the  bank,  in  such  currency  as  they  were  using 
right  along,  but  would  not  give  a  certificate  for  it. 

Robert  B.  Latham  details  a  transaction  he  had  with  plain- 
tiff, about  the  middle  of  May,  1861,  when  arrangements  were 
attempted  through  the  bank  of  defendants,  by  which 
Latham  could  be  paid  a  claim  of  one  thousand  dollars  he  had 
on  the  plaintiff.  Plaintiff  had  told  him,  at  that  time,  that  he 
would  leave  the  amount  at  defendants'  bank,  if  it  would  suit 
him.  Being  told  it  would,  the  next  morning  Latham  went 
with  Mr.  Lacy  to  the  bank,  who  went  there  to  receive  the 
amount  of  a  claim  he  held  for  collection  on  Latham,  and  on 
inquiry,  he  found  the  money  was  not  left  there.  They 
then  went  to  plaintiff's  store,  and  Latham  said  to  plaintiff,  he 
did  not  leave  the  money  at  the  bank  for  him.  Plaintiff  said 
no,  but  that  he  had  deposited  it  at  Chicago,  at  Hoffman  & 
Gelpcke's  to  the  credit  of  Dustin  &  Musick,  tor  him.  Latham 
then  told  him  he  did  not  want  the  money  at  Chicago.  Plain- 
tiff then  gave  Lacy  a  check  on  some   person  in  Chicago,  for 
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the  amount  of  Latham's  indebtedness,  and  ten  dollars  in 
money,  and  then  Lacy  left.  Plaintiff  remarked,  he  could  not 
draw  that  money,  that  lie  would  have  to  make  some  arrange- 
ment with  Dustin  &  Musick,  to  get  it,  as  the  money  was 
placed  to  their  credit.  Latham  and  the  plaintiff  then  went  to 
the  bank,  and  plaintiff  got  Dustin  &  Musick  to  give  their  check 
on  Hoffman  &  Gelpcke,to  Latham,  for  the  amount  of  the  order 
plaintiff  had  given  Lacy.  Latham  endorsed  the  check,  and 
plaintiff  took  it  to  Lacy,  to  take  up  his  own  check.  It  came 
back  from  Chicago  protested.  While  the  parties  were  in  the 
bank,  Latham  told  defendants,  if  it  would  accommodate  them, 
he  would  take  the  balance  of  the  thousand  dollars  at  Kidgely's 
bank,  in  Springfield,  if  they  could  send  it  there,  and  Ridge-ly 
would  take  it  and  pay  some  debts  Latham  was  owing.  Defen- 
dants told  him  they  would  send  it  to  Springfield,  but  they 
never  sent  it.  Most  of  Illinois  currency  at  that  time  went 
down.  Three  or  four  days  after  this,  Latham  saw  plaintiff, 
and  in  conversation  remarked  to  him,  Dasiin  &  Mnsick  would 
not  be  responsible  for  the  money,  to  which  he  replied,  they 
were  not  responsible,  and  ought  not  to  be.  The  bank  of 
Hoffman  &  Gelpcke  was  in  good  repute  at  this  time.  Latham 
further  stated,  on  being  re-examined,  that  plaintiff  was  to 
send  the  money  to  Springfield,  if  Ridgely  would  take  it ;  that 
he  had   nothing   to  do  with  defendants. 

In  answer  to  the  question  of  plaintiff,  "  did  plaintiff  agree 
that  he,  personally,  would  send  this  money  to  Springfield?  " 
Latham  answered,  when  he  made  the  remark,  that  he  would 
take  the  money  at  Springfield,  Hodgen  and  Dnstin  talked 
together,  and  it  was  his  best  recollection  that  Dustin  said  he 
would  send  it.  When  asked  by  defendants,  whose  money  it 
was  that  Dustin  talked  about  sending  to  Springfield,  and  for 
whose  accommodation,  Latham  answered  it  was  for  Hodgen's 
accommodation,  and  it  was  his  understanding  that  it  was 
Hodgen's  money. 
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Mr.  Lacy  corroborates  the  principal  part  of  this  testimony,  in 
relation  to  what  transpired  at  defendants'  bank,  the  exchange 
of  drafts,  and  that  the  one  he  finally  received,  came  back  pro- 
tested. 

The  defendants  read  in  evidence  the  answer  of  J.  J.  Mudd, 
to  certain  questions  put  by  the  plaintiff,  among  them  the  ninth 
and  eleventh.  He  says,  in  answer  to  the  ninth,  that  he  saw 
the  plaintiff  in  Chicago,  somewhere  between  the  20th  of  May 
and  the  1st  of  June,  1861,  who  had  with  him  a  letter  of  autho- 
rity, directed  to  the  banking  house  of  Hoffman  &  Gelpcke, 
authorizing  him  to  draw  from  it,  any  money  deposited  with 
them  by  Mudd  &  Updyke,to  the  credit  of  defendants.  It  was 
in  the  handwriting  of  Dustin  &  Musick.  He  does  not  give  the 
exact  words  of  the  letter,  but  it  was  addressed  as  above,  and 
directed  them  to  pay  S.  P.  Hodgen  any  sum  not  exceeding 
the  amount  deposited  by  Mudd  &  Updyke.  He  went  with 
plaintiff  to  the  banking  house,  who  presented  the  order 
to  one  of  the  bankers,  probably  Mr.  Gelpcke,  who  refused  to 
pay  anything  on  it,  giving  as  a  reason,  that  the  defendants 
should  have  stated  some  definite  amount  they  should  pay 
Hodgen,  and  added,  he  would  pay  no  orders  given  in  that 
way  ;  thinks  this  was  not  after  the  1st  of  June,  and  thinks  not 
before  the  20th  of  May. 

The  defendants  then  put  in  evidence  the  following  paper, 
signed  by  plaintiff :  "Lincoln  111.,  June  10th,  1861.  I  have 
this  day  purchased  of  Dustin  &  Musick,  a  draft  on  Hoffman 
&  Gelpcke  for  five  hundred  dollars,  JS"o.  1846,  which  they  are 
not  to  be  responsible  to  me  for." 

The  plaintiff,  in  his  answer  to  a  bill  of  discovery,  filed  by 
defendants,  against  him,  which  they  put  in  evidence,  admitted 
at  the  time  he  got  this  draft,  he  paid  no  consideration  for  it ; 
that  when  he  went  into  their  office  to  get  it,  he  took,  and 
delivered  to  Musick,  a  letter  which  Dustin  &  Musick  had  given 
him,  which  Mudd  spoke  about,  and  told  Musick  he  could  get 
no  money  on  it ;  that  Hoffman  &  Gelpcke  said  they  would 
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not  pay  it  because  it  specified  no  amount,  and  said  to  Musick 
that  Hoffman  &  Gelpcke  said  they  ought  to  have  more  sense 
than  to  send  up  such  a  paper,  to  which  Musick  replied,  that  he 
thought  he  could  get  the  money  on  it.  Plaintiff  then  told 
defendants  that  he  had  made  an  arrangement  with  Hoffman  & 
Gelpcke  that  they  would  pay  him  Pamet  money  on  their 
draft  of  Dustin  &  Musick,  and  that  he  had  made  arrangements 
so  that  he  could  use  some  Pamet  money.  Musick  then  said 
he  would  give  him  a  draft  for  five  hundred  dollars  on  Hoffman 
&  Gelpcke,  if  he,  Hodgen,  would  release  them  from  liability 
on  the  draft.  He  gave  the  release  and  the  draft  was  given  to 
him,  and  it  was  drawn  against  the  money  which  had  been 
deposited  by  Mudd  &  Updpke  to  the  credit  of  the  defendants. 

The  defendants  then  proposed  to  prove  by  Edward  Thorpe, 
cashier  of  the  Bank  of  Bloomington,  that  the  currency  of  this 
State  was  in  a  precarious  condition  through  the  fore  part  of 
May,  1861 ;  that  from  the  first  of  that  month,  it  depreciated 
very  rapidly  until  about  the  seventeenth  of  that  month,  when 
it  collapsed ;  that  before  that  time,  all  banks,  with  few  excep- 
tions, were  greatly  under  par,  and  their  notes  greatly  depreci- 
ated, in  some  days  in  that  month  fifteen  to  twenty  per  cent., 
but  the  court  refused  to  admit  the  testimony,  and  the  defen- 
dants excepted. 

The  defendants  then  put  in  evidence  the  plaintiff 's  pass  book 
with  their  banking  house,  by  which  it  appeared  that  the 
account  opened  with  plaintiff,  on  the  27th  of  April,  1861,  by  a 
credit  of  cash,  one  hundred  and  eighty-three  dollars  and  forty- 
four  cents,  and  under  date  of  May  16th,  is  this  credit  to  plain- 
tiff: "  By  Mudd  &  Updyke,  at  Hoffman  &  Gelpcke,Chicago, 
13th  May,  1,000.'  Another  small  credit  under  21st  May,  of 
$2.25  cents  appears,  the  whole  footing  up  as  credit,  seventeen 
hundred  and  six  dollars  and  sixty-nine  cents.  This  amount 
was  settled  June  1,  1861,  and  the  checks  surrendered,  there 
being  a  balance  due  plaintiff  of  one  dollar  and  eleven 
cents.     On  that  day,  anew  account  was  opened,  the  first  item 
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of  which,  to  plaintiff's  credit,  is  this  one  dollar  and 
eleven  cents,  with  other  items  of  cash,  etc.,  amounting,  in 
all,  to  eighty-two  dollars  and  eleven  cents  to  plaintiff 's  credit, 
and  he  is  charged  with  cash  paid  him,  seventy-live  dollars, 
leaving  a  halance  of  seven  dollars  and  eleven  cents,  which 
defendants  pleaded  they  tendered  to  plaintiff  before  suit,  and 
had  the  money  in  court,  etc. 

Now,  as  to  the  first  point  made  by  appellants,  that  the  ver- 
dict is  against  the  law  and  the  evidence  ;  the  theory  of  appel- 
lee is,  that  defendants,  by  assenting  to  his  proposition  to 
deposit  corn  money  with  Hoffman  &  G-elpcke,  at  Chicago,  to 
their  credit,  they  became  ipso  facto  guarantors,  and  were 
bound  to  make  the  amount  deposited  good  to  the  plaintiff. 
All  the  instructions  given  in  their  behalf  are  based,  more  or 
less,  on  this  theory,  and  discussing  the  theory  disposes  of  the 
instructions. 

By  this  theory,  there  is  no  limit  as  to  amount  of  deposit, 
or  time  when  it  should  be  made,  and  the  inquiry  naturally 
arises,  what  motives  prompted  the  parties  to  make  such  an 
agreement  ? 

It  may  be  said,  the  defendants  being  bankers  in  a  country 
town,  could  not  well  be  averse  to  have  money  to  their  credit 
in  a  large  commercial  city,  for  the  use  of  which  they  paid  no 
interest,  and  the  possession  of  which  extended  their  influence, 
and  made,  for  them,  profits.  It  is  well  known  a  banker's 
ability  is  measured,  in  no  small  degree,  by  actual  deposits  of 
money  in  his  bank,  or  at  points  on  which  bills  of  exchange  or 
drafts  are  frequently  desired,  for  drawing  which  he  receives  a 
premium. 

The  motives  of  a  depositor  are  various,  depending  on  the 
circumstances  of  his  particular  business.  In  this  case  we  are 
at  no  loss  for  the  motive  of  the  plaintiff,  as  he  declared  it  him- 
self. He  was  owing  two  parties,  Edwards  and  Latham,  each 
about  one  thousand  dollars,  more  or  less;  the  circulating 
medium  with  which  debts   were  paid   at  the  time  of  these 
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occurrences,  was  in  a  very  shaky  and  doubtful  condition,  and  he 
did  not  wish  the  money  by  which  these  creditors  should  be 
paid,  to  pass  through  his  hands  lest  they  might  come  back  on 
him.  It  was  a  good  stroke  of  policy,  if  he  could  get  the  pay- 
ments made  through  bank  checks  or  drafts,  which,  if  paid  in 
depreciated  currency,  and  accepted  by  the  drawees,  would 
exonorate  the  debtor.  He  was  a  merchant,  and,  we  should 
judge,  quite  an  extensive  dealer  in  one  of  the  great  staples  of 
the  country,  and  knew  quite  as  well  as  the  defendants,  or  as 
Mr.  Cashier  Thorpe,  the  miserable  condition  of  the  currency, 
and  he  knew  that  his  corn,  sold  for  him  by  Mudd  &  Updyke, 
had  got  into  that  shape.  It  would  be  a  good  thing,  if  he 
could  so  arrange  it,  that  the  proceeds  of  his  corn,  or  any  part 
of  them,  could  be  made  available  to  him  without  much  loss, 
and,  as  the  defendants  believed  they  could  use  one  thousand 
dollars  of  it  if  deposited  to  their  credit  by  the  first  of  May, 
they  were  willing  to  be  the  medium  by  which  some  profit 
could  be  made  to  themselves,  and  the  plaintiff,  their  townsman, 
be,  at  the  same  time,  accommodated.  Accordingly,  the 
defendants  assented  to  plaintiff's  proposition,  made  on  the  first 
day  of  May,  1861,  that  he  might  deposit  "  corn  money,"  not 
all  the  money  he  might  thereafter  receive  for  corn  to  be  sold, 
but  money  on  hand,  with  Mudd  &  Updyke,  for  corn  sold  in 
April  preceding,  with  Hoffman  &  Gelpcke,  then  bankers  in 
good  standing  at  Chicago,  to  their  credit.  It  was  well  under- 
stood the  corn  had  been  sold  in  April,  and'  the  proceeds,  one 
thousand  dollars,  were,  on  the  first  day  of  May,  in  the  hands 
of  Mudd  &  Updyke,  which  they  should  and  would  have  depos- 
ited on  that  day  or  the  next.  That  they  would  do  so  was 
equally  the  expectation  of  both  these  parties.  It  was  not 
deposited  until  the  eighth,  after  the  lapses  ql  seven  days,  when 
the  miserable  currency  system  of  the  country  was  tottering  to 
its  base,  and  all  sagacious  men  foresaw  its  sure  and  speedy 
overthrow.  Appellee  insists  there  was  no  time  specified 
within  which,  or  at  which,  the  deposits  should  be  made,  ar-d 
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if  they  were  made  at  any  time  after  the  assent  of  defendants 
had  been  given,  they  became  the  guarantors  of  the  funds. 

Let  us  consider  this  one  moment.  In  the  first  place,  is  the 
position  reasonable  ?  Bearing  in  mind  the  circumstances,  the 
condition  of  the  currency  at  the  time,  we  cannot  believe  sane 
men,  shrewd  business  men  as  these  parties  seem  to  be,  would 
come  to  any  such  agreement — the  plaintiff,  for  its  want  of  jus- 
tice apparent  on  its  face,  the  defendants,  because  they  could 
see  in  it  nothing  but  great  loss  and  injury  to  themselves.  On 
the  day  their  assent  was  given,  they  were  in  a  condition  to  use 
one  thousand  dollars  without  loss,  but  nan  constat  they  were, 
or  could  be,  on  the  eighth.  They  are  supposed  to  know  their 
own  business,  what  they  could  advantageously  do,  and  what 
they  could  not  so  do,  and  in  the  absence  of  proof  of  any 
assent  to  this  deposit  of  the  eighth  of  May,  or  any  use  of  it 
by  the  defendants,  they  cannot  be  bound  by  it,  as  it  was  not 
made  in  a  reasonable  time,  and  such  appears  to  have  been,  at 
one  time,  the  opinion  of  the  plaintiff  himself,  if  we  are  to 
believe  the  testimony  of  Edwards,  when  testifying  in  regard 
to  the  settlement  of  the  claim  he  held  against  the  plaintiff,  and 
what  transpired  at  the  bank  on  the  eleventh  of  May.  Then, 
but  one  thousand  dollars  had  been  deposited,  which  Musick 
refused  to  acknowledge  as  money  with  which  his  banking 
house  was  chargeable,  by  refusing  to  give  a  certificate  of 
deposit  as  of  money  deposited  with  him.  Why  did  the 
plaintiff,  on  this  occasion,  at  that  time  say  he  could  not, 
under  the  circumstances,  blame  Musick  for  not  taking  the 
money  at  Chicago?  He,  a  shrewd  business  man  himself, 
who  had  admitted  the  money  was  not  deposited  so  soon  as 
agreed  or  expected,  knew  and  felt  a  conviction  that  to 
subject  the  defendants  to  the  depreciation  between  the  first 
and  eighth,  was  neither  honest  nor  just.  His  own  honest 
instincts  told  him  this,  and  the  same  conviction  induced  him 
to  say  to  Latham,  about  the  middle  of  May,  that  "  defend- 
ants were  not  responsible  for  the  money,  and  ought  not  to  l^.  " 
18 — 47th  III. 
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But  it  is  further  said,  this  assent  of  defendants  that 
deposits  might  be  made  to  their  credit,  was  no  contract  for 
a  valuable  consideration,  but  a  mere  permission,  revocable 
at  any  time,  and  that  the  transaction  of  the  eleventh  of 
May,  to  which  Edwards  was  a  party,  was  sufficient  notice  to  the 
plaintiff  that  it  was  withdrawn,  and  that  the  paper  the 
plaintiff  then  executed  is  a  distinct  acknowledgement  that 
the  deposits  were,  all  the  time,  under  his  control. 

To  say  there  was  no  consideration  for  the  agreement,  is 
saying  too  much,  for  if  the  deposit  had  been  made  in  a 
reasonable  time  thereafter,  and  of  the  amount  specified,  the 
benefits  or  profits  which  might  have  accrued  to  the  defen- 
dants, would  be  a  sufficient  consideration ;  but  waiving  that 
question,  as  it  is  unimportant,  what  do  the  declarations  of 
the  plaintiff,  culminated  by  the  writing  of  that  date,  signify  ? 
Can  the  mind  of  any  reasonable  man  come  to  any  other 
conclusion  than  this,  that  at  that  date,  May  1 1th,  when  one 
thousand  dollars  only  had  been  deposited,  the  money 
was  under  plaintiff's  control?  Why  authorize  defendants 
to  use  it  under  the  direction  of  Edwards,  if  it  was  money 
for  which  defendants  were  then  responsible  ?  There  can  be 
no  other  satisfactory  answer  given  to  this  than,  taken  in 
connection  with  the  declaration  of  his  belief,  expressed  to 
Edwards  at  that  time,  that  it  was  money  wholly  within 
plaintiff's  own  control.  If  it  was  defendants'  money,  no 
authority  was  necessary  from  plaintiff,  and  the  writing 
would  be  impertinent. 

There  is  no  proof  in  the  record,  that  the  defendants  ever 
used  this  deposit,  or  acknowledged  responsibility  for  it  in  any 
way,  except  it  be  found  in  the  fact,  that  they  were  informed 
in  due  course  of  mail,  by  Hoffman  &  Gelpcke,  such  a  deposit 
was  made  to  their  credit  on  the  eighth  of  May,  and  they  did 
not  repudiate  or  disclaim  it. 

Let  us  examine  this  proposition.  The  defendants  had 
agreed,  on  the  first  day  of  May,  that  plaintiff  might  deposit 
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"corn  money"  to  their  credit  with  Hoffman  &  Gelpcke, 
bankers,  at  Chicago.  What  was  the  import  of  this  agree- 
ment? Why,  that  if  the  money  was  deposited  on  that  day 
or  the  next,  or  in  a  reasonable  time  thereafter,  they  would 
account  to  plaintiff  for  it.  In  the  then  state  of  the  currency 
in  which  deposits  were  usually  made,  a  few  days  was  of  vast 
importance,  and  it  was  competent  for  the  defendants  to  deny 
a  liability  created  by  a  deposit  on  the  eighth.  Did  they  not 
deny  it  ?  What  does  the  testimony  of  Edwards  amount  to, 
when  he  details  the  transaction  of  the  eleventh  of  May,  and 
the  execution  of  the  paper  by  plaintiff,  of  that  date,  if  it  does 
not  show  most  clearly  a  denial  on  the  part  of  the  defendants 
of  all  responsibility,  an  acquiescence  therein  by  the  plaintiff, 
and  his  assumption  of  control  over  the  deposit,  by  the  writing 
he  executed  ?  If,  after  this,  the  agent  of  plaintiff  at  Chicago, 
without  any  orders  from  him,  made  a  deposit  of  fifteen  hun- 
dred dollars  to  the  credit  of  defendants,  could  they  be  bound 
by  it,  or  by  the  last  deposit  made  by  telegram  from  the  plain- 
tiff, on  the  sixteenth  of  May,  the  day  before  the  total  crash  1 
Was  it  the  agreement  that  defendants  should  be  guarantors 
for  all  the  corn  money  Mudd  &  Updyke  might  deposit  in 
this  depreciated  currency,  under  the  pretext  it  was  corn  money, 
when  in  fact  it  was  currency  on  their  hands  they  did  not  know 
what  better  to  do  with,  than  to  make  defendants  responsible 
for  it.  The  transaction  of  eleventh  of  May,  was  sufficient 
notice  to  plaintiff,  that  such  assent  as  defendants  had  given, 
was  no  longer  in  force,  and  he  should  have  governed  himself 
accordingly ;  but  instead  of  instructing  his  agent  not  to  make 
any  further  deposits,  they  do,  without  authority,  deposit  fifteen 
hundred  dollars  they  choose  to  call  "  corii  money,"  and  after- 
wards, on  a  telegram  from  plaintiff  five  days  after  this  transac- 
tion of  the  eleventh,  deposit  one  thousand  dollars  additional, 
making  in  all,  thirty-five  hundred  dollars,  a  very  convenient 
plan  by  which  to  turn  bad  money  into  good,  if  it  shall 
succeed. 
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But  were  the  defendants  bound,  after  the  eleventh  of  May, 
to  give  any  notice  to  Hoffman  &  Gelpcke?  Why  give  notice 
to  them?  They  had  nothing  quoad  hoc  to  do  with  those 
hankers.  They  were  selected  by  the  plaintiff,  and  their  agents, 
Mudcl  &  Updyke,  instructed  accordingly.  All  the  represen- 
tations the  defendants  could  make  to  these  bankers,  all  their 
protests,  however  firm  they  might  have  been,  could  not  have 
prevented  them  from  receiving  money  from  Mudd  &  Updyke 
to  the  credit  of  the  defendants,  if  the  depositors  insisted  it 
should  be  so  entered  on  their  books.  If,  however,  it  could  be 
shown  the  defendants  ever  recognized  the  deposits  as  their 
money,  by  using  them  or  appropriating  them  in  any  way,  the 
case  would  be  different.  The  testimony  shows  no  such  case, 
but  it  does  show  most  distinctly,  that  the  plaintiff  controlled 
the  first  deposit,  and  that  made  on  the  thirteenth  of  May,  for 
on  his  bank  book,  kept  with  defendants'  banking  house  against 
the  credit  of  one  thousand  dollars,  on  the  sixteenth  of  May, 
deposited  on  the  thirteenth,  there  is  found  an  application  of 
the  amount  on  the  debit  side  of  this  book,  under  the  date, 
"May  16 — Lacy,  ten  dollars;  It.  B.  Latham,  three  hundred 
and  thirty-eight  dollars,  eighty-eight  cents ;  do.  do.,  six  hun- 
dred and  fifty-one  dollars,  ten  cents ;"  all  which  is  explained 
by  Latham  and  Lacy,  and  show  the  deposit  of  the  thirteenth 
was  appropriated  by  plaintiff.  The  weight  of  the  testimony, 
about  money  being  sent  to  Ridgely,  at  Springfield,  being  the 
amount  of  the  draft  for  $651.10,  is  not  that  defendants  had  to 
send  it,  but  plaintiff,  as  Latham  states  distinctly  he  had 
nothing  to  do  with  defendants — that  the  money  was  to  come 
from  plaintiff.  There  is  not  one  iota  of  testimony  jn  the 
record,  that  the  defendants  have  availed  of  any  of  these 
deposits,  and  the  question  is,  on  whom  the  loss  should  fall,  the 
Chicago  bankers  being  insolvent. 

From  what  we  have  already  said,  the  question  is  easily 
answered.  The  evidence  shows  no  responsibility  on  the 
defendants.     Their  assent  was  predicated  on  the  fact  that  the 
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money  was  ready  to  be  deposited  on  the  first  day  of  May,  or 
in  a  day  or  two  after,  and  would  be  so  deposited.  It  was  for 
the  accommodation  of  the  plaintiff,  as  well  as  for  expected 
benefit  to  the  defendants.  The  subsequent  conduct  of  the 
plaintiff  in  reference  to  the  first  deposit,  and  the  statement  of 
defendants  in  relation  to  it,  and  acquiescence  by  the  plaintiff, 
and  his  written  authority  of  the  eleventh  of  May,  all  conspire 
to  relieve  the  defendants  from  all  liability.  He  then  thought 
the  money  was  his  own,  and  so  treated  it.  And  upon  what 
other  hypothesis  can  Ave  account  for  the  conduct  of  plaintiff, 
when  on  the  tenth  of  Jane  following,  he  purchased  a  draft  of 
defendants  on  Hoffman  &  Gelpcke,  for  five  hundred  dollars, 
"No.  18±6,  for  which  they  were  not  to  be  responsible  to  plain- 
tiff, except  that  he  knew  the  defendants  were  drawing  upon 
his  own  funds?  There  is  no  other  way  to  account  for  it,  and 
the  plaintiff  admitted  it  in  his  answer  to  the  defendants'  bill 
of  discovery. 

Suppose  one  of  us  should,  for  personal  accommodation, 
request  the  clerk  of  this  court,  to  draw  quarterly  the  amount 
of  his  salary,  and  deposit  it,  to  his  own  credit  in  bank,  and 
the  bank  should  fail,  would  it  not  be  monstrous  to  charge  the 
clerk  with  the  loss  ?  It  is  true,  he  obtained  credit  to  the 
extent  of  the  deposit — he  had  the  use  of  it ;  but  can  it  with 
justice  be  said  he  guaranteed  the  future  solvency  of  the  bank, 
and  ought  to  be  liable  on  its  failure?  We  can  see  no  difference 
in  principle  in  the  two  cases. 

We  do  not  think  the  testimony  of  the  cashier,  Thorpe,  was 
very  material.  He  was  asked  to  state  facts,  the  existence  of 
which  had  become  a  part  of  the  history  of  the  State,  of  which 
the  court  and  jury  might  judicially  take  notice.  If  it  was 
necessary  to  prove  the  precise  day  on  which  a  rapid  deprecia- 
tion took  place,  it  was  competent,  as  showing  the  animus  of 
the  transaction. 

It  was  sufficiently  apparent  that  the  suit  was  brought  after 
the  demand  by  Coddington. 
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We  have  no  time  to  discuss  the  instructions  severally,  which 
were  given  for  the  plaintiff.  Some  of  them  are  opposed  to 
the  views  we  have  presented,  and  on  another  trial,  it  will  not 
be  difficult  to  prepare  instructions  in  conformity  to  this 
opinion. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


William  Oetgen 

v. 

John  W.  Ross  et  al. 

1.  Ejectment — a  parti/  entering  under  a  defendant  takes  only  his  rights.  A 
party  who  enters  under  a  defendant  in  ejectment,  after  suit  commenced,  takes, 
subject  to  whatever  judgment  may  be  rendered  therein,  and  if  evicted,  cannot 
complain  that  he  was  not  made  a  party  to  such  suit. 

2.  Same — when  a  landlord  cannot  be  said  to  hold  under  his  tenant.  Where  a 
landlord  resumes  possession  of  the  demised  premises,  after  a  suit  in  eject- 
ment has  been  brought  against  his  tenant,  and  after  the  lease  of  the  ten- 
ant has  expired,  he  cannot  be  said  to  hold  under  his  tenant.  In  such  cases,  sec- 
tions 29  and  31  of  the  ejectment  act  have  no  application,  neither  the  title  nor 
the  possession  of  the  landlord  having  accrued  after  suit  brought. 

3.  Same — a  tenant  sued  in  ejectment  must  notify  hislandlord — effect  of  such  notice. 
The  statute  requires  a  tenant,  under  a  penalty,  when  sued  in  ejectment,  to  give 
immediate  notice  thereof  to  his  landlord,  who  can  appear  and  defend  in  the  name 
of  his  tenant,  or  may  be  made  a  co-defendant  in  the  suit. 

4.  Same — wlien  landlord  concluded  by  judgment  against  tenant.  And  when  a 
landlord  has  received  notice  of  the  pendency  of  a  suit  in  ejectment  against 
his  tenant,  and  has  had  an  opportunity  to  defend,  he  will  be  concluded  by  a  judg- 
ment for  the  plaintiff,  and  liable  to  eviction,  if  the  premises  have  been  surren- 
dered to  him,  notwithstanding  the  judgment  may  have  been  only  against  the  ten- 
ant, in  name. 
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5.  Same — w/ien  landlord  has  received  no  notice  of  the  suit,  not  concluded  by  a  judg- 
ment against  the  tenant.  Where  a  landlord  receives  no  notice  of  the  pendency 
of  a  suit  in  ejectment  against  his  tenant,  and  is  chargeable  with  no  fault  or 
laches,  he  cannot  be  evicted,  possession  having  been  surrendered  to  him  pending 
the  suit,  by  a  writ  of  possession  issued  on  the  judgment  against  the  tenant. 

6.  Same — rights  of  the  landlord  in  such  case — entitled  to  a  trial  upon  the  merits. 
And  in  such  case  the  court  should,  on  motion  of  the  landlord,  stay  the  writ  as 
against  him,  until  he  can  be  made  a  party  to  the  existing  suit,  and  a  trial  be  had 
upon  the  merits,  the  plaintiff  not  being  required  to  bring  a  new  suit. 

7.  Same — when  landlord  will  not  be  deemed  guilty  of  laches  in  asserting  his  rights, 
after  judgment  against  tenant.  In  determining  the  question  of  laches  on  the  part  of 
the  landlord,  in  failing  to  make  application  to  set  aside  a  judgment  by  default  in 
ejectment,  taken  against  his  tenant,  at  the  earliest  day  possible,  after  learning 
of  such  judgment,  the  fact,  that  up  to  the  time  of  making  such  motion,  no  writ  of 
possession  had  been  issued,  should  be  taken  into  account. 

8.  Same — of  the  writ  of  possession — special  order  required  for — when.  Where 
a  plaintiff  in  ejectment  fails  to  take  out  his  writ  of  possession  for  a  year  after 
judgment,  it  is  doubtful  if  he  is  entitled  to  it,  without  a  special  order. 

9.  Same — equitable  jurisdiction  of  court  over  writ  of  possession.  In  the  action 
of  ejectment,  the  court  that  renders  the  judgment  exercises  a  species  of  equita- 
ble jurisdiction  over  the  writ  of  possession,  recalling  it,  if  justice  requires,  and 
sometimes,  after  execution,  awarding  a  writ  of  restitution. 


Appeal  from  the  Circuit  Court  of  Cass  county ;  the  Hon. 
James  Harriott,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  H.  B.  McClure  and  Mr.  Gk  Pollard,  for  the  appel- 
lant. 

Mr.  M.  McConnel,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

At  the  March  term,  1860,  of  the  Circuit  Court  of  Cass 
county,  John  W.  Eoss  and  Sarah  A.  Ross  recovered  a  judg- 
ment by  default,  against  Louis  Zimmer,  in  an  action  of  eject- 
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ment.  At  the  March  term,  1861,  Oetgen  appeared  as  the  land- 
lord of  Zimmer,  and,  on  his  application,  the  judgment  by  default 
was  set  aside,  and  a  plea  was  filed  in  his  name  and  that  of  Zim- 
mer. At  the  September  term,  1864,  the  cause  was  again  tried, 
and  a  judgment  rendered  for  the  plaintiffs.  The  defendants 
brought  the  record  to  this  court,  and  cross-errors  having  been 
assigned,  by  consent,  it  was  held  that  the  judgment  by  default 
had  been  improperly  set  aside,  and  the  order  setting  it  aside 
was  reversed.  Oetgen  v.  jRoss,  36  111.  335.  The  judgment  on 
the  trial  was  also  reversed,  the  case  not  having  been  properly 
before  the  court ;  but  before  the  decision  of  this  court  was 
announced,  this  judgment  of  the  September  term,  1864,  was 
vacated  under  the  statute,  by  payment  of  costs.  That  judgment 
thus  ceased  to  exist,  independently  of  the  action  of  this  court. 
The  cause  having  been  remanded  from  this  to  the  circuit  court, 
was  re-docketed  against  Oetgen,  as  landlord,  and  Zimmer,  as 
tenant,  and  a  motion  was  made  for  a  writ  of  possession  on  the 
judgment  by  default.  Oetgen  resisted  the  motion,  but  it  was 
allowed,  and  he  prayed  an  appeal,  which  was  granted. 

There  could  be  no  objection  to  a  writ  of  possession  against 
Zimmer,  but  he  has  not  been  in  possession  since  1860,  and 
the  actual  question  argued  by  counsel  is,  the  right  to  evict 
Oetgen  upon  the  judgment  by  default  obtained  against  his 
tenant,  Zimmer,  at  the  March  term,  1860.  It  appears  Zim- 
mer gave  Oetgen  no  notice  of  the  pendency  of  the  ejectment, 
and  no  writ  of  possession  has  ever  been  issued  on  the  judg- 
ment. 

A  person  entering  under  a  defendant  in  ejectment,  after  the 
commencement  of  the  suit,  must  of  course  be  considered  as 
taking  and  holding  the  possession,  subject  to  the  judgment 
to  be  rendered  in  the  suit,  though  not  made  a  party  to  it.  In 
no  other  way  could  the  action  of  ejectment,  or  any  possessory 
action  be  made  effective.  The  person  thus  entering  can 
not  complain  that  he  is  evicted  without  being  brought  into 
court,  because,  in  entering  under  the  defendant,  he  takes  only 
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his  rights,  and  can  defend  in  his  name.  But  a  landlord  who 
resumes  possession  of  the  demised  premises,  after  the  com- 
mencement of  an  ejectment  against  his  tenant,  the  term  hav- 
ing expired,  can  not  be  said  to  hold  under  his  own  tenant.  Sec- 
tions 29  and  31,  of  our  ejectment  act,  make  the  judgment  con- 
clusive only  as  against  persons  claiming  under  either  party  by 
title  accruing  after  the  commencement  of  the  suit.  This  lan- 
guage cannot  apply  to  a  landlord  taking  possession  after  the 
lease  of  his  tenant  has  expired.  Neither  his  title  nor  posses- 
sion has  accrued  since  the  commencement  of  the  suit. 

What  then  should  be  the  rule  in  regard  to  landlords  ?  The 
statute  requires  a  tenant  sued  in  ejectment  to  give  immediate 
notice  to  his  landlord,  under  a  penalty  for  not  doing  so.  On 
the  receipt  of  such  notice,  the  landlord  can  appear  and  defend 
in  the  name  of  the  tenant,  or  can  have  himself  made  a 
co-defendant.  Where  a  landlord  has  been  thus  notified  by 
his  tenant,  or  otherwise,  of  the  pendency  of  the  suit,  and  has 
an  opportunity  to  defend,  he  must  be  held  to  be  concluded 
by  a  judgment  for  the  plaintiff,  and  liable  to  be  evicted  if 
the  tenant  has  surrendered  the  possession  to  him,  though  the 
judgment  may  have  been  only  against  the  tenant,  in  name. 
But  this  liability  to  eviction  under  such  a  judgment,  pro- 
ceeds, not  from  the  idea  that  the  landlord  is  in  possession  by 
a  right  derived  from  his  own  tenant,  but  from  the  fact  that  the 
action  of  ejectment  must  be  brought  against  the  person  in 
actual  possession,  and  when  brought  against  a  tenant,  and  the 
landlord  is  duly  notified,  he  is  to  be  regarded  as  really  in 
court,  with  full  power  to  control  the  defence  so  far  as  may  be 
necessary  for  his  own  interests,  or  to  have  himself  made  a 
party  defendant  on  the  record. 

But  if  the  tenant  fails  to  give  his  landlord  notice  of  the 
pending  suit,  and  suffers  a  judgment  to  be  recovered  against 
himself,  can  the  landlord,  to  whom  the  tenant  has  re-deliv- 
ered the  possession  pending  the  suit,  and  who  has  had  no 
knowledge  of  such  suit,  or  opportunity  of  asserting  his  rights, 
19— 47th  III. 
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be  evicted  by  a  writ  of  possession  issued  on  the  judgment 
against  the  tenant  ?  This  would  violate  that  most  familiar 
principle  of  law  and  justice  which  forbids  the  rights  of  any 
person  to  be  taken  away  without  a  hearing.  If  it  should  be 
made  clearly  to  appear,  as  it  does  in  the  case  before  us,  that 
the  landlord  had  no  notice  of  the  suit,  and  if  chargeable 
with  no  fault  or  laches,  the  court,  on  motion,  would  stay  the 
writ  of  possession  as  against  him.  This,  however,  should  be 
done  without  impairing  the  rights  of  the  plaintiff  by  compel- 
ling him  to  bring  a  new  suit.  A  bar,  under  the  statute  of  limi- 
tations, might  prevent  his  recovery  in  a  new  suit,  but  not  be 
available  as  a  defense  in  the  suit  already  instituted.  The  writ 
of  possession  should,  therefore,  be  stayed,  on  the  motion  of  the 
landlord,  only  until  he  can  be  made  a  party  to  the  record  in 
the  existing  suit,  and  a  trial  be  had  upon  the  merits.  The 
parties  will  thus  occupy  the  same  position  they  would  have 
held,  if  the  landlord  had  received  notice  of  the  suit  before 
judgment  passed  against  the  tenant.  He  will  have  an  oppor- 
tunity to  be  heard  before  losing  his  property,  and  the  plaintiff 
will  have  the  benefit  of  his  suit  against  the  tenant  in  the  deter- 
mination of  any  questions  that  may  arise  under  the  statute  of 
limitations. 

In  the  case  before  us,  the  judgment  upon  which  it  is  sought 
to  evict  the  landlord  was  rendered  against  the  tenant,  without 
notice  to  the  landlord,  or  knowledge  on  his  part  of  the  pen- 
dency of  the  suit.  This  is  clearly  shown,  and  not  controverted. 
Under  the  rules  above  stated,  he  should  not  be  evicted  upon 
this  judgment.  It  is  urged  that  he  was  guilty  of  laches,  in 
not  moving,  at  an  earlier  day  to  set  aside  the  judgment  by 
default  after  he  had  knowledge  of  it.  But  he  made  this 
motion  at  the  March  term,  1861,  and  it  appears  no  writ  of 
possession  had  been  issued  up  to  that  time.  The  knowledge 
of  the  judgment  came  to  him  first  in  the  fall  of  1860,  it  does 
not  appear  at  what  precise  time,  but  if  after  the  fall  term,  the 
application  was  made  at  the  earliest  day  possible.     But,  even 
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if  he  was  informed  of  the  judgment  before  the  fall  term,  the 
fact  that  the  plaintiffs  were  not  enforcing  it  should  be  taken 
into  the  account  in  determining  the  question  of  laches.  Where 
a  plaintiff  in  ejectment  fails  to  take  out  his  writ  of  possession 
for  a  year  after  judgment,  it  is  doubtful  if  he  is  entitled  to  it 
without  a  special  order.  In  view  of  all  the  circumstances  of 
this  case,  we  do  not  think  the  landlord  has  lost  his  right  to 
insist  on  a  hearing  before  the  writ  of  possession  issues 
against  him.  The  judgment  against  Zimmer  must,  of  course, 
stand,  but  before  the  court  allows  the  present  motion  for  a 
writ  of  possession  against  both  Zimmer  and  Oetgen,  it  should 
direct  a  trial  between  the  plaintiffs  and  O  etgen,  who  is  already 
a  party  to  the  record.  It  is  to  be  remarked  that,  in  the  action 
of  ejectment,  the  court  that  renders  the  judgment  exercises  a 
species  of  equitable  jurisdiction  over  the  writ  of  possession, 
recalling  it  if  justice  requires,  and  sometimes,  after  it  has  been 
executed,  awarding  a  writ  of  restitution.  Coleman  v.  Hender- 
son, 2  Scam.,  251 ;  Ex  parte  Reynolds,  1  Caine's  Rep.  500 ; 
Jackson  v.  Hashrouc,  5  J.  R.  366 ;  Doe  ex  dem.  Troughton  v. 
Boe,4:  Burr.,  1996. 

It  would  probably  have  been  the  better  practice,  when  this 
case  was  formerly  before  us,  to  have  passed  on  the  errors 
assigned  by  the  appellant,  instead  of  resting  our  decision 
solely  on  the  cross  error  assigned,  and  reversing  the  second 
judgment  because  the  parties  were  not  really  before  the  court. 
But  it  has  been  of  no  practical  consequence  in  this  suit,  inas- 
much as  the  second  judgment  was  set  aside,  under  the  statute, 
in  the  circuit  court,  by  payment  of  costs. 

Judgment  reversed. 
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John  Williams 

v. 

Abner  W.  Forbes. 

1.  Purchaser — of  land — of  the  right  of  possession  under  contract  of  conveyance. 
A  purchaser  of  real  estate,  who  does  not  receive  a  deed,  but  simply  a  contract 
for  conveyance  at  a  future  day,  is  not  entitled  to  the  possession  of  the  lands 
thus  purchased. 

2.  As  a  general  rule,  the  owner  of  the  fee  is  entitled  to  the  possession,  as 
against  all  persons  not  in  under  some  valid  agreement  from  him.  And  not  only 
so,  but  where  vacant  and  unoccupied,  the  fee  draws  to  it,  in  contemplation  of 
law,  the  possession.  The  mere  fact,  that  a  person  enters  into  a  contract  for  the 
purchase  of  land,  does  not  entitle  him  to  enter  upon  and  hold  it. 

3.  The  purchaser  may  acquire  that  right  by  the  terms  of  the  agreement  or 
otherwise  ;  but  in  the  absence  of  some  agreement  to  enter,  his  possession  in  such 
case  would  be  unauthorized,  and  the  vendor  might  recover  possession  in  an 
action  of  ejectment. 

4.  Rescission  op  contracts — of  the  election  of  remedies — their  effect.  "Where 
a  vendor  of  land  reserves  in  his  contract  the  right  to  rescind  the  same,  at  hi? 
own  option,  upon  a  failure  of  his  vendee  to  pay  the  notes  given  for  the  purchase 
price,  at  maturity,  and  elects  to  sue  upon  the  notes  to  recover  the  purchase 
money,  while  such  action  might  bar  an  action  of  ejectment  subsequently  brought 
against  his  vendee,  the  bringing  of  such  action  of  ejectment  cannot  operate  to 
bar  the  action  of  assumpsit  previously  instituted  to  recover  the  purchase  money. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  John  M.  Scott,  Judge,  presiding, 

The  facts  fully  appear  in  the  opinion. 

Messrs.  Tipton  &  Benjamin,  for  the  appellant. 

Messrs.  Spencek  &  Ewino,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 
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This  was  an  action  of  assumpsit,  commenced  by  attachment, 
by  John  Williams,  to  recover  the  amount  of  two  notes,  and 
for  the  interest  due  on  eighteen  others,  against  Abner  W. 
Forbes.  There  were  two  special  counts  on  the  notes,  and 
counts  for  interest  on  other  notes  to  fall  due,  and  the  usual 
common  counts.  Appellee  filed  a  plea,  in  which  he  avers 
that  the  sole  consideration  of  the  notes  was  the  sale  of  two 
several  tracts  of  land,  which  were  to  be  paid  for  by  instal- 
ments, and  that  these  and  other  notes  were  given  to  appellant 
therefor ;  that  he  executed  two  bonds  for  the  conveyance  of 
these  lands,  upon  the  payment  of  the  notes  at  maturity,  and 
that  it  was  provided  in  these  bonds,  that  appellant  should  have 
the  right  to  declare  the  contract  forfeited,  in  the  event  that 
appellee  failed  to  make  punctual  and  prompt  payment  of  the 
several  instalments  as  they  fell  due ;  that  all  of  the  notes 
sued  on  were  given  under  the  different  agreements  for 
the  sale  of  the  lands. 

The  plea  further  avers,  that  the  other  counts  in  the  declara- 
tion are  for  interest  on  the  other  and  remaining  notes  given 
for  the  land,  and  under  these  contracts.  That  after  the  com- 
mencement of  this  suit,  appellant  brought  an  ejectment 
suit  against  appellee,  to  recover  the  possession  of  the  lands 
for  which  the  notes  were  given,  and  that  appellant  thereby 
elected  to  declare,  and  had  thus  declared,  the  contract  for- 
feited, and  at  an  end,  and  had  released  and  discharged  him 
from  paying  the  same. 

Appellant  entered  a  nolle  prosequi  to  all  of  the  counts  in 
his  declaration,  except  the  first,  second  and  common  counts, 
and  filed  a  demurrer  to  the  plea.  The  court  overruled  the 
demurrer,  and  appellant  abiding  by  his  demurrer,  the  court 
rendered  a  judgment  in  favor  of  appellee  and  in  bar  of  the 
action ;  to  reverse  which,  this  appeal  is  prosecuted  and  the 
record  is  brought  to  this  court. 

The  question  presented  is,  whether  the  averments  in  this 
plea  present  a  substantial   defense.      Did   the    bringing  the 
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ejectment  suit  operate  as  a  rescission  of  the  contract, and  such  a 
declaration  of  a  forfeiture,  as  to  end  its  binding  force,  and 
thereby  release  or  discharge  appellee  from  the  payment  of  the 
purchase  money  %  In  the  absence  of  an  agreement  to  the 
contrary,  the  purchaser  of  real  estate,  who  does  not  receive  a 
deed,  but  simply  a  contract  for  a  conveyance  at  a  future  day, 
is  not  entitled  to  the  possession  of  the  land  thus  purchased. 
The  principle  is  well  recognized,  that  the  owner  of  the  fee, 
as  a  general  rule,  is  entitled  to  the  possession  of  the  land,  as 
against  all  persons,  not  in  under  some  valid  agreement  from 
him.  And  not  only  so,  but  when  vacant  and  unoccupied,  the 
fee  draws  to  it,  in  contemplation  of  law,  the  possession.  The 
mere  fact  that  a  person  enters  into  a  contract  for  the  purchase  of 
land,  does  not  entitle  him  to  enter  upon  and  hold  it.  It  is  true, 
the  purchaser  may  acquire  that  right  by  the  terms  of  the  agree- 
ment or  otherwise.  But  in  the  absence  of  some  agreement  to 
enter,  his  possession  in  such  case  would  be  unauthorized,  and 
the  vendor  might  recover  possession. 

Nor  can  it  be  said,  that  a  person  who  has  purchased  lands  on  a 
credit,  should  be  entitled  to  possession,  unless  the  right  to  it 
entered  into  and  formed  a  part  of  the  agreement  to  purchase,  or 
by  some  other  contract.  He  has  not  paid  for  the  land ;  has  no 
title,  but  simply  a  contract  for  a  conveyance,  which  may  never 
be  executed  and  carried  into  effect ;  and  whether  the  vendor 
may,  when  he  has  put  the  vendee  into  possession  under  the 
contract,  and  he  fails  to  make  payments  as  they  fall  due,  bring 
suit  and  regain  possession,  is  not  presented  by  this  record ; 
hence  we  express  no  opinion  on  that  question.  Nor  whether, 
in  such  a  case,  if  the  vendor  sues  upon  the  notes  given  for  the 
purchase  money,  he  is  estopped  from  maintaining  an  action  for 
the  recovery  of  the  possession.  The  plea  fails  to  aver  that 
appellee  was  let  into  possession,  and  we  are  uninformed  as  to 
his  right  to  possession,  or  whether  it  is  referable  to  the  con- 
tract of  purchase  of  the  lands. 
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But  in  this  case  the  plea  avers,  that  appellant  had,  by  the 
terms  of  the  contract,  the  right  to  declare  a  forfeiture  for  non- 
payment of  any  of  the  instalments  of  the  purchase  money.  It 
does  not  aver  that  he  had  exercised  that  right  by  direct 
and  positive  means,  but  that  he  had  done  acts  which,  it  is 
claimed,  amounted  to  a  rescission.  In  such  a  case,  a  party 
must  be  in  a  position  which  enables  him  to  perform  his 
part  of  the  agreement  before  he  can  exercise  the  right.  If 
the  purchaser  is  not  in  default,  or  the  vendor  has  waived  the 
right,  then  he  is  not  in  a  position  to  declare  a  forfeiture.  If, 
after  the  default  has  occurred,  he  waives  it,  he  will  not  be 
entitled  to  retract  the  waiver,  and  then  declare  a  forfeiture  for 
that  default.  It  is  like  the  case  of  a  vendee  suing  to  recover 
back  his  purchase  money  and  dismissing  his  suit,  and  then 
proceeding  to  enforce  a  specific  performance  of  the  agree- 
ment. In  such  a  case  he  will  be  held  to  the  rescission,  and  to 
be  estopped  from  enforcing  the  agreement.  Herrington  v. 
Hubbard,  1  Scam.,  569.  The  vendee,  by  suing  to  recover 
back  the  purchase  money,  indicates  in  unmistakable  terms, 
that  he  abandons  the  contract,  and  when  thus  ended  he  has 
no  right  to  revive  it  without  the  consent  of  the  other  party. 

In  this  case,  the  vendor  retained  by  the  agreement  the  sole 
right  to  declare  a  forfeiture,  and  if  he  had  done  so,  he  could 
not,  under  the  terms  of  the  agreement,  proceed  to  collect  the 
unpaid  notes.  The  mere  fact  that  they  were  not  paid  did  not 
operate  as  a  forfeiture,  but  only  gave  the  vendor  the  right  to 
rescind  the  agreement.  It  remained  in  full  force  until  a  for- 
feiture should  be  declared  by  the  vendor.  In  this  case  it  was 
so  far  from  being  declared,  that  he  was  vigorously  insisting 
upon  the  enforcement  of  the  contract  by  suit  on  the  notes, 
for  the  recovery  of  the  purchase  money.  By  the  institution  of 
the  suit  he  waived  the  right  to  declare  a  forfeiture,  and  surely 
could  not,  while  it  was  pending,  declare  a  forfeiture.  Even 
if  the  vendor  could  decla're  a  forfeiture,  without  surrendering 
the  notes  given  for  the  purchase  money,  and  not  then  due,  to 
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the  vendee,  he  surely  can  not,  while  he  is  insisting  upon  the 
enforcement  of  those  that  are  due  and  unpaid.  Nor  can  it  be 
inferred  from  the  fact  that  he  has  instituted  proceedings  for 
possession  of  the  lands,  while  he  is  endeavoring  to  enforce 
payment,  that  he  intended  to  rescind  the  contract.  On  the 
contrary,  when  all  of  the  circumstances  are  considered,  we 
must  conclude  that  he  intended  to  rely  upon  and  enforce  the 
agreement. 

Although  there  may  be  circumstances  connected  with  the 
transaction,  which  would  make  the  institution  of  this  suit  a 
defence  to  the  ejectment  suit,  the  commencement  of  that  suit, 
cannot  defeat  a  recovery  in  this.  The  judgment  of  the  court 
below  is  therefore  reversed  and  the  cause  remanded. 

Judgment  reversed. 


J.  Buchanan  Cross 


The  People  of  the  State  of  Iillinois. 

1.  Indictment — -for  forging  bank  check — averment  or  proof  that  instrument  was 
stamped-^-not  required.  An  indictment  for  forging  a  bank  check,  need  not  aver 
that  the  instrument  alleged  to  have  been  forged  had  the  proper  revenue  stamp 
attached  to  it ;  and  a  conviction  under  such  an  indictment  would  be  good,  with- 
out proof  of  such  fact,  if  the  instrument  was  proved  to  be  false  and  forged,  and 
made  with  the  intent  charged. 

2.  Same — instrument  made  by  an  agent  in  the  name  of  his  principal,  not  necessary 
to  aver  agent's  authority.  And  in  such  case,  where  the  forged  paper  purported  to 
have  been  made  by  an  agent,  in  the  name  of  his  principal,  it  is  not  necessary  that 
the  indictment  should  aver  the  authority  of  the  agent,  or  to  aver  that  it  was  so 
drawn. 

3.  Same — setting  out  instrument  in  hcec  verba  sufficient.  Under  our  code  of 
criminal  procedure,  an  indictment,  setting  out  the    instrument  alleged  to  have 
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been   forged,  in  hcec  verba,  with   an   averment   that  it  was  made  with   intent  to 
defraud  the  party  whose  name  is  signed  to  it,  is  good. 

4  Same — charging  the  offence — An  indictment  is  sufficient,  if  so  plainly 
drawn  that  the  nature  of  the  offence  may  be  understood  by  the  jury. 

5.  Variance — objection  for,  must  be  taken  at  the  trial.  It  is  well  settled  in  this 
State,  that  an  objection  for  variance  must  be  taken  at  the  trial.  It  is  too  late  to 
make  it  on  error. 

6.  Same— in  criminal  actions.  In  an  indictment  for  forging  a  bank  check,  the 
check  was  set  out  in  hcec  verba,  with  the  omission  of  the  figures  denoting  the 
number  of  the  check,  and,  also,  of  the  letter  "0"  written  under  the  signature: 
Held,  that  there  was  no  variance. 

7.  Indictment. — authority  to  draw  the  check — when  will  be  inferred.  And,  in 
such  case,  where  the  proof  showed  that  the  agent  was  in  the  habit  of  signing  his 
principal's  name  to  checks,  and  which  was  permitted  by  his  principal,  his  author- 
ity so  to  do,  will  be  presumed,  in  the  absence  of  counter  evidence. 

8.  Accomplice — definition  of.  An  accomplice  is  one  who  is,  in  some  way,  con- 
cerned in  the  commission  of  a  crime,  though  not  as  a  principal ;  and  this  includes 
all  persons  who  have  been  concerned  in  its  commission,  whether  they  are  con- 
sidered, in  strict  legal  propriety,  as  principals  in  the  first  or  second  degree,  or 
merely  as  accessories  before  or  after  the  fact. 

9.  Criminal  law — conviction  supported  alone  by  the  testimony  of  an  accomplice — > 
legal.  The  law  is  well  settled,  that  a  legal  conviction  may  be  had,  upon  the 
uncorroborated  testimony  of  an  accomplice. 

10.  Evidence — in  criminal  matters — forgery — of  other  crimes  committed,  when 
competent  as  res  gestce.  Upon  the  trial  of  a  party  indicted  for  forgery,  evidence 
of  another  forgery  committed  by  the  prisoner,  at  the  time  of  the  commission  of 
the  offence  for  which  he  was  on  trial,  is  competent  in  identifying  the  party  and 
the  transaction  and  as  res  gestae. 

11.  Same — handwriting — witness  having  seen  the  party  write.  The  rule  is  well 
settled,  that  a  witness  who  obtained  his  knowledge  of  a  person's  handwriting  by 
having  seen  him  write,  is  competent  to  say  whether  another  paper,  or  another 
word,  or  name,   was  in  the  handwriting  of  such  person. 

12.  Same — the  fact  that  witness  has  seen  the  party  write  but  once,  does  not  affect 
his  competency.  And  the  fact  that  such  witness  had  sjeen  the  party  write  but 
once,  does  not  go  to  the  competency  or  admissibility  of  his  evidence,  but  only  to 
the  weight  which  should  be  given  to  it  by  the  jury. 

"Writ  of  Error  to  the  Kecorder's  Court  of  the  City  of  Chi- 
cago ;  the  Hon.  E.  Yan  Buren,  Judge,  presiding. 

20— 47th  III. 
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The  opinion  states  the  case. 

Mr.  J.  P.  Walker,  for  the  plaintiff  in  error. 

Mr.  W.  K.  McAlister  and  Mr.  Charles  II.  Reed,  for  the 
people. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  plaintiff  in  error  was  convicted,  at  the  June  term,  1867, 
of  the  Recorder's  Court  of  the  city  of  Chicago,  of  forging  a  bank 
check,  and  sentenced  to  the  penitentiary  for  six  years. 

He  has  brought  the  case  here  by  writ  of  error,  and  alleges 
that  the  indictment  is  substantially  and  fatally  defective,  and 
no  legal  conviction  could  be  founded  on  it. 

The  indictment  is  in  the  usual  form,  and  alleges  that  the 
prisoner  did,  on  the  twenty-second  day  of  September,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  sixty-six, 
in  said  city  of  Chicago,  in  the  county  and  State  aforesaid, 
unlawfully,  feloniously  and  falsely  make,  forge  and  counter- 
feit, a  certain  bank  check  for  the  payment  of  money,  which 
said  false,  forged  and  counterfeit  bank  check,  is  in  the  words 
and  figures  following,  to-wit :  (setting  out  a  copy  of  the  instru- 
ment), with  the  intent  to  damage  and  defraud  one  Charles  H. 
Beckwith,  contrary  to  the  statute,  and  against  the  peace  and 
dignity  of  the  same  people  of  the  State  of  Illinois. 

This  indictment  describes  the  offence  declared  forgery  by 
section  73  of  the  criminal  code;  and  by  section  162  of  the 
same  code  ,it  is  provided,  that  every  indictment  or  accusation 
of  the  grand  jury  shall  be  deemed  sufficiently  technical  and 
correct  which  states  the  offense  in  the  terms  and  language  of 
this  code,  or  so  plainly,  that  the  nature  of  the  offence  may  be 
easily  understood  by  the  jury;  and  section  163  provides,  that 
all  exceptions  which  go  merely  to   the  form  of  an  indictment, 
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must  be  made  before  trial,  and  no  motion  in  arrest  of  judg- 
ment or  writ  of  error  shall  be  sustained  for  any  matter  not 
affecting  the  real  merits  of  the  offence  charged  in  the  indict- 
ment. 

The  defect  in  this  indictment  is  alleged  by  the  prisoner's 
counsel  to  consist  in  the  omission  of  the  averment,  that  the 
check  was  stamped,  in  pursuance  of  the  act  of  Congress  of 
1865,  and  that  without  a  stamp  it  is  void  under  that  act,  and 
he  insists  a  forgery  cannot  be  predicated  of  an  instrument 
void  in  law. 

We  do  not  so  understand,  and  have  so  decided  in  two  cases, 
that  the  act  of  Congress  providing  for  stamping,  declares  them 
void  if  they  have  no  stamp,  but  only  if  the  omission  to  stamp 
them  was  with  the  intent  to  evade  the  provisions  of  the  act ; 
and  we  went  still  further,  and  held  it  was  not  within  the  con- 
stitutional competency  of  Congress  to  declare  what  should,  or 
should  not,  be  a  valid  instrument  in  a  State,  or  what  should  be 
evidence  in  the  courts  of  justice  of  the  States;  that  while 
admitting  the  power  to  lay  a  tax  in  the  shape  of  a  stamp  duty, 
a  failure  to  affix  the  stamp  could  only  be  visited  upon  the 
offender  by  subjecting  him  to  the  penalty  provided  by  the  act. 
Latham  v.  Smith,  45  111.,  29  ;  and  Craig  v.  DimocJc,  et  al., 
post  p.  308.  We  do  not  believe  Congress,  by  the  act  in 
question,  intended  to  interfere  with  the  criminal  laws  of  any  of 
the  States,  but  it  was  for  revenue  purposes  solely,  and  the 
party  offending  was  made  subject  to  a  heavy  penalty. 

It  is  said  by  the  counsel  for  the  people,  that  the  check  had, 
in  fact,  a  stamp  upon  it  and  was  so  proved  on  the  trial. 

With  the  views  we  entertain  of  the  question,  we  should  be 
inclined  to  hold,  that  it  was  an  immaterial  "fact,  and  the  con- 
viction would  be  good  without  such  proof,  if  the  check  was 
proved  to  be  false  and  forged,  and  made  with  the  intent 
charged. 

The  next  objection  made  by  the  prisoner's  counsel  is,  that  as 
the  check  on  its  face  purports  to  be  drawn  by  an  agent,  the 
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indictment  should  allege  the  fact,  and  the  authority  of  the 
agent  to  draw  it. 

The  check  purports  to  be  signed  "  C.  H.  Beckwith,"  with  the 
word  "Kandolph"  underneath.  The  offence  charged  is 
forging  a  check  with  Beckwith's  name  to  it,  to  defraud  him, 
and  it  does  not  enter  into  the  essence  of  the  charge  that 
another  man  signed  it  by  the  authority  of  Beckwith.  It  is 
usher'd  to  the  public  as  a  check  signed  by  Beckwith ;  it  is 
alleged  it  was  false  and  forged  and  made  with  the  intent  to 
damage  and  defraud  Beckwith.  If  the  party  had  no  authority 
to  draw  the  check  in  Beckwith's  name,  he  might  not  be  injured 
by  it ;  but  whether  he  had  or  not,  is  to  be  established  on  the 
trial.  We  do  not  remember  a  case,  and  we  have  not  been 
referred  to  one,  where,  in  the  indictment  for  forging  a  paper 
made  by  an  agent  in  the  name  of  his  principal^  it  was  held  nec- 
essary to  aver  the  authority  of  the  agent,  or  to  aver  it  was  so 
drawn ;  setting  out  the  check  in  hcec  verba,  with  an  allegation 
it  was  made  with  intent  to  defraud  the  party  whose  name  is 
signed  to  it,  is  all  that  is  necessary  under  our  code  of  criminal 
procedure. 

In  the  case  cited,  of  Gutchins  v.  The  People,  21  111.,  642,  the 
instrument  set  out  in  the  indictment  was  one  which  could  not, 
by  the  laws  of  this  State,  be  valid,  if  genuine.  This  case  is 
very  different.  Is  it  not  plain  that  Beckwith  could  be  dam- 
aged by  this  check  if  uttered  ?  The  word  "  Randolph  "  does 
not  explain  itself;  it  may  be  without  explanation,  a  check 
word,  or  the  name  of  the  street  in  which  Beckwith  did  busi- 
ness ;  at  any  rate,  it  requires  parol  evidence  to  explain  its 
meaning.  It  appears  to  be  Beckwith's  own  signature,  and  the 
averment  is  sufficient,  that  the  check  purported  to  have  been 
drawn  by  him,  that  it  was  false  and  forged,  and  made  to 
defraud  the  man  whose  signature  appeared  to  the  check. 

These  objections  go  to  the  motion  in  arrest  of  judgment, 
and  as  we  do  not  deem  them  valid,  the  motion  in  arrest  was 
properly  overruled.     The  offence  was  stated  in  the  terms  and 
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language  of  the  code,  and  so  plainly  that  the  nature  of  it  could 
be  easily  understood  by  the  jury.  Mohler  v.  The  People,  24 
111.,  26 ;  Chambers  v.  The  People,  4  Scam.,  351. 

It  is  complained  by  the  prisoner's  counsel  that  the  court  did 
not  grant  a  new  trial,  for  the  reason,  first,  that  the  case,  as 
alleged  and  charged  in  the  indictment,  was  left  unproved  in 
its  entire  scope  and  meaning  by  the  evidence. 

This  reason  is  predicated  upon  a  supposed  variance  between 
the  check  described  in  the  indictment,  and  the  one  given  in 
evidence. 

The  first  answer  to  this  is,  that  the  original  check  was  lost 
or  destroyed,  and  a  copy  went  in  by  consent  of  prisoner's 
counsel,  and,  as  no  objection  for  variance  was  made  on  the 
trial,  it  is  too  late  to  make  it  on  error.  Pearsons  v.  Lee,  1 
Scam.,  193. 

The  variance  consisted  in  the  omission  of  the  figures  denot- 
ing the  number  of  the  check,  and  of  the  letter  "  0  "  attached 
to  or  written  under  "  Eandolph." 

In  a  prosecution  for  counterfeiting  bank  notes,  it  has  never 
been  held  necessary  to  set  out  the  marks  and  cyphers,  orna 
ments,  devices,  or  mottoes  on  bank  notes,  and  this  court  held, 
in  the  case  of  Quigley  v.  The  People,  2  Scam.,  301,  that  on 
the  trial  of  an  indictment  for  having  in  possession  a  forged 
bank  bill,  with  intent  to  utter  and  pass  the  same,  in  which  the 
bill  was  set  out  in  hwe  verba,  but  the  letter  "C"  was  omitted, 
and  the  bill  introduced  in  evidence  "nad  this  letter  upon  its 
face,  it  was  held  there  was  no  variance.. 

The  prisoner's  counsel  contends,  second,  that  the  case  was 
left  unproved  in  another  respect.  That  it,  was  not  proved 
that  Eandolph  had  any  authority  to  sign  Beckwith's  name  to 
any  check. 

On  this  point,  Eandolph  stated  on  his  examination,  that  he 
was  cashier  for  Beckwith,  who  was  a  wholesale  grocer,  and 
that  he  was  in  the  habit  of  signing  his  name  to  the  drafts  of 
the  company,  and  that  Beckwith  kept  his  accounts  in  the  First 
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National  Bank.  It  was  for  the  jury  to  decide  on  these  facts, 
if  the  authority  to  draw  was  proved.  The  evidence  may  not 
go  to  his  authority  to  draw  drafts,  but  he  said  he  was  in  the 
habit  of  doing  so,  and  if  permitted  by  Beckwith,  authority 
would  be  presumed  in  the  absence  of  any  counter  evidence. 

The  prisoner,  by  his  counsel,  further  insists,  that  the  forgery 
was  left  unproved,  for  the  reason  that  the  only  witness  to  the 
fact  of  forgery  was  Mooney,  and  that  he  was  a  self-acknowl- 
edged and  self-condemned  accomplice  of  the  real  forger, 
whoever  he  was,  and  that,  in  his  statement  that  the  prisoner 
was  the  forger,  he  was  not  corroborated  by  one  word  or  fact  of 
legal  testimony. 

Counsel  for  the  prisoner,  under  this  head  of  objection, 
admits  that  in  strict  law,  the  jury  may  convict  upon  the 
uncorroborated  testimony  of  an  accomplice,  but  denies  that  in 
practice  it  is  ever  allowed  to  be  done. 

The  doctrine  may  be  all  true,  and  respectable  authority  is 
vouched,  that  a  conviction  should  not  be  had  on  the  uncorrobo- 
rated testimony  of  an  accomplice,  and  that,  too,  in  material 
points,  but  that  the  witness  is  an  accomplice  must  be  clearly 
shown.  All  the  cases  cited  by  the  prisoner's  counsel  on  this 
head,  show  that  the  witness  was  "  art  and  part "  in  the  com- 
mission of  the  crime,  but  we  fail  to  discover  any  evidence  that 
Mooney  was  particeps  criminis.  If  his  statements  are  to  be 
taken  as  true,  and  we  do  not  see  why  they  should  not  be,  he 
was  the  dupe  of  the  prisoner  and  not  an  accomplice.  An 
accomplice  is  denned  to  be  one  who  is  in  some  way  concerned 
in  the  commission  of  a  crime,  though  not  as  a  principal,  and 
this  includes  all  persons  who  have  been  concerned  in  its  com- 
mission, whether  they  are  considered,  in  strict  legal  propriety, 
as  principals  in  the  first  or  second  degree,  or  merely  as  accesso- 
ries before  or  after  the  fact.  4  Bl.  Com.,  331;  1  Phil. 
Ev.  28.  Another  definition  of  an  accomplice  is,  one  of  many 
equally  concerned  in  a  felony,  the  term  being  generally 
applied  to  those  who  are  admitted  to  give  evidence  against 
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their  fellow   criminals  for  the  furtherance   of  justice  which 
might  otherwise  be  eluded. 

There  is  no  evidence  that  Mooney  was  a  fellow  criminal. 
He  had  not  been  accused  of  being  in  that  relation  to  the  pris- 
oner, or  arrested  for  complicity,  and  nothing  was  shown  upon 
the  trial  to  implicate  him  in  any  manner,  except  the  fact  that 
he  took  the  check  to  the  bank,  received  the  money  on  it  and 
paid  it  over  to  his  employer,  he  all  the  while  supposing  the 
check  was  genuine.  He  only  became  suspicious  of  the  con- 
duct of  the  prisoner,  when,  on  the  same  day,  he  requested 
him  to  get  the  Gardner  check  cashed.  It  was  then  the  denoue- 
ment occurred,  and  a  full  disclosure  was  made  by  the  prisoner 
of  his  wicked  avocation.  The  fact  that  Mooney  did  not  then 
denounce  the  prisoner  to  the  authorities,  is  the  only  circum- 
stance that  raises  the  suspicion  that  he  was  a  confederate  and 
an  accomplice.  But  admit  he  was  an  accomplice^  the  law  is 
well  settled  that  a  jury  may  find  a  verdict  upon  the  testimony 
of  one  in  that  position,  if  he  is  not  corroborated. 

This  question  was  discussed  by  this  court  in  the  case  of  Gray 
v.  The  People,  26  111.,  344.  One  Porter  was  the  principal  wit- 
ness against  Gray,  the  prisoner,  and  Yan  Allen,  who  were 
indicted  for  burglary  and  larceny,  and  he  stated  on  his  exami- 
nation, that  he  was  one  of  the  men  who  committed  the  burglary, 
and  the  prosecutor  admitted  that  Porter  was  an  accomplice, 
and  that  he  had  been  separately  indicted  for  the  offence, 
but  had  not  been  arraigned,  nor  had  he  pleaded  to  the  indict- 
ment. The  circuit  court  overruled  the  objection,  made  by  the 
prisoner's  counsel,  to  his  testifying,  and  an  exception  was 
taken.     The  cause  came  to  this  court  on  this,  exception. 

Here  it  was  insisted  .that  Porter  was  an  approver,  and  dis 
qualified  by  the  seventeenth  section,  of  the  criminal  code, 
which  declares  that  approvers  shall  not  be  allowed  to  give  tes- 
timony. After  defining  who  is  an  approver,  the  court  said : 
"  Porter  was  in  no  sense  an  approver.  He  was  not  indicted  with 
Gray  and  Yan  Allen.     He  was  an  accomplice,  and  being  such, 
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turned  State's  evidence,  no  doubt,  with  the  hope  of  escaping 
a  prosecution.  The  evidence  of  such  persons  is,  in  general, 
admissible  against  the  prisoner  on  trial.  Hawkins,  in  his 
Pleas  of  the  Crown,  book  2,  ch.  46,  sec.  94,  says  :  The  rule 
is  founded  on  necessity,  since,  if  accomplices  were  not  admitted, 
it  would  frequently  be  impossible  to  convict  the  greatest 
offenders." 

In  this  case,  it  was  also  objected  that  the  testimony  of  the 
accomplice  was  not  corroborated.  This,  the  court  said,  was  no 
objection,  and  referred  to  a  case  tried  before  Justice  Buller,  in 
which,  on  reference  to  the  twelve  judges,  they  were  unani- 
mously of  opinion  that  an  accomplice  alone  is  a  competent  wit- 
ness, and  if  the  jury,  weighing  the  probability  of  his  testimony, 
think  him  worthy  of  belief,  a  conviction,  supported  by  such 
testimony  alone,  is  perfectly  legal,  referring  to  Atwood  's  case, 
1  Leach,  464.  In  Jones1  case,  2  Campbell,  132,  Lord  Ellen- 
borough  observed,  "  That  judges  in  their  discretion,  will 
advise  a  jury  not  to  believe  an  accomplice  unless  he  is  con- 
firmed, or  only  in  so  far  as  he  is  confirmed ;  but,  if  he  is 
believed,  his  testimony  is  unquestionably  sufficient  to  establish 
the  facts  to  which  he  deposes.  Commonwealth  v.  Bosworth,  22 
Pick.,  397;  Same  v.  Savory,  10  Cushing,  535  ;  and  this  seems 
to  be  the  more  modern  and  approved  doctrine.  It  is  a  mat- 
ter of  discretion  with  the  court  to  advise,  rather  than  a  rule  of 
law.     1  Phil,  on  Ev.,  34-39  ;  McNally  on  Ev.,  197. 

If  a  jury  believe  the  testimony  of  an  accomplice,  who  may 
have  been  induced  to  make  disclosures,  from  remorse,  or  from 
any  other  motive,  why  should  they  not  be  allowed  to  credit 
him  ?  Is  he  in  a  position  different  from  any  other  witness 
whose  credibility  is  to  be  inquired  into  by  the  jury  ?  We  can 
see  no  real  difference.    . 

It  is  further  objected  by  the  prisoner,  that  the  court  below 
erred  in  admitting  the  testimony  of  Mooney  in  reference  to 
the  Gardner  check. 
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This  objection  is  made  on  the  hypothesis  that  Mooney  was 
an  accomplice  of  the  prisoner,  and  the  case  of  Kinchelow  v. 
The  State^  5  Hump.,  (Tenn.)  9,  cited  as  in  point. 

In  that  case,  the  only  witness  against  the  prisoner  was  an 
accomplice  in  the  crime,  and  the  court  held  he  could  not  be 
permitted,  with  a  view  to  corroborate  his  statements,  lo  give 
evidence  of  other  larcenies  proposed  and  planned  by  the  priso- 
ner at  the  time  of  the  commission  of  the  larceny  for  which  he 
was  indicted. 

We  think  the  case  was  well  decided,  but  fail  to  see  its 
applicability  to  this  case,  Mooney  not  standing  in  the  position 
of  an  accomplice.  He  was  a  witness  for  the  prosecution,  no 
-charge  existing  against  him  of  any  complicity  in  the  crime 
with  which  the  prisoner  was  charged. 

We  are  of  opinion,  the  evidence  in  regard  to  the  check  on 
•Gardner  &  Co.,  which  the  witness  refused  to  take,  and  which 
aroused  his  suspicions  that  the  Beckwith  check  was  not  right, 
and  which  caused  the  development  of  the  whole  transaction, 
and  of  the  character  of  the  prisoner,  was  competent,  as  identi- 
fying the  party  and  the  transaction,  and  as  res  gestce.  The 
mode  of  operating  was,  at  the  time,  explained  by  the  prisoner 
to  the  witness ;  how  he  obtained  a  genuine  check  from  Beck- 
with by  purchasing  a  small  quantity  of  tobacco,  giving  a  bank 
bill  of  one  hundred  dollars  in  payment,  and,  at  his  own 
suggestion,  taking  a  check  for  the  difference.  The  prisoner  then 
had  in  his  possession  a  check  forged  on  F.  B.  Gardner  &  Co., 
for  three  thousand  dollars,  and  a  genuine  one  for  eighty 
dollars,  and  he  went  on  to  explain  to  the  witness,  in  what 
manner  he  got  the  Gardner  check,  and  getting  a  new  stamp, 
which  accorded  with  the  mode  he  pursued  in  getting  the 
Beckwith  check.  This  evidence  was  not  for  the  purpose  of 
proving  the  prisoner  guilty  of  another  felony,  in  forging  the 
check  of  Gardner  &  Co.,  but  for  the  purpose  of  identifying 
him,  and  giving  character  to  the  entire  transaction. 

21 — 47th  III. 
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As  put  by  the  peoples'  attorney,  if  a  forger  have  two 
forged  checks  in  his  possession  at  the  same  time,  and  he 
admits  that  he  accomplished  the  crime  by  the  same  identical 
means,  although  these  forgeries  were  committed  on  separate 
parties,  still  the  crimes  are  connected,  and  form  part  of  the 
transaction — a  part  of  the  res  gestce. 

It  is  further  complained  by  the  prisoner,  that  the  court 
admitted  in  evidence  against  him,  the  registers  of  the  "  Briggs 
House,"  and  "Adams  House." 

These  "  houses  "  are  understood  to  be  public  hotels  in  the 
city  of  Chicago,  and  on  the  register  of  the  "  Briggs  House," 
under  date  of  Saturday,  September  15, 1866,  was  the  name 
"  J.  B.  Bruce,"  proved  by  the  book-keeper,  who  also  proved 
that  this  Bruce  left  that  house  on  the  20th  of  September, 
1866,  for  the  "Adams  House." 

The  keeper  of  the  billiard  room  and  bar  room  of  the 
"Adams  House"  produced  and  proved  the  register  of  that 
house,  which  contained  a  name,  "Alfred  Bruce,"  under  date 
of  Thursday,  September  20,  1866.  This  witness  also  stated 
that  in  September,  1866,  he  was  the  keeper  of  the  billiard 
and  bar  room  of  this  house,  and  saw  the  prisoner  there,  but 
was  able  to  identify  him  by  his  small  feet  alone.  These 
registers,  against  prisoner's  objection,  were  duly  proved,  and 
were  put  in  evidence. 

Two  experts  were  then  called  by  the  prosecution,  who  gave 
it  as  their  opinion  that  the  name  "J.  B.  Bruce,"  on  the  register 
of  the  Briggs  House,  and  that  of  "Alfred  Bruce,"  on  the 
Adams  House  register,  were  in  the  same  hand-writing. 

Calvin  D'Wolf  and  T.  B.  Brown,  who  had  seen  the  prisoner 
sign  his  name  to  the  recognizance  he  had  entered  into  for  his 
appearance  in  this  cause,  testified  that  the  names  on  the  hotel 
registers,  and  the  signature  to  the  recognizance,  were  in  the 
prisoner's  hand-writing. 

And  in  this  connection,  the  prisoner  further  complains  that 
here  was  proof  allowed  of  hand-  writing  by  comparison,  which 
was  not  legal. 
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"We  will  consider  these  objections  together.  The  object  of 
this  testimony  was  to  show  that  the  prisoner  was  at  Chicago 
about  the  time  the  forged  check  bore  date. 

Mooney  stated,  on  his  examination,  that  the  prisoner  had 
been  introduced  to  him  at  the  Continental  Hotel  in  Philadel- 
phia, by  one  Clark,  as  Mr.  Brace ;  that  he  had  received  a 
letter  from  him  signed  "  J.  B.  Bruce,"  inviting  him  to  come 
to  Chicago  and  be  a  clerk  for  him. 

It  is  proved  that  the  name  "  J.  B.  Bruce  "  is  found  on  the 
register  of  the  Briggs  House  on  the  15th  of  September,  1866  ; 
that  he  left  that  house  for  the  Adams  House  on  the  20th,  and 
the  name  "  Alfred  Brace "  is  found  on  the  register  of  that 
house,  under  that  date.  These  experts,  Dox  and  Tolman, 
were  not  introduced  to  prove  the  hand-writing  of  the  priso- 
ner by  comparison,  but  only  to  prove  that  the  names  "  J.  B. 
Bruce"  and  "Alfred  Bruce"  were  written  by  the  same 
person.  The  object  of  the  prosecution  was  to  show  the  same 
person  wrote  both  names,  and  the  evidence  of  experts  is 
always  received  for  such  purpose.  Neither  of  these  experts 
pretended  to  say  by  whom  the  names  were  written,  but  merely 
that  they  were  written  by  the  same  person. 

D'Wolf  and  Brown  had  seen  the  prisoner  write,  and  from 
the  knowledge  of  his  hand-writing  thus  acquired,  they  gave 
it  as  their  opinion,  the  entries  on  the  hotel  registers  and  the 
signature  to  the  recognizance,  which  they  had  seen  the  priso- 
ner place  there,  were  in  the  same  hand-writing. 

The  fact  that  D'Wolf  and  Brown  had  seen  the  prisoner 
write  but  once,  does  not  go  to  the  competency  or  admissibility 
of  their  evidence,  but  only  to  the  weight  that  should  be  given 
to  it  by  the  jury.  They  had  seen  the  prisoner  write,  and  were 
clearly  competent  to  say,  having  obtained  a  knowledge  of  his 
handwriting  in  this  way,  whether  another  paper,  or  another 
word  or  name,  was  in  the  same  hand-writing.  1  Greenleaf 
Ev.,  690,  691 ;  1  Phil,  on  Ev.,  491. 
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Here  proof  was  made  by  D'Wolf  and  Brown  of  the  priso- 
ner's hand-writing,  not  by  a  comparison  of  hands,  but  by 
having  actually  seen  him  write.  They  were  at  liberty  to 
refresh  their  recollection  by  looking  at  the  signature  to  the 
recognizance  which  they  had  seen  the  prisoner  make,  and 
then  give  their  opinion  as  to  the  entries  on  the  hotel  registers. 
"We  see  no  error  here. 

The  remaining  objection  by  the  prisoner  is,  that  the  court 
excluded,  as  evidence  on  his  behalf,  a  receipt  executed  by  one 
George  Randolph,  for  board  in  Cleveland,  Ohio,  and  dated 
Sept.  28,  1866.  The  receipt  purported  to  be  for  the  board  of 
the  prisoner  at  the  house  of  Randolph,  in  Cleveland,  from 
Sept.  4  to  September  28,  1866. 

Randolph  was  on  the  stand,  and  had  testified,  and  so  had 
three  other  witnesses  for  the  prisoner  testified,  that  he  had 
been  all  the  time,  from  the  fourth  to  about  the  28th  of  Sep- 
tember, at  the  house  of  Randolph,  confined  by  rheumatism, 
and  on  going  away,  Randolph  had  given  him  a  receipt. 

ISTow,  as  all  this  evidence  was  in,  we  cannot  perceive  how 
it  could  have  aided  the  prisoner  the  slightest  to  have  the 
receipt  go  in.  It  did  not  add  a  particle  to  the  force  of  the 
testimony  of  all  these  witnesses,  that  the  prisoner  was  at 
Cleveland,  confined  with  rheumatism  at  Randolph's  house, 
from  the  fourth  to  the  twentyreighth  of  September  and  its 
rejection  could  not  have  injured  his  cause  in  the  least. 

In  looking  through  this  entire  record,  we  cannot  but  be  of 
the  opinion  that  the  prisoner  has  had  a  fair  trial,  and  cannot 
find  that  any  rule  of  law  has  been  improperly  applied  to  him, 
or  that  he  has  been  deprived  of  the  benefit  of  any  and  every 
rule  of  law  that  could  be  invoked  in  his  behalf.  We  find  no 
such  errors  as  have  been  assigned,  and,  consequently,  must 
affirm  the  judgment. 

Judgment  affirmed. 
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St.  Louis,  Jacksonville  &  Chicago  Railroad  Company 

V. 

Isaac  Mitchell. 

1.  Railroads — of  damages  in  condemning  lands.  It  is  a  proper  element  of 
damages,  in  condemning  lands  for  railway  purposes,  to  consider  the  cost  of  erect- 
ing and  maintaining  a  fence  along  the  line  of  the  proposed  railway.  This  rule  is 
deducible  from  a  proper  construction  of  the  law  of  1855,  in  regard  to  fencing 
railways. 

2.  When  the  damages  so  assessed  have  been  paid  by  the  railroad  company, 
they  may  maintain  an  action  against  the  land  owner,  if  he  neglects  to  fence,  and 
this  obligation  becomes  a  covenant  running  with  the  land. 

3.  But  if  the  railroad  company  erect  the  fence,  and  furnish  the  materials 
therefor,  and  the  damages  assessed  in  this  regard  are  for  the  maintaining  and 
keeping  in  repair  such  fence,  the  liability  of  the  land  owner  is  limited  by  the 
nature  of  the  obligation  which  he  assumes  in  that  regard,  and  if  such  is  the 
nature  of  the  damages  assessed,  and  the  company  afterward  neglect  to  fence, 
the  land  owner  may  himself  build  it  and  recover  the  cost. 

4.  Same — of  the  finding  of  the  jury.  The  finding  of  the  jury  should  show 
on  what  basis  the  damages  are  assessed,  in  order  that  the  record  may  show  here- 
after the  rights  of  the  parties. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
John  M.  Scott,  Judge,  presiding. 

This  was  a  proceeding  instituted  by  the  St.  Louis,  Jackson- 
ville &  Chicago  Eailroad  Company,  to  obtain  the  right  of 
way  across  certain  lands  owned  by  Isaac  Mitchell.  The  pro- 
ceedings were  commenced  by  petition  to  a  justice  of  the 
peace  who  appointed  three  commissioners  to  assess  any 
damages  which  might  accrue  thereby.  The  commissioners 
assessed  the  damages  at  $700.  An  appeal  was  taken  by 
Mitchell  to  the  McLean  Circuit  Court  on  the  amount  of  dam- 
ages, and  trial  had  thereon.  The  cause  was  tried  by  a  jury, 
and  a  verdict  for  $3,974.00  and  judgment  on  the  verdict. 
The  defendant  brings  the  cause  to  this  court  on  appeal,  and 
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makes,  as  the  real  point  in  issue,  the  additional  damages 
assessed  by  the  jury,  for  erecting  and  maintaining  the  fences 
running  along  the  line  of  the  road  and  through  the  plaintiff's 
farm.  The  defendant  offered  to  prove,  that  at  the  time  of  the 
trial  they  were  in  the  act  of  building  the  fence ;  that  the  lum- 
ber and  posts  were  on  the  ground,  the  contract  let,  and  that 
the  work  would  be  done  in  about  two  weeks.  This  testimony 
was  excluded  on  the  trial,  and  the  defendant  desires  to  have 
the  whole  question,  of  the  right  of  the  plaintiff  to  recover 
damages  at  all,  for  fencing,  reviewed  by  this  court. 

Messrs.  Williams  &  Burr,  for  the  appellants. 

Mr.  W.  H.  Hanka,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

It  was  held  in  the  case  of  T.  de  P.  JR.  JR.  Co.  v.  ZTnsicJcer, 
22  Ills.,  223,  that  the  cost  of  erecting  and  maintaining  a  fence 
was  a  proper  element  of  damages  in  condemning  land  for  rail- 
way purposes.  The  same  principle  was  applied  in  JR.  Island 
dh  Alton  JR.  jR.  Co.  v.  Lynch,  23  Ills.,  645.  These  cases  must 
be  considered  as  settling  the  construction  of  the  statute.  The 
2d  section  of  the  law  of  1855  in  regard  to  fencing  railways, 
evidently  contemplates  that  the  cost  of  fencing  may  be  assessed 
as  damages,  and  when  these  damages  are  paid,  the  company 
may  maintain  an  action  against  the  owner  if  he  neglects  to 
fence,  and  this  obligation  becomes  a  covenant  running  with 
the  land. 

But  it  was  also  held,  in  the  case  of  the  Jacksonville  <& 
Savanna  JR.  JR.  Co.  v.  Kidder,  21  His.  134,  that  in  assessing 
damages  for  the  condemnation  of  land,  the  plans  of  the  com- 
pany for  the  construction  of  the  road  were  admissible  in  evi- 
dence, to  enable  the  jury  to  fix  the  damages  with  more 
precision,  and  if  afterward  the  company  should  so  change  its 
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plans  as  to  inflict  greater  injury  on  the  land  owner,  lie  could 
bring  his  action  on  the  case,  and  recover  the  increased  dama- 
ges. Under  this  ruling,  the  evidence  offered  in  this  case, 
showing  the  company  had  contracted  for  the  building  of  the 
fence  through  the  appellee's  land  in  two  weeks,  and  provided 
the  lumber,  should  have  been  admitted.  The  appellee,  under 
this  evidence,  would  have  been  entitled,  in  regard  to  the  fence, 
only  to  such  sum  as  would  cover  the  cost  of  keeping  it  in 
repair,  and  if  the  company  should  fail  to  fence,  the  appellee 
could  recover  the  cost  of  building  it  hereafter.  The  finding 
of  the  jury  should  show  on  what  basis  the  damages  are 
assessed,  in  order  that  the  record  may  show  hereafter  the 
rights  of  the  parties. 

Judgment  reversed. 


Sylvester  L.  Moore 

v. 
Milton  Mayfield, 

1.  Writ  of  error — contested  election  cases.  Under  the  49th  section  of  the 
election  law  of  1845,  the  decision  of  the  circuit  court  on  an  appeal  from  the 
decision  of  the  justices,  in  the  matter  of  a  contested  election,  is  final,  and  can 
not  be  reviewed  in  the  Supreme  Court. 

"Writ  or  Error  to  the  Circuit  Court  of  Morgan  county. 

At  an  election  held  on  the  6th  day  of  November,  1866, 
Sylvester  L.  Moore  and  Milton  Mayfield  were  opposing  can- 
didates for  the  office  of  sheriff  of  Morgan  county,  and  upon 
counting  the  votes,  the  canvassers  declared  that  Moore  had 
received  a  majority  thereof,  and  was  elected  to  that  office.    On 
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the  4th  of  December  following,  Mayfield  notified  Moore  that 
he  should  contest  the  alleged  right  of  the  latter  to  hold  the 
office,  on  the  ground  that  he,  Mayfield,  had  received  a  majority 
of  all  the  legal  votes  cast  at  said  election,  and  that  he  should, 
on  a  day  named,  proceed  to  take  proof,  etc. 

Three  justices  of  the  peace  were  selected  in  the  manner 
prescribed  in  chapter  37  of  the  Revised  Statutes,  entitled 
"Elections,"  to  decide  upon  the  respective  claims  of  the 
parties.  A  trial  was  had,  which  resulted  in  a  decision  that 
Mayfield  had  received  a  majority  of  all  the  legal  votes  cast  at 
the  election  for  the  office  of  sheriff,  and  was  therefore  duly 
elected  thereto,  and  a  judgment  was  entered  against  Moore 
for  the  costs  of  the  proceeding.  From  this  decision  of  the 
justices,  Moore  took  an  appeal  to  the  circuit  court  of  Morgan 
county.  At  the  special  term  of  that  court,  commenced  on  the 
third  Monday  of  November,  1867,  Moore  entered  his  motion 
that  the  court  grant  him  a  trial  by  jury,  which  was  overruled, 
and  a  trial  was  had  before  the  court,  resulting,  as  that  had 
before  the  justices,  in  a  decision  that  Mayfield  had  received  a 
majority  of  the  legal  votes  cast  at  the  election,  and  was  duly 
elected  to  the  office  of  sheriff;  and  the  court  adjudged  that 
Mayfield  recover  his  costs. 

Moore  thereupon  tendered  his  bill  of  exceptions,  which  was 
signed  and  sealed  by  the  circuit  judge,  and  this  writ  of  error 
was  sued  out  by  Moore  to  bring  the  proceedings  before  this 
court  for  review. 

At  the  January  term,  1868,  of  this  court,  the  plaintiff  in 
error  entered  his  motion  that  the  writ  of  error  be  made  a 
supersedeas,  and  thereupon  the  defendant  in  error  entered  a 
cross-motion  to  dismiss  the  writ  of  error,  upon  the  ground 
that  the  decision  of  the  circuit  court  was  final,  and  no  writ  of 
error  would  lie. 

Messrs.  Morrison  &  Epler  and  Messrs.  Case  &  Stryker, 
for  the  plaintiff  in  error. 
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Messrs.  Ketcham  &  Atkins,  for  the  defendant  in  error. 

Per  Curiam  :  The  cross-motion  of  the  defendant,  to  dis- 
miss this  writ  of  error,  on  the  ground  that  the  decision  of  the 
circuit  court  was  final,  must  be  allowed.  The  language  of 
the  49th  section  of  the  election  law  (Rev.  Stat.  1845,  224), 
which  controls  this  question,  is  explicit,  that  on  an  appeal  to 
the  circuit  court  from  the  decision  of  the  justices,  in  the  matter 
of  a  contested  election  such  as  this,  the  decision  of  that  court 
"  shall  be  final."  A  similar  provision  in  the  38th  section  of 
chapter  93  of  the  Revised  Statutes,  entitled  "  Roads,"  was 
before  this  court  for  consideration,  in  the  case  of  Coon  v. 
Mason  County,  22  111.  66Q.  The  county  court  of  Mason 
county  had  ordered  a  road  to  be  opened,  and  refused  to  allow 
the  owner  of  a  tract  of  land  through  which  the  road  passed, 
any  damages  therefor.  From  that  decision  th,e  owner  of  the 
land  appealed  to  the  circuit  court,  and  the  order  of  the  county 
court  being  there  affirmed,  he  sued  out  a  writ  of  error  to 
bring  the  decision  of  the  circuit  court  in  review  before  this 
court.  Upon  a  motion  to  dismiss  the  writ  of  error,  it  was  held 
that  the  provision  of  the  road  law  above  cited,  which  declares 
that  the  decision  of  the  circuit  court,  upon  an  appeal  of  that 
character,  should  "  be  a  final  decision,"  prohibited  the  prose- 
cution of  a  writ  of  error,  as  well  as  an  appeal.  We  regard 
that  case  as  decisive  of  this,  in  that  regard. 

It  is  contended,  however,  that  the  provision  of  the  statute 
in  this  case  is  in  conflict  with  the  5th  section  of  the  5th  article 
of  the  constitution,  which  declares  that  "the  supreme  court  may 
have  original  jurisdiction  in  cases  relative  to  the  revenue,  in 
cases  of  mandamus,  habeas  corpus,  and  in  such  cases  of  impeach- 
ment as  may  be,  by  law,  directed  to  be  tried  before  it,  and  shall 
have  appellate  jurisdiction  in  all  other  cases" 

Whether  this  clause   of  the  constitution  was  designed  to 
give  to  this  court  appellate  jurisdiction  in  all  cases  except 
those  specified,  in  which  it  is  given  original  jurisdiction,  not 
22 — 47th  III. 
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subject  to  any  legislative  restrictions  or  limitations  in  that 
regard,  or  merely  to  define  the  general  character  of  its  juris- 
diction as  being  appellate  only,  except  in  the  cases  specified, 
it  is  not  necessary  here  to  consider,  as  the  proceeding  to  con- 
test an  election  under  our  statute  is  not  a  "  case,"  within  the 
meaning  of  that  section  of  the  constitution.  This  is  merely  a 
statutory  proceeding  for  re-canvassing  the  votes  cast  at  an 
election,  in  which  the  illegal  votes  may  be  rejected  and  those 
which  are  legal  may  be  counted,  and  the  result  ascertained, 
and  the  finding  of  that  result  is  not  a  judgment  in  the  sense 
in  which  that  term  is  used  in  the  law  giving  the  right  to  prose- 
cute a  Writ  of  error,  nor  is  the  proceeding  by  means  of  which 
that  result  is  reached,  a  "case,"  within  the  meaning  of  the 
constitution. 

That  term  would  refer  more  properly  to  an  action  at  law  or 
a  suit  in  chancery,  but  this  proceeding  is  neither  one  nor  the 
other. 

We  think  the  legislature  have  the  power  to  declare  that  the 
decision  of  the  circuit  court  in  a  matter  of  this  character  shall 
be  final,  and  that  in  the  act  under  consideration  they  have 
done  so.     The  writ  of  error  will  be  dismissed. 

Writ  of  Error  dismissed. 


Clarissa  Miner 

v. 
Abraham  Hess. 

1.  Mistake — in  instruments  of  writing.  The  rule  is  well  established  in  all 
cases,  that  where  a  writing  is  sought  to  be  reformed,  the  evidence  of  the  mis- 
take shall  be  clear  and  satisfactory,  leaving  but  little,  if  any,  doubt  of  the 
mistake. 
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"Writ  of  Error  to  the  Circuit  Court  of  McDonough  county  ; 
the  Hon.  Chatjncey  L.  Higbee,  Judge,  presiding* 

The  opinion  states  the  case. 

Mr.  John  S.  Bailey,  for  the  plaintiff  in  error. 

Mr.  J.  C.  Thompson,  for  \he  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  instituted  in  the  McDonough 
Circuit  Court  by  Abraham  Hess  against  Clarissa  Miner,  to 
correct  a  mistake  in  the  description  of  a  lot  of  land  in  the 
town  of  Bushnell,  leased  by  the  defendant  to  the  complainant 
for  three  years,  at  the  yearly  rent  of  one  hundred  and  twenty- 
five  dollars.  The  lease  bears  date  December  13,  1861,  and 
describes  the  premises  as  follows:  "Twenty-four  feet  of  the 
south  half  of  lot  4,  block  33,  Bushnell,  Illinois." 

It  is  claimed  in  the  bill  of  complainant  that  the  premises 
should  have  been  described  as,  "  Twenty-four  feet  off  of  the 
south  side  of  lot  4,  in  block  33." 

The  defendant,  in  his  answer,  does  not  deny  that  the  twenty- 
four  feet  was  to  be  off  the  south  side  of  the  lot,  but  claims 
that  she  leased  to  complainant  only  the  one  undivided  half  of 
the  premises,  and  insists  that  they  should  have  been  described 
in  the  lease  as  the  undivided  half  of  twenty-four  feet  on  the 
south  side  of  the  lot. 

The  premises  were  used  by  complainant  as  a  hardware 
store. 

Much  testimony  was  heard  on  behalf  of  the  claim  of  appel- 
lant, as  to  the  mistake  alleged  by  her.  There  is  no  question, 
from  the  testimony  on  both  sides,  that  the  premises  were 
twenty-four  feet  off  the  south  side  of  the  lot  in  question. 
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As  to  the  other  mistake,  the  evidence  is  conflicting.  It  is 
a  well  established  rule  in  all  cases,  when  a  writing  is  sought 
to  be  reformed,  that  the  evidence  of  the  mistake  shall  be  clear 
and  satisfactory,  leaving  but  little,  if  any,  doubt  of  the  mis- 
take. 

We  are  by  no  means  satisfied  that  the  testimony  establishes 
the  mistake.  The  written  lease  is  clear  and  explicit,  that  the 
whole  of  the  premises  were  leased  to  complainant ;  that  he 
went  into  possession  of  them,  paying  the  stipulated  rent  for 
three  years  without  dispute,  and  it  is  not  at  all  clear  from  the 
testimony,  that  the  rent  he  agreed  to  pay  was  not  about  the 
true  yearly  value  of  the  whole  of  the  premises. 

Under  such  circumstances  we  would  not  be  justified  in  hold- 
ing, against  the  solemn  act  of  these  parties  under  their  hands 
and  seals,  and  the  testimony  going  to  sustain  it,  that  but  one 
half  of  the  premises  were  in  fact  leased  or  intended  to  be 
leased.  Besides,  as  the  record  stands,  we  could  not,  under 
the  long  established  rules  of  practice  in  such  cases,  grant  the 
relief  asked  by  appellant,  as  her  claim  rests  alone  upon  her 
answer,  which  she  had  not  made  a  cross-bill. 

We  can  perceive  no  error  in  the  refusal  of  the  court  to  dis- 
miss the  bill,  and  in  refusing  to  change  the  terms  of  the  lease 
from  the  whole  to  an  undivided  half  of  the  premises,  and  must 
affirm  the  decree  correcting  the  mistake  as  to  the  location  of 
the  twenty-four  feet. 

Decree  affirmed. 
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The  Illinois  Central  Railroad  Company 

v. 

Isaac  A.  Arnold. 

1.  Railroads — what  is  negligence.  Where  a  cow  entered  the  close  of  another, 
through  an  insufficient  fence  upon  the  highway,  and  passed  from  thence  through 
a  space  made  for  bars,  and  used  as  a  farm  crossing,  upon  the  railroad  track  and 
was  killed,  and  it  was  proved  that  the  bars  had  been  left  down  for  a  period  of 
three  months:  Held,  that  the  statute  required  the  railroad  company  to  "erect 
and  maintain"  a  sufficient  fence,  of  which  the  bars  were  a  part,  and  that  the 
company  were  guilty  of  negligence  for  allowing  them  to  remain  down  for  so  long 
a  time. 

2.  But  it  seems  that  if  the  bars  had  been  taken  down  by  the  owner  or  occu- 
rpant  of  the  farm,  for  whose  use  they  were  made,  and  the  crossing  permitted  by  the 
railroad  company,  and  he  had  neglected  to  replace  them,  his  own  act  would  pre- 
Tent  a  recovery  in  a  suit  brought  by  him. 

3.  Trespass — of  cattle,  what  constitutes.  Under  the  laws  of  this  State  cattle 
may  go  at  large,  and  if  they  enter  upon  private  property,  they  are  not  trespass- 
ers, unless  such  property  is  surrounded  by  a  statutory  fence. 

Appeal  from  the  Circuit  Court  of  DeWitt  county ;  the  Hon. 
John  M.  Scott,  Judge,  presiding. 

The   facts  are  fully  stated  in  the  opinion. 

Mr.  C.  H.  Moore,  for  the  appellant. 

Mr.  H.  S.  Greene,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  cow  of  the  appellee,  Arnold,  was  killed  by  a  train  of 
the  appellant,  where  the  road  passes  through  the  farm  of  one 
Thomas  Snell.  The  cow  had  come  upon  his  farm  from  the 
public  highway,  through  an  insufficient  fence,  and. passed  from 
thence  on  to  the  railway  track  through  an  open  space,  designed 
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as  a  farm  crossing,  where  the  company  had  erected  bars  about 
a  year  before  the  accident.  The  bars,  however,  had  been 
down  and  wholly  neglected  for  three  months.  On  these 
agreed  facts  the  court  gave  judgment  for  the  plaintiff  below. 

If  the  bars  had  been  taken  down  by  the  owner  or  occupant 
of  the  farm,  and  he  had  neglected  to  replace  them,  it  might 
be  urged,  with  great  propriety,  that  his  own  acts  would  pre- 
vent a  recovery  in  a  suit  brought  by  him.  But  in  this  suit  it 
is  immaterial  whether  the  bars  were  taken  down  by  the  com- 
pany or  the  occupant  of  the  adjacent  land.  The  company 
was  guilty  of  negligence,  under  the  statute,  in  allowing  them 
to  remain  down  for  three  months.  The  statute  required  the 
company  to  "  erect  and  maintain  "  a  sufficient  fence,  and  of 
this  fence  the  bars  were  a  part.  Great  Western  B.  JR.  Co.  v. 
Helm,  27  Ills.,  199. 

It  is  urged,  however,  that  the  cow  of  appellee  was  a  tres- 
passer on  the  farm  of  Snell.  But  under  the  law  of  this  State, 
as  long  since  settled  by  this  court,  cattle  may  go  at  large,  and 
if  they  enter  upon  private  property  they  are  not  trespassers 
unless  such  property  is  surrounded  by  a  statutory  fence.  The 
fence,  in  this  case,  between  the  farm  of  Snell  and  the  high- 
way, was  admitted  to  be  insufficient,  and,  in  determining  the 
rights  of  the  appellee,  they  must  be  passed  upon  as  if  no 
fence  whatever  had  been  there.  If  there  had  been  no  fence 
on  the  highway,  it  would  hardly  be  contended  that  the  com- 
pany was  not  liable  for  allowing  this  opening  in  the  railway 
fence  to  remain  three  months,  and  its  track  subject  to  be 
entered  upon  by  all  the  animals  running  at  large  in  the  neigh- 
borhood, and  a  fence  less  than  that  required  by  law  around 
the  farm  of  Snell  did  not  change  the  aspect  of  the  case. 

The  judgment  of  the  circuit  court  was  in  accordance  with 
the  former  decisions  of  this  court,  and  must  be  affirmed. 

Judgment  affirmed. 
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James  Q.  Brown 

v. 
Thomas  W.  Berry. 

1.  Practice — of  recalling  a  witness.  If  a  new  point  arises,  or  a  material  ques- 
tion has  been  omitted,  the  court  may,  in  its  discretion,  permit  the  witness  to  be 
again  called  and  examined,  affording  to  the  other  party  the  opportunity  of 
cross-examining  the  witness,  and  of  calling  rebutting  testimony  ;  and,  of  itself,  is 
not  good  ground  for  reversal,  unless  it  shall  appear  that  the  exercise  of  such  a 
discretion  may  have  worked  injustice. 

2.  Allegations  and  proofs — of  the  use  of  a  videlicit.  In  an  action  by  the  pur- 
chaser, against  his  vendor  for  the  non-delivery  of  property,  the  use  of  the  'videlicet 
is  to  avoid  a  variance  between  the  averments  and  the  proof,  and  its  effect  is,  to 
sustain  the  positive  averments  in  the  declaration  which  require  strict  proof. 

3.  So,  where  the  first  and  second  counts  in  the  declaration  aver  the  purchase  of 
a  farm,  and  thirty-five  head  of  cattle,  and  forty  hogs,  and  certain  other  specific 
property,  named  therein,  and  the  third  count  avers  the  purchase  of  a  certain 
other  farm,  and  thirty-five  head  of  cattle,  and  forty  hogs,  and  a  large  quantity  of 
other  personal  property  then  on  said  farm,  to  wit:  etc.,  the  use  of  the  videlicet 
in  this  count,  avoids  a  variance,  and  tends  to  sustain  the  positive  averments  in 
the  declaration. 

4.  New  trials — verdict  contrary  to  the  weight  of  evidence.  If  the  evidence  is 
conflicting,  or  irreconcilable,  it  is  the  province  of  the  jury  to  give  it  its  proper 
weight,  rejecting  what  they  think  is  unworthy  ot  belief. 

Writ  of  Error  to  the  Circuit  Court  of  Piatt  County  ;  the 
Hon.  A.  J.  Gallagher,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  in  the  Macon 
County  Circuit  Court,  and  afterward  taken,  by  change  of  venue, 
to  the  Circuit  Court  of  Piatt  County,  to  recover  damages  for 
breach  of  contract.  On  the  16th  of  August,  186i,  Berry 
bought  of  Brown  a  certain  farm  and  all  the  personal  property 
then  on  the  farm,  except  the  household  furniture  and  three 
horses,  in  which,  were  included  thirty-five  head  of  cattle, 
forty  head  of  hogs,  and  certain  other  enumerated  articles,  for 
which  Berry  was  to  pay  Brown  $20,000 — $8,000  cash  in  hand, 
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$7,000  on  or  before  the  20th  of  September,  1864,  and  $5,000 
on  the  16th  of  September,  1865,  and  Brown  was  to  deliver  to 
Berry,  between  the  15th  and  20th  of  September,  1864,  the  said 
farm,  and  the  said  goods  and  chattels,  not  above  excepted. 

Berry  alleges  payment  according  to  the  terms  of  the  con- 
tract, and  a  breach  on  the  part  of  Brown  for  non-delivery  of 
the  said  goods  and  chattels,  not  above  excepted,  for  which  he 
claims  damages. 

On  the  trial  of  the  cause  in  the  court  below,  a  verdict  was 
found  for  the  plaintiff,  and  judgment  rendered  for  $402.50 
and  costs  of  suit.  A  motion  for  a  new  trial  was  overruled, 
and  leave  given  the  defendant  to  file  his  bill  of  exceptions. 
The  defendant  brings  the  cause  to  this  court  on  a  writ  of 
error,  and  assigns  for  error,  among  others,  the  recalling  a 
witness,  and  the  evidence  admitted  under  the  videlicet,  and 
asks  this  court  to  reverse  the  judgment. 

Messrs.  JSTelson  &  Bobt  and  Mr.  A.  B.  Bunn,  for  the  plain- 
tiff in  error. 

Mr.  H.  Crea  and  Mr.  H.  S.  Greene,  for  the  defendant  in 
error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

"While  the  admission  of  evidence  on  the  trial  of  a  cause  is, 
to  a  large  extent,  regulated  by  general  rules,  still,  to  some 
extent,  it,  is  within  the  discretion  of  the  court  trying  the  case. 
As  a  general  rule,  the  court  conforms  to  the  practice  of  requi- 
ring the  party  calling  a  witness,  to  examine  him  on  every 
pofnt  to  which  the  witness  can  speak,  before  he  leaves  the 
stand ;  but,  if  a  new  point  arises,  or  a  material  question  has 
been  omitted,  the  court  may,  in  its  discretion,  permit  the  wit- 
ness to  be  again  called  and  examined,  affording  to  the  other 
party  the  opportunity  of  cross-examination,  and  the  right  to 
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call  rebutting  evidence.  The  general  rule  is  one  which  has 
been  adopted  for  convenience  and  the  dispatch  of  business, 
and  should  not  be  lightly  departed  from ;  but  as  the  object  of 
all  trials  is  the  attainment  of  justice,  this  court  will  not  reverse, 
unless  it  appears  that  the  exercise  of  such  a  discretion  may 
have  worked  injustice.  We  do  not  perceive  that  recalling  the 
witness  in  this  case  could  have  produced  such  a  result.  This 
was  but  a  reasonable  exercise  of  discretion  by  the  court.  The 
exercise  of  such  a  discretion  had  been  repeatedly  held  by  this 
court  not  to  be  ground  of  reversal,  unless  injury  has  been 
occasioned.  JBussell  v.  Martin,  2  Scam.,  492 ;  Bloom  v.  Good- 
ner,  Breese,  63  ;  Welch  v.  The  People,  17  111.,  339 ;  Hunt  v. 
Weir,  29  111.,  83 ;   Wilburn  v.  Odell,  ib.,  456. 

It  is  insisted  that  there  was  a  variance  between  the  different 
counts  and  the  evidence.  After  a  careful  examination  of  the 
record,  we  do  not  see  that  this  objection  is  well  taken.  The 
-third  count  avers,  in  general  terms,  the  purchase  of  a  farm  and 
thirty-five  head  of  cattle,  and  forty  hogs,  together  with  a  large 
quantity  of  other  property  on  the  farm,  which  is  described 
under  a  videlicet.  The  payment  of  the  contract  price  is 
averred,  and  a  breach  by  the  non-delivery  of  the  cattle  and 
hogs.  The  evidence  does  not  enumerate  all  the  various  arti- 
cles specified  under  the  videlicet.  But  the  proof  shows  that 
the  farm,  the  cattle,  the  hogs,  and  a  quantity  of  other  property, 
were  purchased.  This,  we  think,  sustained  the  contract  as 
averred  in  this  count.  The  particular  articles  constituting  the 
other  property  being  laid  under  a  videlicet,  did  not  vary  or 
change  the  substance  of  the  previous  positive  averment,  and 
was  not  material,  and  a  failure  to  prove  every  item  thus  enu- 
merated, did  not  vary  from,  but  sustained  the  positive 
averment.  The  use  of  the  videlicet  is  to  avoid  a  variance  and 
to  avoid  a  positive  averment  which  must  be  strictly  proved. 
There  being  one  count  proved,  it  was  sufficient  to  sustain  the 
verdict,  as  the  evidence  applied  to  that  as  fully  as  to  the  other 
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counts.      "We,   therefore,   deem   it  unnecessary   to   examine 
them. 

It  is  also  urged  that  the  evidence  does  not  support  the  ver- 
dict. It  is  conflicting,  and  in  such  cases,  it  is  for  the  jury  to 
weigh,  and  to  give  to  every  part  its  due  weight.  If  irrecon- 
cilable, then  they  must  give  proper  weight  to  such  as  they 
believe,  and  reject  such  portions  as  they  think  unworthy  of 
belief.  This,  they  have  better  facilities  of  doing  than  other 
persons,  as  they  see  the  witnesses  and  hear  them  testify.  If 
they  had  regarded  the  evidence  for  plaintiff  in  error  alone, 
they  would,  no  doubt,  have  found  for  him,  but  believing  that 
on  the  part  of  defendant  in  error,  they  were  warranted  in  find- 
ing for  him.  In  such  a  conflict,  we  could  not  reverse,  because 
the  weight  of  evidence  may  be  slightly  against  the  finding  oi 
the  jury.  The  judgment  of  the  court  below  is,  therefore 
affirmed. 

Judgment  affirmed. 


William  Lintner 

v. 
James  Millikin. 

1.  Partnership — existence  of — determined  by  the  facts  and  intention  of  the  par- 
ties. The  intention  of  the  parties,  together  with  the  facts,  must,  as  between 
themselves,  be  decisive  of  the  question,  whether  a  partnership  did,  or  did  not 
exist  between  them,  and  as  to  its  extent. 

2.  Contracts — to  be  construed  by  courts  alone — an:I  not  by  loitnesses.  The  rule 
is  well  settled,  that  the  construction  of  contracts,  written  or  verbal,  rests 
exclusively  with  the  court,  and  they  can  not  be  expounded  by  witnesses. 

3.  Partnership — •construction  of  a  particular  agreement — what  will  r,iot  oonsti- 
tute  a  partnership.  B  &  L,  partners  in  the  manufacture  of  certain  agricultural 
implements,  made  a  verbal  agreement  with  M,  a  banker,  whereby  he  agreed  to 
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furnish  them  money  from  time  to  time,  and  sufficient  to  manufacture  as  many 
articles  as  they  might  think  safe  and  profitable,  M's  advances,  in  any  event,  to 
be  returned  to  him,  and  if  the  adventure  proved  profitable,  he  to  have  in  addi- 
tion, one  third  of  the  profits  in  lieu  of  interest  on  the  money  loaned.  No  time 
being  fixed  for  the  termination  of  the  adventure,  or  provision  made  that  M 
should  bear  any  part  of  the  expenses  or  losses ;  Held,  that  no  partnership 
existed  between  B  k  L  and  M,  in  virtue  of  such  agreement. 

4.  New  trial — luhere  substantial  justice  has  b:en  done.  Where  substantial  jus- 
tice has  been  done,  a  judgment  will  not  be  reversed  because  of  the  admission  of 
improper  testimony. 

Writ  of  Error  to  the  Circuit  Court  of  Macon  county ;  the 
lion.  Charles  Emerson,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Nelson  &  Eobt,  for  the  plaintiff  in  error. 

Mr.  A.  J.  Gallagher,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  decision  of  the  principal  question  made  on  this  record 
will  dispose  of  all  other  questions  made  and  discussed  by  the 
plaintiff  in  error.  The  question  is,  was  there  a  partnership 
between  these  parties  in  the  enterprise  in  which  Barnes  & 
Lintner  were  the  active  operators  ? 

This  is  to  be  determined  by  the  facts,  and  the  intention  of 
the  parties  at  the  time  it  was  inaugurated. 

The  material  facts  are,  that  Barnes  &  Lintner  were,  in  the 
fall  of  1864,  and  had  been  for  some  time  previous  thereto, 
partners  in  the  manufacture  of  pumps,  at  Decatur.  At  that 
time,  they  conceived  the  idea  that  money  could  be  made  by  the 
manufacture  of  cultivators,  and  they  determined,  if  they  could 
find  a  person  willing  to  advance  the  necessary  capital  for  an  , 
interest  in  the  profits,  they  would  engage  in  the  business.  Mil- 
likin,  being  a  banker  in  that  city,  with  whom  Barnes  &  Lintner 


180  Lintner  v.  Millikin.  [Jan.  T., 

Opinion  of  the  Court. 

kept  their  bank  account,  was  applied  to  by  Barnes,  and 
it  being  thought  the  enterprise  would  be  a  profitable 
speculation,  and  that  the  business  might  he  done  and  the 
profits  realized  and  closed  up  by  the  first  of  July,  1865,  Milli- 
kin  agreed  to  furnish  the  requisite  funds  for  the  manufacture 
of  such  number  of  machines  as  Barnes  &  Lintner  might  think 
safe  and  profitable  to  make ;  that  Barnes  &  Lintner  should 
take  the  management  of  the  business,  manufacture  and  sell 
the  machines,  and  collect  the  proceeds,  and  return  to  Milli- 
kin  his  capital  and  a  share  of  the  profits,  which  were  to  be 
divided  in  the  proportion  of  two  thirds  to  Barnes  &  Lintner, 
and  one  third  to  Millikin. 

The  business  did  not  result  so  fortunately  as  was  antici- 
pated, and  Millikin's  money  was  not  returned  to  him  by  the 
first  of  July,  1865.  In  the  fall  of  that  year,  Millikin,  for  the 
first  time  mentioned  the  subject  of  interest  on  his  advances, 
and  expressed  his  regret,  and  the  inconvenience  to  which  he 
was  subjected,  by  the  failure  to  refund,  and  requested  them 
to  hasten  collections  on  the  cultivator  account.  The  original 
agreement  made  with  him  was,  that  he  was  to  have  the  money 
invested  by  him  "  in  any  event,"  and  one  third  of  the  profits, 
but  no  time  was  stipulated  ;  so  fast  as  the  money  was  realized 
from  the  machines  it  was  to  be  paid  to  Millikin  until  his  invest- 
ment was  returned,  and  then  he  was  to  be  paid  out  of  the  next 
proceeds  of  the  business,  one  third  of  the  profits.  As  no 
losses  were  anticipated  by  either  of  the  parties,  there  was  no 
understanding  in  regard  to  them,  and  nothing  said  about  inter- 
est. Barnes  &  Lintner,  in  the  winter  of  1861-5,  proceeded 
to  manufacture  the  cultivators,  Millikin  supplying  the  money, 
until  the  amount  reached  five  hundred,  when  Lintner  wished 
to  stop — but  they  went  on  and  manufactured  one  thousand 
and  two,  when  Lintner  refused  to  be  any  further  interested. 
The  advances  made  by  Millikin  up  to  this  time,  after  deduct- 
ing all  that  had  been  paid  in  bank  on  this  account,  amounted 
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to  eight  thousand  two  hundred  and  ninetj-one  dollars  and 
sixty-eight  cents,  exclusive  of  interest. 

On  the  trial,  Barries  was  examined  as  a  witness  for  the 
plaintiff,  and  so  was  the  plaintiff  himself,  and  they  were  seve- 
rally asked  by  the  plaintiff's  counsel  how  they  regarded  Mil- 
likin  in  the  transaction,  whether  as  a  partner  or  not.  To 
asking  this  question  and  answering  it,  the  defendant  objected, 
but  the  court  permitted  it,  and  Barnes  stated  that  he  never 
had  regarded  Millikin  as  a  partner,  but  had  considered  him 
in  the  light  of  a  creditor  of  the  firm  of  Barnes  &  Lintner, 
for  his  advances  of  money  for  the  business.  That  Millikin 
was  to  have  the  amount  of  his  advances  paid  back  to  him  in 
any  event.  Millikin  declared  that  he  never  regarded  it  as  a 
partnership  transaction,  but  considered  it  as  a  loan  of  money 
to  Barnes  &  Lintner,  which  they  were  bound  to  pay  back 
to  him. 

Lintner,  on  his  examination  as  a  witness  on  his  own  behalf 
testified,  without  objection,  that  at  an  interview  with  Millikin 
about  these  affairs,  he  admitted  he  was  to  share  one  third  of 
the  losses,  and  Lintner  told  him,  at  that  time,  he  had  always 
regarded  him  as  a  partner,  all  which,  Millikin,  on  being 
recalled,  positively  denied. 

We  believe  the  rule  to  be  well  settled,  that  the  construction 
of  contracts,  written  or  verbal,  is  for  the  court,  and  cannot  be 
expounded  by  witnesses.  Their  legal  effect  cannot  rest  in  the 
opinions  of  witnesses.  Parties  may  become  partners  without 
their  knowing  it,  the  relation  resulting  from  the  terms  they 
have  used  in  the  contract,  or  from  the  nature  of  the  under- 
taking. They  may  make  a  bargain  together,  without  know- 
ing it  creates  or  involves  a  partnership,  and  subjects  them  to 
the  law  of  partnership.  This  occurs  most  frequently  when 
the  agreement  relates  to  a  single  transaction,  or  to  one  or  two 
only.     Pars,  on  Partn.,  51,  ch.  5. 

We  think  the  question  and  answer  should  not  have  been 
permitted. 
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Independent  of  these  opinions,  what  do  the  naked  facts 
show?  Simply,  a  borrowing  of  money  from  a  banker,  for  an 
indefinite  time,  he  taking  his  chance  for  one  third  of  the  profits 
in  lien  of  interest  on  his  money.  Millikin  had  no  interest  in 
the  machines  manufactured,  or  in  the  notes  taken  from  the 
purchasers  on  their  sale.  These  all  belonged  to  the  firm  of 
Barnes  &  Lintner.  JSTor  had  Millikin  any  lien  npon  them  ; 
he  relied  on  the  promise  of  the  firm  to  repay  him  his  advances 
as  rapidly  as  money  could  be  realized  from  the  machines,  and 
was  to  have  them  paid  back  to  him  in  any  event.  This  case 
differs  from  that  of  Bobbins  v.  Laswell,  27  111.,  375,  which 
plaintiff  in  error  cites  as  decisive  of  this.  In  that  case,  the 
agreement  was  in  writing,  under  seal,  and  contained  various 
stipulations,  and  fixed  a  term  for  the  continuance  of  the  agree- 
ment, and  the  bill  was  filed  by  Bobbins  for  an  account.  It 
was  not  denied  by  Laswell  that  the  agreement  was  a  partner- 
ship, but  that  it  was  made  to  cover  an  usurious  transaction. 
On  the  authority  of  the  case  of  Reid  v.  Ilollinshead,  4  Barn, 
and  Or.,  lOEng.,  C.  L.  Eep.,  836,  and  Dob  et  al.  v,  Ilalsey,  18 
Johns.,  34,  and  1.  B.  Monroe,  160,  citing  by  mistake  the  case 
of  Ferguson  v.  Alcorn,  when  it  should  have  been  cited  as 
Swan  v.  Hall,  parts  of  which  cases  were  on  the  same  page  of 
the  book,  and  Story  on  Partnership,  that  the  contract  made 
them  partners  inter  se. 

This  case,  we  think,  is  distinguishable  from  that,  in  this  and 
other  respects.  Here  was  an  agreement  on  the  part  of  the 
plaintiff,  that  he  would  furnish  the  money  necessary  to  build 
as  many  cultivators  as  Barnes  &  Lintner  might  think  safe  and 
profitable  to  make,  and  that  for  the  use  of  the  money  by 
Barnes  &  Lintner  he  would  charge  no  interest,  but  be  content 
with  one-third  of  the  profits  on  the  adventure,  and  take  his 
chances  for  such  profits.  JSTo  time  was  fixed  when  the  adven- 
ture should  terminate,  but  as  the  plaintiff  supplied  the  money, 
it  was  clearly  the  intention  of  the  parties,  that  he  could  refuse 
supplies  whenever  his  judgment  so  dictated.     And  so  could 
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the  firm  of  Barnes  &  Lintner  terminate  it,  whenever  they 
should  deem  it  inexpedient  to  manufacture  cultivators.  There 
was  no  other  tie  to  bind  them  but  their  own  individual  inte- 
rests, and  which  either  party  could  sever  at  any  moment. 

The  plaintiff  does  not  seek  to  recover  profits,  but  sues  to 
get  the  money  back  lie  has  advanced  to  the  defendants.  He 
disclaims  the  idea  of  a  partnership,  and  we  infer,  from  the 
nature  of  the  transaction,  that  it  was  simply  an  arrangement 
by  which  Barnes  &  Lintner,  then  partners  in  business,  could 
get  money  to  carry  out  an  enterprise  of  their  own  suggestion, 
and  avoid  paying  any  interest  upon  it  by  according  to  the 
lender  a  share  of  the  profits.  It  was  but  a  mode  of  getting 
compensation  for  the  hire  of  money.  Such  arrangements  are 
quite  common,  and  owners  of  farms  often  agree  with  owners 
of  labor  to  find  all  the  capital,  the  other  party  agreeing  to  find 
all  the  labor,  and  to  divide  the  profits  equally,  or  in  some  other 
proportion,  the  farmer's  capital,  in  any  event,  to  be  returned 
to  him.  They  are  not  partners.  Many  other  instances  might 
be  given ;  they  are  collated  in  Parsons  on  Partnership,  58 
note  (d). 

It  appears  when  Lintner  was  sworn  as  a  witness,  he  testified 
that  plaintiff  admitted  in  a  conversation  he  had  with  him, 
that  he  was  a  partner  and  liable  for  losses.  The  plaintiff,  on 
being  recalled,  denied  this,  and  sustained  Barnes,  and  taking 
the  testimony  all  together,  we  think  it  is  proved  that  the  ques- 
tion of  loss  was  not  discussed  when  the  agreement  was  made, 
and  for  the  reason  that  neither  party  anticipated  a  loss.  It  is 
is  not  probable,  therefore,  that  the  plaintiff  could  have  made 
the  admission,  and  so  the  judge  who  tried  J:he  cause  thought. 

Intention  being  to  be  ascertained  from  the  acts  and  declara- 
tions of  the  parties  themselves,  and  as  two  of  the  alleged 
partners  disclaimed  any  partnership,  and  nothing  in  the  trans- 
action itself  compelling  the  court  to  hold  it  a  partnership, 
what  acts  were  done  by  the  parties  to  give  the  arrangement 
made   the  character  of  a  partnership  ?     We  perceive  none. 
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The  plaintiff  did  nothing  but  furnish  the  funds  when  called 
on,  and  receive  from  the  defendants  such  moneys  as  they, 
from  time  to  time,  were  enabled  to  refund  to  him. 

But,  admitting  there  was  a  partnership  in  the  outset,  there 
was  no  time  fixed  for  its  duration.  It  was  expected  by  the 
parties  that  the  profits  would  be  realized  and  the  whole  matter 
closed  up  by  the  first  of  July,  1865,  but  ther^  was  no  under- 
standing that  the  money  advanced  by  the  plaintiff  should  be 
refunded  by  that  day.  It  appears  that  Barnes  &  Lintner,  at 
the  instigation  of  the  plaintiff,  but  against  the  judgment  of 
Lintner,  who  was  content  with  the  manufacture  of  five  hun- 
dred machines,  extended  the  amount  to  one  thousand  and  two, 
and  then  ceased  entirely  the  manufacture,  he  refusing  to  be 
further  interested  in  it,  to  which  no  objection  was  made.  Now, 
if  there  was  a  partnership  up  to  July  1,  1865,  after  that  time 
it  was  merely  at  will,  for  there  is  no  implication  or  presump- 
tion from  the  acts  and  conduct  of  the  parties  that  it  was  oth- 
erwise. This  refusal  of  Lintner  to  continue  the  manufacture, 
was  a  virtual  dissolution,  (Story  on  Part.  §  272,  p.  409,)  and 
being  so,  the  right  of  the  plaintiff  to  demand  a  return  of  his 
money,  which  was  to  be  returned  "in  any  event,"  and  by  an 
action  at  law,  cannot  be  questioned — the  rule  that  one  partner 
cannot  sue  another  at  law  except  for  a  balance  struck,  and  a 
promise  to  pay  it,  having  no  application.  The  reason  of  that 
rule  has  no  existence  here,  because,  in  order  to  ascertain  the 
amount  to  be  refunded  to  the  plaintiff,  no  examination  of  part- 
nership accounts  is  necessary,  nor  any  inquiry  into  profits  and 
losses,  nor  into  any  matter  growing  out  of  a  partnership  con- 
cern. No  losses  can  be  set  up  against  the  plaintiff's  claim, 
no  investigation  of  accounts  is  involved,' but  the  simple 
demand  is,  that  the  defendants  shall  pay  back  to  the  plaintiff 
the  money  they  received  from  him,  and  which  they  promised 
to  repay  "  in  any  event,"  exclusive  of  any  interest  thereon, 
his  right  to  interest  being  extinguished  in  his  agreement  to 
receive  one-third  of  the  profits  of  the  adventure.     These  were 
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the  premium  on  his  loans,  and  for  that  the  court  found  a  ver- 
dict, and  we  are  not  disposed  to  disturb  it.  The  admission 
of  the  improper  testimony,  when,  upon  the  whole  record,  it 
appears  justice  has  been  done,  and  to  which  the  received  tes- 
timony could  not  have  contributed,  is  not  sufficient,  as  this 
court  has  so  often  decided,  to  reverse  a  judgment. 

For  the  reasons  given,  the  judgment  of  the  circuit  court  is 
affirmed. 

Judgment  affirmed. 


Arthur  Latham  et  al. 

v. 
John  Henderson  et  al. 


1.  Resulting  trusts.  L  purchased  certain  lands,  and  paid  therefor  $2,500.00 
— $1,200.00  of  which  belonged  to  his  son  C,  and  took  the  deed  therefor  in  his 
own  name.  Shortly  after,  C  died,  leaving  his  father  and  mother  and  five  brothers 
and  sisters,  as  his  heirs,  and,  subsequently,  L,  becoming  heavily  indebted,  con- 
veyed the  lands  to  the  brothers  and  sisters  of  C,  without  consideration  :  Held, 
in  a  suit  against  L,  to  subject  these  lands  to  the  payment  of  his  debts,  that  the 
heirs  of  C  had  a  resulting  trust  therein,  to  the  extent  of  twelve  undivided  twenty- 
fifths  ;  and  that  the  legal  title  to  the  remainder  was  held  by  them,  subject  to  the 
lien  of  the  creditors  of  L,  as  also  one-seventh  of  the  twelve  twenty-fifths,  which 
belonged  to  L,  as  one  of  the  seven  heirs. 

2.  Same — determining  extent  of — in  a  particular  case.  And  in  determining  the 
extent  of  this  resulting  trust,  only  such  funds  belonging  to  C  as  were  actually 
used,  and  then  held  by  L,  in  the  purchase  of  the  lands,  can  be  taken  into  account. 
Demands  against  third  persons,  belonging  to  C,  and  in.L's  hands  for  collection, 
and  paid  subsequent  to  the  purchase,  cannot  be  considered  in  fixing  the  extent 
of  his  interest. 

Appeal  from  the  Circuit  Court  of  McLean   county ;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

24 — 47th  III. 
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Tins  was  a  bill  in  chancery,  filed  in  the  Circuit  Court  of 
McLean  county,  by  John  Henderson  and  others,  appellees, 
against  Arthur  Latham  and  others,  to  set  aside  a  certain  deed 
made  by  one  W.  H.  Latham,  to  his  co-defendants,  for  a  large 
quantity  of  land,  and  subject  the  same  to  the  payment  of  cer- 
tain indebtedness  due  from  him  to  complainants.  The  further 
facts  in  the  case  are  fully  stated  in  the  opinion. 

Mr.  O.  T.  Reeves,  for  the  appellants. 

Messrs.  Packard  &  Dickinson,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

John  Henderson  &  Co.  recovered  a  judgment  against 
"W.  H.  Latham  by  attachment,  in  the  McLean  Circuit 
Court,  and  then  filed  this  bill  in  chancery  to  set  aside  a  deed 
made  by  him  to  his  co-defendants  herein,  for  the  lands  upon 
which  the  attachment  had  been  levied.  The  indebtedness 
was  fully  proved  in  this  proceeding,  and  the  only  question  in 
the  record  is,  the  extent  of  the  interest  of  W.H.  Latham  in  the 
lands  in  controversy,  so  far  as  relates  to  creditors. 

It  appears  that  the  lands  were  all  entered  by  "William  II. 
Latham,  in  1853,  at  the  Government  Land  Office,  with  money, 
a  part  of  which,  belonged  to  his  son  Charles,  then  mining  in 
California.  The  title  was  taken  by  the  father  in  his  own 
name.  Charles,  soon  after,  died,  leaving  five  brothers  and 
sisters,  and  his  father  and  mother,  as  his  heirs.  William  H. 
Latham  retained  the  legal  title  until  1861,  when,  being  at 
the  time  very  heavily  in  debt,  he  conveyed  the  lands  now 
in  controversy,  to  his  children,  the  brothers  and  sisters  of 
the  deceased  Charles.  These  conveyances,  except  as  to  one 
section  which  is  not  included  in  the  decree  of  the  circuit  court, 
were  without  consideration,  and    therefore  void    as  to   the 
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appellees  who  were  creditors,  unless  the  lands,  or  some  ascer- 
tainable interest  in  them,  belonged  in  equity  to  the  other  heirs 
of  Charles  Latham,  deceased.  So  far  as  the  lands  were 
entered  with  the  money  of  Charles  Latham,  there  was,  of 
course,  a  resulting  trust  in  his  favor  while  living,  and  in 
favor  of  his  heirs  after  his  decease,  and  to  the  extent  of 
this  equitable  interest,  their  legal  title,  derived  under  the  deed 
from  William  H.  Latham,  cannot  be  disturbed. 

There  are  two  thousand  acres  of  the  land  now  in  controversy, 
and  sought  to  be  reached  by  this  bill.  The  amount  paid  for 
entering  these  lands,  at  Government  price,  was  twenty-five 
hundred  dollars.  It  is  urged  by  counsel  for  appellant  thai,  in 
determining  what  portion  of  this  money  belonged  to  Charles 
C.  Latham,  we  are  to  take  into  account  two  debts,  amounting 
to  about  $700,  due  him,  and  then  in  the  hands  of  his  father  for 
collection,  and  on  which  the  latter  had  given  further  time  to 
the  debtors.  But  this  position  is  not  tenable.  These  debts 
were  not  collected  until  long  after  the  entry,  and  a  resulting 
trust  arises  only  so  far  as  William  PL  Latham  used  the  funds 
of  his  son,  then  held  by  him,  for  the  purchase  of  the  lands. 

It  is  also  insisted  for  the  appellants  that  Charles  sent  to  his 
father,  from  California,  between  $600  and  $700,  in  1851 ; 
$600  May  1,  1853,  and  $300  June  3,  1853.  But  it  is  very 
evident  from  the  two  letters  of  those  dates,  from  Charles  to  his 
father,  that  only  one  sum  of  $600  was  sent,  and  that  was  by 
draft  in  the  letter  of  May  1st.  In  the  letter  of  June  3d,  he 
says :  "  The  money  that  you  spoke  about  in  your  last  letter 
before  this,  I  have  sent  you  ;  six  hundred  dollars  by  Adams 
express."  lie  says  in  this  same  letter  that  he  was  not  doing 
well,  having  been  engaged  for  three  weeks  in  unprofitable 
labor,  but  was  going  to  work  in  a  place  where  he  expected  to 
make  four  or  five  dollars  per  day.  He  states  that  it  cost  him 
$3.75  per  hundred  to  send  the  $600,  and  that  is  what  he  states 
in  his  letter  of  May  1st  his  draft  cost  him.  If  he  had  really 
made  two  distinct  remittances,  within  the  preceding  month, 
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of  $600  each,  he  would,  undoubtedl  y,  in  his  letter  of  June  3d, 
in  stating  what  money  he  had  sent,  have  referred  to  both  remit- 
tances, and  not  to  one  only.  It  is  urged  that  he  would  not 
have  sent  a  draft  by  Adams'  Express,  but  probably  at  that 
period  in  the  history  of  California,  this  was  not  uncommon. 

From  these  letters,  and  from  the  other  evidence  in  the  record, 
we  are  of  opinion  that  only  twelve  hundred  dollars  of  the 
money  of  Charles  C.  Latham  can  be  clearly  traced  to  the  entry 
of  these  lands,  and  we  think  that  sum  may  be  so  traced.  It 
appears  with  sufficient  clearness  that  it  was  not  received  or 
used  by  the  father  as  a  loan,  but  for  the  express  purpose  of 
entering  lands  for  his  son. 

It  follows,  then,  that  the  heirs  of  Charles  C.  Latham  had  a 
resulting  trust  in  these  lands  to  the  extent  of  twelve  undivided 
twenty-fifths.  The  legal  title  of  the  remaining  thirteen  twen- 
ty-fifths must  be  considered  as  held  by  the  heirs,  subject  to 
the  lien  of  the  creditors  of  William  H.  Latham,  as  also  the  one- 
seventh  part  of  the  twelve  twenty-fifths  which  would  belong  to 
him  as  one  of  the  seven  heirs  of  his  son.  The  decree  of  the 
circuit  court  will  be  so  modified  as  to  conform  to  this  opinion. 

As  cross  errors  are  not  assigned,  we  have  not  considered 
that  portion  of  the  decree  dismissing  the  bill  as  to  the  section 
conveyed  to  William  A.  Latham. 

Decree  reversed. 


Toledo,  Wabash  &  Western  Eailway  Company 

v. 
Joseph  Eodrigues. 

1.     Railroad  companies — of  the  character  of  the  liabilities  which  they  may  incur. 
Although  the  charter  of  a  railroad  company  may  not,  in  terms,  authorize  the 
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company  to  incur  expense,  on  account  of  injury   received   by   their   employees, 
yet  they  may,  in  exercising  such  franchises,  incur  such  liability. 

2.  Same — of  the  consideration  for  a  promise.  When  an  employee  has  been 
disabled  while  in  the  employ  of  a  railroad  company,  and  in  the  discharge  of  his 
hazardous  duties,  it  is  a  sufficient  consideration  to  support  a  promise  to  pay  for 
the  nursing  and  medical  attendance  necessary  to  his  cure. 

3.  Railroad  superintendent — of  his  powers.  The  general  superintendent 
may,  in  the  exercise  of  his  powers  as  such,  bind  the  company  for  the  payment 
of  such  liabilities,  which  his  constructive  consent  assumed. 

4.  Where  an  employee  of  a  railroad  company  has  received  injury,  while 
in  the  discharge  of  his  duty,  and  the  station  agent,  in  his  capacity  as  such, 
assumes  certain  liabilities  in  his  behalf,  for  nurse  and  medical  attendance,  and 
writes  a  letter  to  the  general  superintendent,  stating  the  facts,  it  is  presumed 
that  the  general  superintendent  received  such  notice,  and  in  the  absence  of  any 
instructions  to  the  contrary,  consented,  on  the  part  of  the  railroad  company,  to 
assume  the  liabilities  of  the  station  agent  for  all  reasonable  charges  in  this 
behalf. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the 
Hon.  Chas.  D.  Hodges,  Judge,  presiding. 

Messrs.  Robertson  &  Barnes,  for  the  appellant. 

Mr.  H.  J.  Atkins,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears,  from  the  record  in  this  case,  that  one  Johnson, 
while  in  the  employment  of  the  railroad  company,  as  a  brake- 
man,  was  run  over  by  a  locomotive  and  injured.  That  the 
station  agent  at  Jacksonville,  where  the  injury  occurred, 
employed  appellee  to  nurse  and  take  care  of  Johnson,  and 
told  appellee  that  appellant  would  pay  him  for  his  services. 
Appellee  performed  the  services  and  presented  his  bill  to  the 
station  agent  for  payment.  He  wrote  to  the  general  superin- 
tendent, making  a  full  statement  of  all  that  had  been  done, 
but  there  seems  to  be  no  evidence  that  this  letter  was  received. 
After  the  account  was  rendered,  the  general  superintendent 


190  T.,  W.  &  W.  K.  K.  Co.  v.  Kodrigues.       [Jan.  T., 

Opinion  of  the  Court. 

conferred  with  the  station  agent  in  reference  to  the  various 
items,  and  as  to  whether  the  charges  were  reasonable,  when 
the  superintendent  said  if  they  were  reasonable  he  would  pay 
the  account,  and  made  no  other  objections  at  the  time. 

On  the  trial  below,  and  in  tins  court,  it  is  insisted  that  these 
agents  acted  without  authority,  and  that  there  is  no  legal  obli- 
gation resting  upon  appellant  to  pay  for  these  services,  not 
withstanding  the  employment  by  the  station  agent,  and  the 
recognition  of  his  contract  by  the  general  superintendent  of 
the  road.  Although  the  charter  of  the  company  may  not,  in 
terms,  authorize  the  body  to  incur  expense  on  account  oi 
injury  received  by  their  employees,  in  the  discharge  of  their 
hazardous  employment,  yet  it  will  not  be  seriously  contended 
but  that  they  may,  in  exercising  their  franchises,  incur  such  a 

liability. 

If,  from  the  necessary  hazards  of  the  employment,  a  per- 
son devoting  his  energies  in  promoting  the  interest  of  the 
company,  at  a  moderate  compensation,  without  fault  on  his 
part,  is  severely  injured,  and  for  a  length  of  time  is  wholly 
disabled,  humanity,  if  not  strict  justice,  would  say  that  when 
the  company  have  employed  others  to  take  the  care,  and 
incur  the  expense  of  his  cure,  they  should  be  compelled 
to  observe  their  contract,  and  meet  the  expense. 

When  an  employee  has  been  disabled  and  rendered  help- 
less, in  the  employment  of  the  company,  we  can  see  no  reason 
why  this  is  not  a  sufficient  consideration  to  support  a  promise 
to  pay  for  the  nursing  and  medical  attendance  necessary  to 
his  cure,  when  the  agreement  is  express  and  not  by  implica- 
tion. To  have  that  effect  there  should,  at  legist,  be  a  request 
to  perforin  the  service.  It  is  not  such  a  duty  resting  on  the 
company,  that  any  person,  without  authority  from  the  com- 
pany, may  render  the  service  and  compel  payment.  The 
request  should  be  express  and  explicit,  and  from  a  person  who 
is  empowered  to  act  for  the  company. 
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In  this  case,  appellee  was  requested  to  render  the  service  by 
the  local  agent  entrusted  with  the  affairs  of  the  company  at 
that  station.  He  wrote  soon  after  to  the  general  superinten- 
dent, informing  him  of  what  had  been  done.  Having  written 
in  the  usual  course  of  business,  we  must  presume  that  the 
letter  was  received.  Again,  there  is  no  evidence  that  he 
countermanded  the  order,  and  not  only  so,  but  he,  when  the 
bill  was  presented  for  payment,  recognized  the  validity  of  the 
contract  and  said  he  would  pay  reasonable  charges  for  the  ser- 
vices, and  based  his  only  objection  upon  the  high  prices 
charged.  This,  in  our  judgment,  made  a  clear  case  for  a 
recovery,  for  a  reasonable  compensation,  if  these  officers  had 
authority  from  the  company  to  incur  the  liability. 

Whether  the  station  agent  had  such  power  or  not,  the  gene- 
ral superintendent  was  clothed,  and  necessarily  must  be,  with 
large  specific  as  well  as  discretionary  powers.  As  his  title 
implies,  he  has  a  general  superintendence  of  the  business 
affairs  of  the  road,  and  we  deem  it  but  a  reasonable  inference 
to  conclude  that  this  was  within  the  scope  of  these  powers, 
and  when  exercised,  that  the  company  must  be  held  liable. 
The  corporation  is  governed  within  the  limits  of  its  charter  by 
the  adoption  of  rules  and  regulations  for  the  purpose.  These 
regulations  govern  the  action  of  its  officers.  By  them  they 
confer  powers  and  impose  duties  on  their  various  agents  and 
officers;  and  by  this  means  they  exercise  their  franchises. 
These  regulations  are  private  and  not  accessible  to  the  public, 
and  hence  the  difficulty  of  other  persons  showing,  except  by 
inference  or  circumstantial  evidence,  that  any  officer  performs 
any  act  within  the  scope  of  his  authority.  It  would,  therefore, 
be  unreasonable  to  require  positive  proof  of  such  authority. 
That  fact  must  be  left  to  proof,  as  in  other  cases.  And  when 
it  is  known  that  the  general  superintendent  manages  all  the 
business  of  the  road  within  his  department,  and  binds  the 
company  by  contracts  on  its  behalf,  in  regard  to  its  general 
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business,  it  may  be  safely  inferred  that  such  a  contract  as  this 
was  within  the  scope  of  his  authority. 

Although  the  instructions  may  not  have  been  strictly  accu- 
rate, we  do  not  see  that  they  could  have  misled  the  jury. 
Even  if  they  were  not  all  precisely  applicable  to  the  evidence, 
the  finding  of  the  jury  was  clearly  right,  and  the  rejection  or 
proper  modification  of  any  of  them  could  not  have  changed 
the  result.  The  judgment  of  the  court  below  must,  therefore, 
be  affirmed. 

Judgment  affirmed. 


James  Crum,  Administrator, 


Mary  Thornley  et  al. 


1.  Insanity — evidence  of.  Homicide,  followed  by  suicide,  and  a  disposition 
of  property  entirely  at  variance  with  long  declared  intentions,  and  the  exhibi- 
tion of  unnatural  malice  toward  a  child,  are  not  of  themselves  sufficient  to  raise 
a  presumption  of  insanity  and  the  want  of  a  disposing  mind. 

2.  So  where  a  father,  believing  that  his  son  has  greatly  wronged  him,  attempts 
to  kill  him,  and  inflicts  a  mortal  wound  upon  himself,  coolly  and  deliberately, 
and  expresses  regret  that  he  has  not  accomplished  his  purpose,  and  then  takes 
from  his  pocket  a  package  of  bonds  and  gives  them  to  a  favorite  daughter-in-law, 
thus  departing  from  long  previously  declared  intentions  as  to  the  disposition  of 
these  bonds — the  bonds  not  amounting  to  more  than  a  third  of  his  estate :  Held, 
that  these  facts  do  not  establish  insanity  so  as  to  defeat  the  gift. 

3.  Gifts — the  rule  of  evidence  in  relation  to.  The  rule  which  permits  evidence  as 
to  the  pecuniary  condition,  means  and  ability  of  the  beneficiaries  of  a  will,  and 
of  those  who  might  be  benefitted  by  overthrowing  it,  with  a  view  of  determin- 
ing whether  the  testator  appreciates  his  relation  to  them,  and  exhibits  a  capable 
and  disposing  mind,  has  no  application  to  the  case  of  a  gift  accompanied  with 
delivery. 
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Appeal  from  the  Circuit  Court  of  Morgan  county  ;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

Ealph  Thornley,  who  was  eighty  years  old  at  the  time  of 
his  death,  was  possessed  of  property  amounting  in  value  to 
about  $25,000.  Of  this  amount,  some  $8,000  was  in  XL  S. 
bonds  and  notes.  The  rest  of  his  wealth  consisted  mostly  of 
land.  He  has  been  living  with  his  two  sons,  Samuel,  who  was 
unmarried,  and  Hugo,  who  was  married  and  had  four  child- 
ren. The  father  had  frequently  expressed  an  intention  as  to 
the  disposition  of  his  property,  and  it  seems  that  he  proposed 
to  give  his  bonds  and  notes  to  his  grandchildren,  and  his 
lands,  excepting  his  homestead,  to  his  children ;  the  home- 
stead was  to  be  given  to  James  Thornley,  a  son  of  Hugo  and 
Mary  Thornley.  It  was  his  intention  to  make  disposition  of 
his  property  during  his  lifetime,  and  deeds  to  the  lands  were 
actually  made  out,  but  had  not  been  signed.  The  sons  seem 
to  have  urged  him  to  execute  these  deeds  and  let  them  into 
possession  and  enjoyment  of  their  portion. 

He  had  accumulated  $3,400  in  gold,  which  he  regarded 
with  a  miserly  aifection,  counting  it  over  nearly  every  day. 

On  the  25th  day  of  November,  1866,  during  a  temporary 
absence  of  the  father,  and  while  the  rest  of  the  family  were 
at  church,  as  was  said,  this  treasure  was  taken.  The  loss  fell 
heavily  on  the  old  man,  and  he  at  once  ascribed  it  to  his  son 
Samuel.  The  ill  feeling  continued  between  the  father  and  his 
sons  from  this  time  until  his  death. 

He  served  a  notice  upon  them  to  leave  his  farm,  and  reple 
vied  some  property  that  Samuel  had  taken  into  exclusive 
possession. 

On  the  3d  of  February  this  state  of  feeling  culminated  in 

the  attempt  on  the  part  of  Kalph  Thornley  to  kill  Samuel,  and 

the  infliction  of  a  mortal  wound  by  his  own  hand  upon  himself. 

It  was  while  bleeding  from  this  wound  that  he  gave  the  bonds 

in  dispute  to  Mary  Thornley.     The  details  of  this  transaction 
25 — 47th  III. 
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are  best  gathered  from  the  deposition  of  Samuel  Thornley, 
who  testified  as  follows :  I  am  a  son  of  Ralph  Thornley  t 
deceased ;  he  was  80  years  and  23  days  old,  according  to  hi? 
statement ;  he  died  February  13th,  1867;  he  left  three  child 
ren,  Samuel  and  Hugo  Thornley  and  Mrs.  Betty  Woods  ; 
there  were  two  daughters  who  died  leaving  children — Am? 
and  Sarah  ;  Sarah  Wagoner  leaving  two  children,  Ann  Ker 
shaw  leaving  one  child  ;  there  were  five  heirs.  Kalph  Thorn- 
ley had  no  will  at  the  time  of  his  death  ;  he  died  from  shoot- 
ing himself  on  the  3d  of  February,  1867 ;  I  was  present ;  ii 
happened  from  eleven  a.  m.  to  one  p.  m.  o'clock  on  Sunday  \ 
my  brother  and  his  wife  and  children  and  myself  were  in  the" 
room ;  I  was  reading  a  newspaper  and  my  brother  was  lying 
on  the  bed  with  his  head  covered  up,  one  of  the  children  play- 
ing at  his  feet ;  Hugo  was  asleep ;  his  wife,  I  suppo&e,  was 
sitting  near  him ;  I  was  dozing  over  my  paper ;  my  fathei 
had  been  out  somewhere  ;  had  gone  out  before  I  got  up  ;  he 
came  in  through  the  middle  door  and  sat  down  by  the  hearth 
and  then  passed  into  his  room  and  went  and  unbolted  the 
front  door,  and  then  came  and  sat  down  behind  me,  and  threw 
his  hat  to  the  little  boy  and  told  him  to  hang  up  his  hat.  The 
boy  spoke  to  me  and  said,  "  Grandpa  is  going  to  shoot  you," 
and  just  then  I  heard  the  shot  and  felt  something  on  the  back 
part  of  my  head  like  the  muzzle  of  a  pistol ;  a  ball  was  taken 
out  of  my  head ;  here  it  is  ;  he  (father)  ran  out  of  the  house, 
and  some  of  the  children  said,  "  Grandpa  was  going  toward 
the  privy ;"  I  did  not  follow  him  ;  I  felt  right  faint,  and  in  a 
few  minutes  he  came  back,  apparently  as  strong  as  ever ;  he 
asked  for  a  rag  to  lay  on  the  floor  so  that  he  might  not  bloody 
the  carpet ;  he  called  for  a  pan  of  water ;  he  sat  down  ;  he 
put  his  hand  in  his  pocket  and  took  out  a  package  and  said  : 
"  Here,  Mary,  is  eight  thousand  dollars."  She  made  no  reply. 
He  repeated  again  the  same.  I  told  her,  "  take  it,  Mary,  it  is 
your  just  right;"  then  she  took  it ;  it  was  bloody;  he  was 
bleeding  right  smart ;  father  was  shot  under  his  chin  in  the 
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neck ;  I  can't  say  I  heard  a  report  of  a  pistol  at  the  privy  ;  he 
gave  as  a  reason  of  the  gift  to  Mary,  that  she  had  always  done 
well  by  him,  and  it  wonld  do  for  her  and  the  children ;  one 
child  was  a  favorite  of  the  old  man.  Mary  was  married  in 
1855,  and  had  ever  since  lived  with  the  old  man.  The  shot 
did  not  affect  me  much  at  first ;  I  afterwards  felt  a  little  faint, 
but  saw  everything  as  well  as  I  do  now.  This  money  was  in 
bonds  and  notes. 

To  recover  them,  James  Crum,  the  administrator  of  Ralph 
Thornley's  estate,  instituted  proceedings  in  the  county  court. 
The  fact  of  the  gift  was  not  denied,  and  the  only  question 
before  the  county  court  was,  whether  deceased  was  of  sound 
mind  at  the  time  of  the  gift. 

The  county  judge  found  that  he  was,  and  rendered  a  judg- 
ment against  the  administrator  for  costs.  An  appeal  was 
taken  to  the  circuit  court  and  a  trial  had,  which  resulted  in  a 
verdict  for  defendants,  and  thereupon  this  appeal  was  taken. 

The  errors  assigned  are,  that  the  court  below  gave  improper 
instructions ;  that  proper  evidence  was  refused,  and  for  refu- 
sing a  new  trial,  upon  the  ground  that  the  finding  of  the  jury 
was  against  the  weight  of  evidence. 

Mr.  I.  J.  Ketchak  and  Mr.  H.  E.  Dummer,  for  the  appel- 
lant. 

Mr.  H.  B?  McClure,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court . 

The  tragical  circumstances  in  which  this  case  has  its  origin, 
are  fully  detailed  in  the  record,  and  are  such  as  to  shock  the 
sensibilities  of  most  persons,  and  induce  a  hasty  inference 
that  the  doer  of  such  deeds  could  not  be  otherwise  than 
deranged.  It  has,  however,  never  yet  been  judicially  deter- 
mined that  a  felonious  homicide,  or  an  attempt  to  commit  it, 
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is  per  se  evidence  of  insanity,  or  an  attempt  at  self-destruction 
either.  History,  and  our  own  experience,  teach  us  that  the 
former  is  not  unusual,  and  the  latter  of  frequent  occurrence, 
but  they  do  not  teach  us  that  the  one  or  the  other  is  an  evi- 
dence of  an  insane  or  deranged  mind. 

Various  motives  conspire  to  prompt  the  one,  which  are  some- 
times, susceptible  of  proof,  while  the  other  deed,  death  by  his 
own  hand,  is,  usually,  an  unfathomable  mystery,  hidden  from 
human  ken. 

In  this  particular  case,  the  motives  of  both  deeds  are  appa- 
rent, by  the  cool,  deliberate  and  intelligent  statement  of  the 
suicide  himself,  made  understandingly,  while  in  the  full  pos- 
session of  all  his  faculties,  and  with  a  perfect  consciousness  of 
the  character  of  the  acts  done. 

He  was  a  very  old  man,  near  eighty-three  years  of  age, 
of  robust  mind  and  frame,  a  veteran  soldier  of  the  illustrious 
"Wellington  in  all  the  wars  of  the  Peninsula,  accustomed  to 
blood  and  violence  and  indifferent  to  both,  tired  of  life,  avari- 
cious and  miserly,  and  at  variance  with  his  eldest  son,  who, 
he  believed,  had  grievously  wronged  and  robbed  him  of  his 
hoarded  gold  which  he  loved  so  much  to  handle  and  count 
over ;  arbitrary  and  self-willed,  unused,  of  late  years,  to  any 
dictation,  self-reliant,  impatient  and  passionate,  vindictive  and 
God-defying,  full  credence  may  be  given  to  his  declaration 
that  "  he  had  got  tired  of  living  ;  that  he  could  not  die  a  natu- 
ral death ;  that  he  wanted  to  take  Samuel  with  him,  and  that 
he  intended  them  as  dead  shots,  and  that  he  was  sorry  he  had 
not  made  sure  work  of  it." 

Is  such  a  declaration,  from  such  a  man,  or  the  motives 
which  it  reveals,  so  unusual  and  unnatural  as  to  be  referable 
alone  to  an  insane  condition  of  mind  ?  History  is  full  of  simi- 
lar cases,  and  while  men  exist,  uneducated,  ferocious  and  bru- 
tal by  nature,  they  may  be  often  expected. 

We  have  examined,  with  great  care,  all  the  testimony  in 
this   record,  and  cannot   find   the   slightest   evidence  of  an 
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unsound  condition  of  mind,  if  the  acts  themselves,  which 
were  committed  with  so  much  deliberation,  are  not  evidence 
of  it.  That  they  are,  as  we  have  already  said,  has  not  been 
judicially  determined. 

The  great  preponderance  of  the  testimony  fully  establishes 
the  soundness  of  the  mind  of  the  deceased  on  the  day  of  the 
tragedy,  and  for  near  two  days  after  it,  when,  owing  to  a  fall, 
he  was  threatened  with  apoplexy,  and  remained  in  an  insensi- 
ble condition  for  more  than  ten  days  thereafter.  His  money 
had  been  stolen  from  him  on  the  25th  of  the  preceding 
November,  and,  though  it  annoyed  him  exceedingly,  made 
him  very  angry  and  garrulous  on  the  subject,  nothing  is  indi- 
cated from  which  the  inference  should  be  drawn  that  his  mind 
was  not  perfectly  sound,  as  much  so  as  it  could  be  in  a  man 
of  his  age.  It  is  true,  one  physician,  Dr.  Yan  Pelt,  who  hap- 
pened to  be  first  called  to  see  him  after  the  attempt  on  his  life, 
does  say  he  was  quite  stupid  until  he  gave  him  a  stimulant. 
This  was  natural,  as  there  was  a  pistol  bullet  lodged  in  the 
facial  bones,  his  jaw  bone  broken,  and  he  had  bled  profusely. 
But  after  the  stimulant  was  administered  he  talked  rationally 
on  several  subjects,  and  in  reply  to  the  doctor's  question  how 
he  had  done  it,  said,  awas  it  not  strange  that  one  cannot 
always  control  his  passions,"  and  he  further  said  he  was  only 
sorry  "  that  it  had  not  been  complete."  The  next  day,  when 
the  doctor  made  a  professional  visit,  one  of  the  family  told 
him  his  patient  had  not  taken  the  medicine  he  had  left  for 
him  ;  when  told  that  Dr.  Yan  Pelt  had  left  the  powders,  he 
obstinately  refused  to  take  them.  Different  men  might  come 
to  different  conclusions  as  to  this  being  evidence  of  insanity. 
This  witness  says,  in  talking,  in  December  preceding,  about 
some  unsigned  papers,  and  about  the  manner  his  sons  were 
treating  the  property,  and  his  perplexities  generally,  he  would 
frequently  drop  off  and  talk  about  the  loss  of  his  gold,  and 
then  talk  about  politics,  and  about  Jeff.  Davis  and  Johnson's 
administration.     Now  we  submit,  if  these  be    evidences   of 
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insanity,  what  portion  of  the  American  people  are  now  sane  ? 

There  is  nothing  in  all  this  mass  of  testimony  calculated  to 
inspire  the  belief  that  the  deceased  was  any  other  than  a  per- 
fectly sane  man,  without  the  usual  infirmities  attendant  upon 
his  great  age,  and  such  was  the  opinion  of  his  family  physi- 
cian, Doctor  Dunlap. 

We  find  the  donor  of  these  bonds  was  in  a  fit  condition  to 
make  the  gift  of  them  to  his  daughter-in-law,  Mary  Thornley* 
That  he  made  it  understandingly  at  the  time  he  placed  them 
in  her  possession,  and  afterwards,  with  a  full  knowledge  of 
what  he  had  done,  ratified  and  confirmed  the  gift. 

Is  there  anything  unnatural  in  this,  when  the  circumstances 
are  considered  ?  He  did  not  love  his  children  with  whom  he 
was  domiciled,  but  he  did  love  Mary,  his  daughter-in-law.  She 
had  been  his  companion  and  nurse  more  than  twelve  years ; 
she  had  four  children,  one  of  whom  was  a  cripple,  and 
another,  the  special  favorite  of  the  donor;  is  it  then  wonderful 
that  he  should  say  to  her  in  his  extremity,  "  Here,  Mary, 
take  these  bonds  and  notes  ;  there  is  eight  thousand  dollars  ; 
they  are  for  you  and  your  children,"  and  delivered  them  to 
her,  the  envelope  then  wet  with  his  own  blood,  as  that  was 
oozing  from  the  self-inflicted  wound,  and  Mary  and  the  chil- 
dren around  him,  as  we  may  well  suppose,  oppressed  with 
grief,  was  it  not  a  time  and  an  occasion  when  all  her  kindness, 
for  so  many  years,  should  come  rushing  back  upon  his 
memory,  awakening  the  most  generous  emotions. 

The  law  of  the  case  upon  the  facts  proved,  was  fairly  and 
fully  put  to  the  jury  by  the  instructions  on  both  sides. 

"We  have  said,  in  the  case  of  Roe  et  al.  v.  Taylor,  45  111., 
that  a  will  made  by  a  testator,  in  which,  by  some  insane  delu- 
sion of  his,  one  of  his  children  had  been  disinherited,  that 
was  a  reason  for  invalidating  the  will.  This  was  a  case  where 
a  final  disposition  was  being  made  of  all  the  property  of  the 
testator,  and  to  which,  from  all  that  appeared,  the  children 
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had  the  same  or  equal  rights,  if  they  can  be  said  to  have  any 
rights  whatever.  , 

Here  was  no  disposal  of  his  property  by  the  deceased,  but 
a  gift  to  a  favorite  child  of  a  portion  of  it  only,  and  to  which 
the  doctrine  of  that  case  cannot  apply.  These  considerations 
present  the  instructions  for  the  appellee  in  proper  shape  and 
on  defensible  ground. 

It  is  complained  by  appellant,  that  the  court  rejected  some 
proper  testimony  offered  by  him,  tending  to  show  the  pecu- 
niary circumstances  of  one  of  his  grandchildren,  the  child  of 
his  deceased  daughter,  Mrs.  Kershaw. 

Appellant  insists  that  one  of  the  established  tests  of  a  sound 
and  disposing  mind  is,  whether,  at  the  time  of  an  act  dispos- 
ing of  property,  the  validity  of  which  is  questioned,  the 
mind  of  the  party  could  and  did  appreciate  his  relation  to  the 
proper  objects  of  his  bounty,  their  pecuniary  necessities  and 
the  effect  of  his  acts  in  disposing  of  his  property.  This  may 
be  the  doctrine  in  relation  to  a  testamentary  disposition  of 
one's  estate,  but  it  is  not  the  doctrine  in  regard  to  a  single  act, 
as  a  gift  of  an  article.  The  inquiry  would  be  legitimate  if  the 
controversy  related  to  the  last  will,  as  we  said  in  the  case  above 
referred  to,  but  it  can  have  no  application  to.a  gift  which 
embraced  not  one-third  of  the  estate.  As  to  the  two-thirds 
remaining,  including  all  his  lands,  his  heirs-at-law  are  entitled 
in  equal  proportions.  Though  he  may  have  said  he  intended 
to  give  each  of  his  grandchildren  one  thonsand  dollars,  that 
should  not  restrain  him  from  making  a  gift,  though  that  might 
sensibly  diminish  the  estate.  It  seems  to  us,  the  pecuniary 
condition  of  this  grandchild  was  foreign -to  the  controversy. 

There  being  no  error  in  the  record,  the  judgment  is  affirmed, 

Judgment  affirmed. 

Lawrence,  J.,  dissenting. 
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Sanderson  Lyon  et  al. 

v. 

William  Kain. 

1.  Limitation  act  of  1839 — concurrence  of  payment  of  taxes  and  color  of  title. 
Where  land  is  conveyed  by  deed  to  a  party,  in  trust  for  the  real  owner,  with 
whose  money  it  was  purchased,  so  that  color  of  title  is  vested  in  the  trustee,  the 
land  being  vacant  and  unoccupied,  a  payment  of  the  taxes  after  &uch  color  of 
title  is  acquired,  either  by  the  trustee  or  the  cestui  que  trust,  will  be  regarded  as 
a  payment  under  such  title,  as  required  by  the  second  section  of  the  act  of 
1839  ;  and  in  such  case  it  is  immaterial  whether  the  receipts  for  the  taxes  were 
given  in  the  name  of  the  trustee  or  of  the  cestui  que  trust. 

2.  Former  decisions.  Dunlap  v.  DougJierty,  pronounced  an  extreme  case, 
against  concurrence  of  payment  and  color ;  Ghickering  v.  Failes,  26  111,,  521 ; 
Same  v.  Same,  38  111.,  345,  cited. 

Appeal  from  the  Circuit  Court  of  McDonough  county  ;  the 
Hon.  Chattncey  L.  Higbee,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  William  Kain 
against  Sanderson  Lyon  and  John  W.  Lyon,  to  recover  lands 
in  his  declaration  specified.  The  defendant  pleaded  the  gene- 
ral issue. 

The  cause  was  tried  by  the  court  without  a  jury.  The 
plaintiff  derived  title  through  a  chain  of  conveyances  deduced 
from  the  patentee,  and  rested. 

The  defendants  gave  in  evidence  a  deed  from  the  auditor 
of  this  State  to  Stephen  B.  Munn,  dated  November  8th,  1833; 
after  a  number  of  conveyances,  this  title  finally  passes  to  Lucius 
Kingman,  Sept.  1st,  1845  ;  Kingman,  Sept.  19th,  1856,  con- 
veys to  Hinchman  and  Loomis,  and  from  these  the  title  passes 
to  Sanderson  Lyon,  one  of  the  appellants.  Defendants  below 
claimed  that  while  the  title  was  in  Lucius  Kingman,  he  paid 
the  taxes  for  seven  consecutive  years,  and  that  such  payments 
under  his  title  created  a  bar  under  the  statute.      Proof  was 
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then  made  that  the  land  in  dispute  had  been  vacant  and  unoc- 
cupied until  Nov.  15th,  1856.  Defendants  then  read  the 
deposition  of  Lucius  Kingman,  to  the  effect  that  he  bought 
the  land  witli  the  money  of  John  Tillson,  who  is  dead  ;  that 
he  held  the  legal  title  in  trust  for  said  Tillson  ;  that  Tillson 
kept  money  with  deponent  with  instructions  to  keep  the  taxes 
paid,  and  sell  the  land  when  a  good  opportunity  offered.  Wit- 
ness testified  that  he  sometimes  went  to  McDonough  county  to 
pay  the  taxes,  and  sometimes  employees  of  his  office  were 
furnished  means  and  went  there.  "Witness  dentified  the 
receipts,  and  they  were  made  exhibits.  His  agents,  of  whom 
he  speaks  above,  were  Charles  Morton  and  John  Tillson. 
Morton  from  1844  to  1850,  inclusive ;  Tillson  from  1851  to 
1856.  Both  are  dead  ;  did  not  know  of  the  payment  of  the 
taxes,  except  from  the  fact  that  he  furnished  the  money  and 
received  the  receipts.  Eight  receipts  were  then  admitted  for  the 
years  of  1846-47-48-49-50-51-52.  The  first  two  acknowl- 
edged the  receipt  of  the  taxes  for  the  land  in  controversy, 
from  Lucius  Kingman.  The  next  three  acknowledged  the 
receipt  from  Tillson ;  the  last  three  acknowledged  the  receipt 
from  Lucius  Kingman. 

Plaintiff  then  introduced  the  deposition  of  O.  H.  Miner, 
which  destroyed  the  prima  facie  title  on  the  tax  sale  made  by 
deed  to  S.  B.  Munn.  It  was  conceded  that  defendants'  title 
was  only  colorable,  and  must  fail  unless  protected  by  the 
statute  of  limitations  ;  and  the  only  question  was,  whether  the 
payments  made,  sometimes  by  Tillson  and  sometimes  by 
Kingman,  were  such  payments  as  fulfilled  the  requirements 
of  that  act.  The  court  below  gave  judgment  for  the  plaintiff, 
and  to  reverse  that  decision  this  appeal  is  taken. 

Mr.  C.  F.  Wheat,  for  the  appellants. 

To  make  a  good  defense  under  section  two  of  the  act   ol 

1839,  it  is  necessary  to  establish  four  things : 
26— 47th  111. 
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1st.  That  the  land  was  vacant  and  unoccupied  during  the 
time  the  limitation  is  running. 

2nd.  Color  of  title. 

3d.  That  the  taxes  be  paid  for  seven  successive  years  under 
such  color  of  title. 

4th.  That  possession  of  the  land  be  taken  by  some  person 
claiming  under  such  color. 

As  to  the  first,  second  and  fourth  points,  there  is  no  contro- 
versy here,  and  the  only  question  to  determine  is,  did  King- 
man pay  the  taxes  on  said  land  for  seven  successive  years, 
while  he  held  the  color  of  title. 

Receipts  for  taxes  are,  on  their  face,  evidence  of  two  facts : 
1st.  That  the  taxes  on  the  land  described  were  paid.  2d.  That 
they  were  paid  by  the  person  named  in  the  receipt.  Though 
on  these  points  the  receipts  are  not  conclusive — "  Like  other 
receipts,  they  are  susceptible  of  explanation."  Hinchman  v. 
Loomis,  23  111.,  188.     Band  v,  Seofield,  43  111.,  167. 

The  receipts  for  the  taxes  for  the  years  1845,  1846,  1850, 
1851  and  1852  are  sufficient  evidence  of  themselves  (and  are 
uncontradicted),  that  Kingman  did  pay  the  taxes  for  those 
years,  because  they  are  taken  in  his  name. 

The.  receipts  for  the  taxes  for  the  years  1845,  1846  and  1849, 
are  evidence,  (uncontradicted),  that  the  taxes  were  paid  for 
those  years.  These  receipts  are  in  the  name  of  John  Tillson, 
and  the  only  question  in  the  case  is,  have  We  explained  and 
shown  under  whose  "  color  of  title '  these  taxes  were  in  fact 
paid. 

It  cannot  be  reasonably  asserted  that  these  taxes  were  paid 
by  a  stranger  to  this  claim  of  title,  or  under  an  adverse  claim. 
Cqfield  v.  Furry  19  III,  187.  Payment  made  by  the  cestui 
que  trust  has  the  same  effect  as  payment  made  by  the  trustee. 
Ibid. 

The  real  question  is,  on  whose  account  the  taxes  are  paid, 
and  if  on  the  account  of  the  person  holding  the  title,  it  is  suf- 
ficient.    Rand  v.  Scqfield,  43  111.,  167. 
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Mr.  John  S.  Bailey,  for  the  appellee. 

1st.  The  defendant  must  establish  that  he^  or  those 
under  whom  he  claimed  title,  had  color  of  title,  made  in 
good  faith,  and  paid  all  the  taxes  legally  assessed  against  the 
land  for  seven  consecutive  years,  and  that  the  land  during  that 
time  was  vacant  and  unoccupied.  Revised  Statutes,  1845, 
sec.  9)  p.  104. 

2nd.  These  facts  must  be  proved  by  a  preponderance 
of  proof  and  under  the  ordinary  rules  of  evidence*  Irwin 
v.  Miller,  23  Ills.,  402. 

3d.  It  is  made  the  duty  of  the  officer  collecting  the 
taxes  to  give  a  receipt  for  the  same,  specifying  J  1st.  A 
description  of  the  property.  2nd.  The  amount  paid.  3d. 
For  whom  paid.     Revised  Laws,  1845,  sec.  41,  p.  44. 

This  receipt  is  evidence  of  the  facts  therein  contained,  and 
not  only  evidence  but  statutory  evidence,  and  if  not  conclusive, 
ought  to  be  stronger  than  the  testimony  of  a  witness 
speaking  of  his  recollection  of  events  which  had  transpired 
long  years  before. 

4th.  This  receipt  is  also  a  muniment  of  title,  seven  of  which 
for  seven  consecutive  years,  with  color  of  title  made  in  good 
faith,  uniting  in  the  same  person,  upon  vacant  and  unoccupied 
land,  make  a  defensive  title  to  the  land ;  hence  the  importance 
of  having  the  receipt  in  accordance  with  the  fact.  Dunlap  v. 
Dougherty,  20  111.,  397 ;  Dawley  v  .  Vancourt,  21  ib.,  460  ; 
Bride  v.  Watt,  23  ib.,  512 ;  Hinchman  v.  Whetstone,  23  ib., 
188 ;  ChicJcering  v.  Miles,  26  ib.,  507 ;-  Fell  v.  Cessford,  26 
ib.,  524 ;  Dickenson  v.  Breeden^  30  ib.,  279. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

On  the  1st  of  September,  1845^  Kevins  and  Alstine,  then 
holding  a  tax  title  to  the  premises  in  controversy,  conveyed 
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it,  together  with  their  title  to  various  other  tracts,  to  Lucius 
Kingman.  The  money  for  the  purchase  was  furnished  by 
John  Tillson,  and  Kingman  took  the  title  as  his  trustee,  under 
an  agreement  to  keep  the  taxes  paid,  sell  the  lands,  and 
account  to  Tillson  for  the  proceeds,  after  deducting  taxes,  com- 
missions and  other  charges.  Kingman  conveyed  to  Hinch- 
man  &  Loornis,  in  1856,  and  they  to  the  defendant  in  this  suit, 
in  1858.  This,  together  with  seven  years  payment  of  taxes  by 
Kingman,  from  1846  to  1853,  while  the  land  was  unoccupied, 
was  the  title  relied  upon  by  the  defendant  in  this  suit  in  the 
circuit  court.  The  court  held  that  it  did  not  create  a  bar 
under  the  statute  of  limitations,  and  gave  judgment  for  the 
plaintiff. 

It  is  urged  by  the  counsel  of  appellee  that  the  payment  of 
taxes  and  the  color  of  title,  did  not  concur,  and  the  case  of 
DunZap  v.  Dougherty,  20  111.,  400,  is  cited  as  in  point.  In  that 
case,  the  taxes  for  two  years  out  of  the  seven,  were  paid  by 
Folwell,  who  claimed  under  contract  of  purchase,  the  land 
being  unoccupied.  It  does  not  appear  that  he  was  bound  to 
pay  by  the  terms  of  his  purchase,  or  that  he  paid  in  behalf  of 
his  vendor,  or  as  agent.  He  did  not  receive  his  deed  until  the 
lapse  of  two  years  after  his  first  payment.  The  court  held 
that  while  such  a  payment  would  have  been  good  under  the 
eighth  section  of  chapter  24,  of  the  Revised  Statutes,  it  was  not 
good  under  the  ninth,  and  the  distinction  between  the  sections 
has  been  recognized  in  several  subsequent  cases.  But  in  the 
case  of  Chickering  v.  frailes,  26  111.,  521,  the  court  say  :  "  To 
have  rendered  the  payment  of  taxes  in  the  name  of  the  execu- 
tors available,  it  should  have  appeared  that  the  will  vested  in 
them  some  title,  or,  at  least,  required  them  to  pay  the  taxes 
until  the  estate  was  settled."  This  was  said  in  reference  to 
the  ninth  section,  and  when  the  same  case  was  again  before 
the  court,  as  reported  in  38  111.,  345,  the  court,  speaking  still 
in  reference  to  the  ninth  section,  say,  the  payment  may 
be  made  either  by  the  trustee  or  cestui  que  trust,  "so  that  the 
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person  making  the  payment  be  connected  with  the  color  of 
title,  and  make  the  payment  under  that  title."  The  case  of 
Dunlap  v.  Dougherty  must,  therefore,  be  regarded  as  an 
extreme  case. 

The  case  before  us  is,  in  principle,  more  like  that  of  Chick- 
ering  v.  Failes.  It  is,  indeed,  a  plainer  case  than  that,  but, 
under  the  rule  laid  down  in  that  case,  payment,  either  by 
Kingman  or  Tillson,  was  good.  In  either  case,  the  payment 
would  be  under  the  legal  title  held  by  Kingman  in  trust  for 
Tillson.  But,  although  the  receipts  for  three  years  were  in 
the  name  of  Tillson,  the  evidence  of  Kingman  shows  that  he 
was  a  land  agent  in  Quincy,  and  that  the  taxes  were,  in  fact, 
paid  every  year,  either  by  himself  in  person,  or  by  agents 
sent  by  him.  He  furnished  the  money  and  charged  it  to 
Tillson,  without  reference  to  the  state  of  the  accounts  between 
them.  He  held  the  land  as  trustee,  and  paid  the  taxes  in 
that  capacity,  and  there  was  thus  a  concurrence  of  title  and 
payment  of  taxes.  It  was  immaterial  in  whose  name  the 
receipt  was  given.  The  taxes  were,  in  fact,  paid  directly  by 
Kingman,  but  indirectly  by  Tillson,  to  whom  they  were  ulti- 
mately charged  in  the  accounts  of  the  trustee,  and,  in  either 
point  of  view,  they  were  paid  in  virtue  of  the  title  held  by 
one  for  the  use  of  the  other.  It  was  the  same  thing  as  if  a 
guardian  to  whom  land  had  been  devised  in  trust  for  his 
ward,  should  pay  the  taxes  and  charge  them  to  his  ward's 
account.  It  would  be  immaterial  whether  the  receipt  was  in 
the  name  of  the  guardian  or  ward.  The  title  and  payment 
of  taxes  would  concur.  On  the  evidence  in  this  record,  the 
judgment  should  have  been  for  the  defendant  in  the  circuit 
court. 

Judgment  reversed. 
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Illinois  Central  Railroad  Company 

v. 

Elijah  Swearingen. 


1.  Instruction — which  asserts  an  abstract  rule  of  law.  An  instruction  which 
asserts  a  mere  abstract  rule  of  law,  will  not  be  ground  for  reversal,  but  it  must  be 
calculated  to  mislead,  and  the  court  must  see  that  it  did  have  the  effect  to  mis- 
lead the  jury  in  finding  their  verdict. 

2.  Same — may  be  explained  by  others.  And  where  an  instruction  is  given, 
which  standing  alone,  might  mislead,  by  being  too  broad,  is  accompanied  by 
others  which  properly  limit  and  qualify  its  meaning,  so  that  it  is  clear  the  jury 
could  not  have  misunderstood  them,  taken  together,  the  giving  of  such  instruc- 
tion is  not  ground  for  reversal. 

3.  New  trial — where  the  jury  mis-apply  the  law.  Where  the  court  properly 
lays  down  the  law,  and  it  is  clear  that  if  the  jury  had  properly  applied  it  to  the 
facts  before  them,  their  verdict  would  have  been  different,  a  new  trial  should  be 
granted. 

4.  Negligence— <-in  railroads— keeping  fences  in  repair.  Where  a  railroad  is 
enclosed  by  a  sufficient  fence,  and  a  casual  breach  occurs  therein,  without  the 
knowledge,  or  fault  of  the  company,  and  through  such  breach,  stock  get  upon  the 
track  and  are  injured,  the  company  will  not  be  liable,  unless  they  have  had  a  rea- 
sonable time  to  disoover  such  breaoh,  or  have  been  notified,  and  failed  to  repair, 
before  the  injury  occurred. 

5.  So,  where  an  employee  of  the  company,  whose  duty  it  was  to  keep  fences 
in  repair,  passes  over  the  road  at  4  o'clock,  p.  m.,  on  Saturday,  and  finds  the 
fences  in  repair,  and  again  on  Monday  morning  passes  over  the  road  and  finds 
that  the  fence  has  been  recently  broken,  and  that  through  such  breach,  stock  got 
upon  the  track  and  was  injured :  Held,  that  the  company  had  shown  reasonable 
diligence  in  keeping  the  fence  in  repair,  and  were  not  liable. 

Appeal  from  the  Circuit  Court  of  DeWitt  county ;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

This  was  an  action  on  the  case  brought  by  Swearingen, 
against  the  company  to  recover  the  value  of  three  horses  of 
the  plaintiff,  killed  by  a  train  on  defendant's  road,  which  passed 
through  plaintiff 's  land. 
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The  fence  was  seen  Saturday  afternoon  by  a  section  master, 
and  he  testifies  it  was  then  up.  That  night,  one  horse  got 
upon  the  track  and  was  killed.  Sunday  night,  two  other  horses 
got  upon  the  track  and  were  killed.  It  appears  that  the  place 
where  the  stock  got  on  the  track  was  at  a  place  used  by  the 
neighbors  as  a  place  of  crossing  the  fence  to  cut  across  the 
field ;  that  the  fence  was  five  feet  high  when  a  pole  was  on 
the  tops  of  the  posts ;  that  at  this  crossing,  the  pole  was  fre- 
quently off';  there  was  no  positive  evidence  that  this  pole  was 
knocked  off  at  the  crossing  before  the  horses  broke  through, 
except  that,  with  the  pole  on,  the  fence  had,  heretofore,  kept 
in  these  same  horses. 

For  the  plaintiff,  the  cfourt  gave  the  following  instruc- 
tions : 

1.  In  determining  the  question  as  to  whether  the  fence  was 
sufficient  to  turn  hogs,  horses,  sheep  and  cattle,  the  jury  have 
a  right  to  take  the  testimony  of  farmers  who  are  acquainted 
with  fences, 

2.  If  the  jury  believe  from  the  evidence,  that  the  defen- 
dant did  build,  or  cause  to  be  built,  a  suitable  and  sufficient 
fence  along  their  road  through  the  plaintiff's  land,  then  it  was 
the  duty  of  the  company  to  keep  up  the  fence  so  that  it  was 
at  all  times  good  and  sufficient. 

3.  It  is  the  duty  of  the  defendant  to  maintain  a  fence  along 
the  railroad,  good  and  sufficient  to  turn  cattle,  sheep,  horses 
and  hogs,  unless  by  a  contract  with  Swearingen,  he,  Swear- 
ingen,  agreed,  as  proprietor  of  the  land  adjoining,  to  main- 
tain such  fence. 

4.  If  the  jury  believe  from  the  evidence,  that  the  defendant 
did  not  build  a  fence  and  maintain  along  the  line  of  the  rail, 
road,  through  the  land  of  the  plaintiff,  suitable  and  sufficient 
to  prevent  cattle,  horses,  sheep  and  hogs  from  getting  on  the 
track  of  the  railroad,  and  if  they  further  believe  from  the 
evidence,  that  the  plaintiff's  horses  got  on  the  track  by  means 
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of  the  insufficiency  of  the  fence,  and  were  killed  by  defen- 
dant's train  on  the  track,  then  the  jury  should  find  for  the 
plaintiff  so  much  as  they  believe  from  the  evidence,  the  horses 
so  killed  were  worth. 

To  all  of  which,  the  defendant  then  and  there  excepted. 
The  court  then  gave  the  following  instructions  for  defendant: 

1.  The  court  instructs  the  jury  for  defendant,  that  if  they 
believe  from  the  evidence,  that  there  was  a  good  and  suffi- 
cient fence  built  by  the  railroad  through  this  plaintiff's  farm 
or  pasture,  where  the  plaintiff  kept  his  horses,  and  was  kept  in 
repair  by  the  defendant,  then  they  will  find  for  the  defendant. 

2.  That  if  the  jury  believe  from  the  evidence,  that  the  defen- 
dant built  and  kept  in  repair  a  good  and  sufficient  fence  at  the 
place  in  Swearingen's  pasture  where  the  horses  got  on  to  the 
track,  then  they  will  find  for  the  defendant. 

3.  That  if  the  jury  believe  from  the  evidence,  that  defen- 
dant had  a  good  and  sufficient  fence  on  Saturday,  Sept.  11, 
1860,  and  that  it  was  broken  down  by  trespassers,  or  burned 
down,  or  blown  down,  without  fault  of  defendant,  and  that 
Swearingen's  horses  got  through  this  fence  before  the  defen- 
dant had  reasonable  time  to  repair  the  fence,  then  they  will 
find  for  the  defendant. 

4.  If  the  jury  believe  from  the  evidence,  that  the  railroad 
had  a  good  fence  on  the  Saturday  at  11  o'clock,  and  before 
the  horses  were  killed,  and  that  it  was  a  good  and  sufficient 
fence  on  Monday  morning  next  afterwards,  and  that  the  defen- 
dant's agent,  whose  duty  it  was,  saw  this  fence  at  both  of  said 
times  above  specified,  that  is  evidence  tending  to  show  that 
defendant  used  due  diligence. 

5.  That  if  the  jury  believe  from  the  evidence,  that  Swear- 
ingen,  when  he  built  the  fence,  agreed  that  if  defendant  would 
let  plaintiff  build  this  fence  tight,  so  as  to  keep  in  hogs,  and 
that  if  plaintiff  wanted  to  turn  in  horses  or  large  stock,  he 
would  put  on  an  additional  board  or  pole  to  keep  them  in, 
and  he  failed  to  do   so,  and  by  reason   of  such  failure,  the 
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plaintiff's  horses  got  on  the  defendant's  railroad  and  were 
killed,  then  the  plaintiff  cannot  recover. 

6.  That  the  defendants,  after  they  have  built  a  good  and 
sufficient  fence  through  a  farm,  and  it  is  blown  down,  burnt 
down,  or  thrown  down  by  trespassers,  the  defendants  have  a 
reasonable  time  to  repair  their  fence,  and  that  they  are  not 
responsible  for  any  damages  which  may  ensue  until  such  rea- 
sonable time  has  elapsed. 

The  jury  rendered  a  verdict  for  $305.00.  The  defendant 
moved  for  a  new  trial  and  the  court  overruled  their  motion 
and  exception  was  taken,  and  the  case  brought  to  this  court. 

The  company  here  insist  that  the  instructions  given  for  the 
plaintiff  are  erroneous,  and  that  the  finding  of  the  jury  is  not 
supported  by  the  evidence. 

Mr.  C.  H.  Moore,  for  the  appellant. 

Mr.  L.  Weldon,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  is  insisted  that  the  first  of  appellee's  instructions  is 
wrong,  and  misled  the  jury.  It  informs  them  that  they  may 
take  the  testimony  of  farmers  as  to  the  sufficiency  of  the 
fence  to  turn  stock ;  and  it  is  contended,  that  there  is  no  evi- 
dence in  the  record  that  farmers  had  testified  on  that  question. 
Even  if  there  was  no  evidence,  from  which  it  might  be 
inferred  that  a  portion  of  the  witnesses  were  farmers,  still  we 
cannot  imagine  how  the  jury  could  have"  been  misled  by  it. 
'Nov  can  we  infer,  as  suggested,  that  the  jury  would  conclude 
that  they  were  authorized  to  hear  such  evidence  after  they 
had  retired.  If  there  was  no  such  evidence,  then  the  instruc- 
tion had  no  possible  application  to  the  case.  The  court  will 
never  reverse  simply  because  an  instruction  asserts  a  mere 
abstract  rule  of  law,  but  it  must  be  calculated  to  mislead,  and 
27 — 47th  III. 
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the  court  must  see  that  it  may  have  misled  the  jury  in  finding 
their  verdict. 

The  last  clause  of  the  second  instruction  is  complained  of 
as  being  too  general.  It  asserts  that  appellants  were  bound  to 
keep  the  fence  in  repair,  so  it  was  at  all  times  sufficient  to 
turn  stock.  Had  this  instruction  not  been  limited  by  other 
instructions  given,  it  would  perhaps  have  been  too  broad,  but 
it  was  sufficiently  limited  by  the  third  instruction  given  for 
appellants.  These  instructions  are  neither  so  repugnant  to 
each  other,  or  numerous  and  lengthy,  as  to  have  left  any 
doubt  on  the  minds  of  the  jury  as  to  their  meaning.  We  can 
see  no  error  in  giving  this  instruction,  when  considered  in 
connection  with  appellants'  instructions. 

"Was  the  verdict  of  the  jury  against  the  weight  of  the  evi- 
dence, and  against  the  instructions?  We,  after  a  careful 
examination  of  all  the  evidence  in  the  case,  can  find  no  neglect 
or  default  on  the  part  of  appellants.  Appellee  built  the  fence 
himself,  and  he  does  not  say  in  his  evidence  that  it  was  insuf- 
ficient to  turn  stock ;  nor  does  his  evidence  show  that  it  was 
out  of  repair  at  the  time  the  stock  was  killed.  Nor  does  his 
other  witness  state  that  the  fence  was  insufficient  or  out  of 
repair.  Appellants  state  that  the  place  where  the  horses  got 
over  the  fence  was  a  crossing  where  the  neighbors  frequently 
passed,  and  that  boards  were  sometimes  knocked  off,  so  as  to 
render  the  fence  insufficient  until  it  was  repaired;  but  there 
is  no  evidence  that  it  was  in  that  condition  at  that  time.  And 
even  if  planks  had  been  broken  off  from  that  cause,  the  road 
would  not  be  liable  until  they  had  a  reasonable  time  to  repair 
the  injury,  or  had  been  notified  of  its  condition  before  the 
horses  were  killed.  Considering  the  evidence  of  appellee, 
disconnected  and  apart  from  that  of  appellants,  it  would  be 
highly  questionable  whether  it  would  sustain  the  verdict. 

Appellants'  evidence,  if  it  can  be  believed,  shows  that  the 
fence  up  to  within  a  few  hours  of  the  time  when  the  horses 
were  killed,  was  in  good  repair.     Donoliue  swears  that  he 
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saw  the  fence  twice  on  the  Saturday  one  of  the  horses  was 
killed,  the  last  time  about  four  o'clock  in  the  afternoon,  and 
that  it  was  then  in  good  repair.  That  he  again  saw  it  on 
Monday  morning  following ;  that  one  of  the  horses  was  killed 
on  Saturday  night,  and  the  others  were  killed  on  the  next 
night.  That  the  next  morning  when  he  saw  the  fence,  the 
planks  had  been  nailed  on  the  posts,  but  the  top  board  had 
been  freshly  broken  and  the  next  one  split  and  knocked  off; 
there  was  hair  on  the  boards,  and  it  had  all  been  recently 
done.  When  the  proper  agent  of  the  company,  whose  duty 
it  was  to  look  to  and  keep  the  fence  in  repair,  is  shown  to 
have  seen  it  in  good  repair  on  Saturday  afternoon  at  four 
o'clock,  and  again  on  Monday  morning,  we  are  at  a  loss  to 
understand  how  there  was  any  neglect  of  duty  on  the  part  of 
appellants.  This  would  seem  to  be  reasonable  diligence  in 
the  discharge  of  their  duty  to  the  public  and  to  the  owners 
of  stock  along  the  line  of  the  road. 

The  instructions  fairly  presented  the  law,  and  had  the  jury 
regarded  them  and  applied  the  rules  they  announce  to  the 
facts,  they  would  have  arrived  at  a  different  conclusion  and 
returned  a  different  verdict.  We  regard  it  as  manifestly 
against  the  instructions  and  the  evidence,  and  the  court  below 
should  have  granted  a  new  trial.  The  judgment  of  the  court 
below  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Samantha  Gardner 

v. 

Peter  A.  Ladue. 

1.     Wills — made  in  a  foreign  State.     Where  the  certificate  of  the  probate  of  a 
will  in  a  foreign  State,  shows  that  it  was  executed  and  proved  according  to  the 
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laws  of  that  State,  and  such  certificate  is  in  the  mode  required  by  our  statute,  it 
is  admissible  in  evidence. 

2.  Same.  And  it  is  no  objection,  that  the  will  was  proved  by  only  one  of 
the  subscribing  witnesses,  when,  by  the  laws  of  the  State  where  such  will  was 
made,  but  one  witness  was  necessary  to  prove  its  execution. 

3.  Estoppel.  Where  two  persons,  both  bearing  the  same  name,  became  enti- 
tled to  military  bounty  land,  and  a  patent  was  issued  to  each  for  certain  lands, 
differently  located,  and  in  the  delivery  of  the  patents  a  mistake  occurred,  by 
which  the  patent  of  one  was  delivered  to  the  other,  but  both  acted  on  the  facts 
of  the  case  existing  at  the  time,  and  profited  out  of  the  same,  without  objection 
being  made  on  the  part  of  either:  Held,  that  neither  their  grantees  nor  any 
other  person,  could  raise  the  question  of  such  mistake  in  the  delivery  of  the 
patents ;  and  that  each  of  them,  and  their  representatives,  were  estopped  from 
claiming  the  land  of  the  other. 

Appeal  from  the  Circuit  Court  of  Hancock  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

V 

The  opinion  states  the  case. 

Mr.  "W.  C.  Hooker  and  Mr.  G.  Edmunds,  Jr.,  for  the  appel- 
lant. 

Mr.  H.  W.  Draper  and  Mr.  1ST.  Bushnell,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  in  the  Hancock  Circuit 
Court,  by  Peter  A.  Ladue  against  Samantha  Gardner,  and  a 
verdict  and  judgment  for  the  plaintiff. 

The  land  in  controversy  was  described  as  the  southeast 
quarter  of  section  35,  town  7,  north  range  7,  west  of  the  fourth 
principal  meridian,  in  Hanoock  county. 

The  plaintiff,  to  prove  title  in  himself,  was  required  to  pro- 
duce the  will,  or  a  certified  copy  thereof,  of  one  Isaac  J. 
Blauvelt,  to  whom  the  patent  issued  from  the  United  States. 
He  produced  a  certified  copy  of  such  will,  dated  September 
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16,  1825,  admitted  to  probate  May  1,  1826,  before  the  surro- 
gate of  Kockland  county,  New  York,  by  which  he  bequeathed 
all  his  estate,  real  and  personal,  to  his  wife,  Sarah.  The  will 
was  signed  Isaac  I.     *1S,  Blauvelt. 

o  mark 

Defendant  objected  to  the  introduction  of  this  will,  but,  we 
are  of  opinion,  without  satisfactory  grounds. 

The  copy  of  the  will  was  duly  certified  in  the  mode 
required  by  the  laws  of  this  State.  Scates'  Comp.  1129 ; 
Shephard  v.  Camel,  19  111.  313. 

As  to  the  objection  that  the  will  was  proved  by  one  only  of 
the  subscribing  witnesses  to  it,  it  is  sufficient  to  say  that  by 
the  laws  of  the  State  of  New  York,  under  which  this  will  was 
made,  but  one  witness  was  necessary  to  prove  its  execution. 
Jackson  ex  dem.  Hunt  v.  Lugrere,  5  Co  wen,  224.  There, 
the  court  say,  "  it  is  necessary  in  every  case,  to  establish  the 
fact  that  the  testator  executed  the  will  in  the  presence  of  three 
witnesses ;  or,  in  cases  where  such  proof  does  not  exist,  to 
give  other  evidence  from  which  it  may  be  presumed.  This 
may  be  done  by  calling  one  or  more  of  the  witnesses  to  prove 
the  execution  agreeably  to  the  statute,"  &c. 

This  case  resembles  the  fanciful  one  portrayed  by  the  great 
author  in  his  "Comedy  of  Errors,"  in  which  Dromio,  of  Ephe- 
sus,  and  Dromio,  of  Syracuse,  are  the  principal  characters. 
Here,  the  principal  characters  are  Isaac  Blauvelt,  of  Hartills' 
company  of  the  27th  regiment  of  U.  S.  Infantry,  in  the  war 
of  1812,  and  Isaac  Blauvelt,  of  Capt.  Crane's  company  in  the 
same  regiment.  Both  these  Isaacs  were  entitled  to  military 
bounty  land,  and  we  are  satisfied,  from  the  testimony,  that  the 
patent  issued  for  the  one  Isaac,  came  to  the  hands  of  the  other 
Isaac.  That  patent  for  the  land  in  question,  in  Hancock 
county,  was  sent  to  the  deceased  Isaac  is  unquestionable  from 
the  testimony,  for  Benjamin  Wood  proves  it  came  into  that 
Isaac's  possession  soon  after  it  was  issued,  and  so  remained 
up  to  the  time  of  his  death. 
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The  other  Isaac,  in  1822,  procured  an  exemplification  of 
the  patent  to  the  Marshall  county  land,  being  the  southwest 
quarter  of  section  17,  town  12  north,  range  9  east,  and  sold  it  in 
1846.  Admitting  then,  that  under  the  warrants  issued  to  these 
"  Dromios,"  the  patents  should  have  been  differently  issued, 
yet  the  other  Isaac,  in  selling  the  Marshall  county  tract,  claimed 
the  benefit  of  that  patent  by  selling  it;  the  devisee  of  this 
Isaac,  in  selling  the  Hancock  county  tract,  claimed  the  benefit 
of  that  patent.  The  plaintiff,  by  deducing  title,  through  this 
devisee  of  the  Hancock  tract  showed  &  prima  facie  legal  title 
by  his  papers,  therefore,  neither  the  Isaac  who  received 
the  patent  for  the  Marshal  county  land  and  sold  it,  nor 
his  grantees,  nor  any  other  person,  can  raise  the  question 
of  a  mistake  in  the  delivery  of  the  patents.  Both  the  Isaacs 
have  acted  on  the  facts  existing  at  the  time,  and  both  have 
profited  by  the  bounty  of  the  government,  without  any  objec- 
tion on  the  part  of  either.  Each  of  them,  and  their  repre- 
sentatives or  assignees,  would  be  equally  estopped  from  claim- 
ing the  land  of  the  other.  "We  see  no  error  in  the  judgment 
of  the  circuit  court,  and  therefore  affirm  the  same. 

Judgment  affirmed. 


Noah  Cook  et  al. 

v. 

KoBERT  SlNNAMON. 

i 

1.  Pleading  and  evidence — variance.  A  declaration  in  ejectment  which 
counted  upon  the  title  being  in  Martha  Reason  alone,  is  not  supported  by  a  patent 
to  "  Martha  Reason  and  the  other  heirs  at  law  of  James  Reason,  deceased," 
without  evidence  that  Martha  Reason  is  the  sole  heir  at  law  of  James  Reason. 
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2.  Conteyances — construction  of.  Where  a  grant  is  to  one  by  name,  and  the 
other  heirs  at  law  of  one  deceased,  all  the  heirs  of  the  latter  take  a  share  of  the 
estate  as  fully  as  if  specially  named  in  the  grant  or  as  if  the  same  were  to  the 
heirs  of  the  deceased  Without  specifically  naming  any  of  them. 


"Writ  of  Error  to  the  Circuit  Court  of  Hancock  county  ; 
the  Hon.  Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  of  ejectment,  and  the  declaration  con- 
tained three  counts  ;  the  first,  alleging  title  in  Noah  Cook,  the 
second  in  Noah  Cook  and  Martha  Reason,  the  third  in  Martha 
Reason  alone.  The  only  evidence  offered  was  a  patent  to 
"  Martha  Reason  and  the  other  heirs  at  law  of  James  Reason, 
deceased." 

The  court  below  gave  judgment  for  defendant,  and  the 
plaintiffs  bring  the  case  here  to  reverse  that  judgment. 

Messrs.  Browning-  &  Bushnell,  for  the  plaintiffs  in  error. 

Mr.  H.  W.  Draper,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court . 

In  this  case  the  third  count  in  the  declaration  was  in  the 
name  of  Martha  Reason,  alleging  seizin  in  her,  and  the  only 
question  is,  whether  a  patent  from  the  United  States  "  to 
Martha  Reason  and  the  other  heirs-at-law  of  James  Reason, 
deceased,"  was  evidence  upon  which  judgment  should  have 
been  given  for  the  plaintiff  under  that  court,  no  proof  besides 
the  patent  being  offered.  We  entertain  no  doubt  that  the  cir- 
cuit court  decided  correctly  in  holding  the  evidence  insuffi- 
cient. The  patent  recites  that  "  Martha  Reason  and  the  other 
heirs-at-law  of  James  Reason,  deceased,  having  deposited  in 
the  general  land  office  a  warrant  in  their  favor,  numbered 
15,766,  there  is  granted  unto  the  said  Martha  Reason  and  the 
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other  heirs-at-law  of  James  Reason,  deceased,  late  a  private  " 
&c.  All  the  heirs  of  the  soldier  were  equally  entitled  to  share 
in  this  grant,  and  they  all  took  under  this  patent  as  if  they 
had  been  each  specially  named,  or  as  if  the  patent  had  run  to 
the  heirs  of  James  Reason,  without  specifically  naming  any  of 
them.  In  order  to  recover  under  this  patent  it  is  necessary  to 
show  what  heirs  James  Reason  left.  This  patent  vested  in 
Martha  Reason  some  unknown  fraction  of  the  legal  title,  as  is 
to  be  presumed  from  its  own  face,  since  the  grant  is  to  her 
and  her  co-heirs.  If  it  were  made  to  appear  by  proof  that 
she  was  in  fact  the  only  heir,  then  the  words  relating  to  the 
other  heirs  would  be  rejected  as  surplusage.  But  in  the 
absence  of  any  such  proof,  she  must  be  considered  as  raising 
the  presumption  by  her  own  evidence,  that  James  Reason  left 
other  heirs  besides  herself,  and  in  the  absence  of  all  proof  as 
to  the  number  of  such  heirs,  it  is  impossible  to  determine  the 
extent  of  her  interest. 

In  this  view  of  the  evidence  it  is  unnecessary  to  decide  the 
question  of  practice  raised  by  counsel. 

Judgment  affirmed. 


Charles  Shinkle 

v. 

Isaac  Letcher. 

1.  Fraudulent  title — not  cured  by  decree  in  confirmation  thereof— fraud. 
Where  a  vendee  of  lands,  at  an  execution  sale,  knowing  that  the  judgment  upon 
which  his  title  rests  is  satisfied,  obtains  a  decree  setting  aside  conveyances, 
fraudulent  as  to  judgment  creditors,  and  in  confirmation  of  title  in  himself,  still 
concealing  from  adverse  claimants  his  knowledge  that  the  judgment  is  satisfied, 
his  title  is  fraudulent,  and  may  be  impeached  in  equity,  notwithstanding  tho 
former  decree  in  relation  to  the  same  title. 


1868.]  Shinkle  v.  Letcher.  217 

Syllabus.     Opinion  of  the  Court. 

1.  Former  adjudication — wliennot  conclusive.  The  general  rule  is,  that  a  former 
adjudication  is  conclusive  between  parties  and  privies,  as  to  the  subject  matter 
involved.  But  this  rule  cannot  be  invoked  to  aid  a  party  who  knew  his  claim 
was  groundless  at  the  time  of  the  former  adjudication,  in  a  suit  against  him  by 
the  parties  defrauded,  where  not  estopped  by  their  want  of  diligence. 

3.  Diligence — in  relation  to  papers  on  the  public  files.  The  existence  of  a 
receipt  or  acquittance  of  a  judgment  on  file  with  the  judgment  papers,  at  the 
time  of  a  chancery  proceeding  to  enforce  a  title  deduced  from  such  judgment, 
being  known  to  the  party  enforcing  the  title,  but  unknown  to  the  defendants  in 
such  proceeding,  will  not  estop  these  defendants  from  setting  up  the  acquittance 
in  a  bill  to  review  or  impeach  the  former  decree,  upon  the  ground  of  a  want  of 
diligence  in  the  former  suit :  Semble,  that  the  rule  would  be  different  where  all 
the  parties  were  equally  in  ignorance  of  such  a  paper. 

Writ  of  error  to  the  Circuit  Court  of  Montgomery  county; 
the  Hon.  Edward  Y.  Rice,  Judge,  presiding. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Mr.  T.  G.  C.  Davis,  for  the  plaintiff  in  error. 

Messrs.  J.  &  D.  Gillespie,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  chancery,  commenced  in  the  Madison 
Circuit  Court,  to  the  May  term  1864,  by  Charles  Shinkle  and 
against  Isaac  A  Letcher  and  a  number  of  other  persons  named 
in  the  bill  as  defendants.  It  alleges,  that  James  L.  D.  Morrison 
filed  his  bill  in  the  Madison  Circuit  Court  in  1852,  against 
Isaac  A.  Letcher,  Mary  Metcalf,  Robert  Duncan,  James  Dun- 
can, Charles  Cook,  William  Hadley,  the  unknown  heirs  of 
John  Duncan,  deceased,  Jonathan  Duncan,  Ellen  Ayres,  Ann 
Ayres,  Peter  S.  Ayres,  heirs-at-law  of  Riscarick  Ayres, 
deceased,  and  Louis  E.  Worcester,  his  administrator,  and  that 
complainant  became  a  defendant  to  that  suit ;  that  in  that  bill 

Morrison  charged  that  Edward  Norton  recovered  a  judgment 
28— 47th  III. 
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in  April,  1842,  against  James  Duncan  and  Riscarick  Ayres, 
for  the  sum  of  $2,000,  and  that  Duncan  had,  previous  to  the 
recovery  of  the  judgment,  to  defraud  Norton,  conveyed  to 
Letcher  the  several  tracts  of  land  lying  in  Madison  county  for 
the  pretended  consideration  of  $3,225,  when,  in  fact,  no  con- 
sideration was  paid,  and  that  Duncan  remained  in  possession 
until  the  time  of  his  death. 

That  Morrison  further  alleged  in  that  bill,  that  Letcher  had 
confederated  with  John  Duncan,  a  brother  of  James  Duncan, 
and  conveyed  the  lands  to  him  for  the  expressed  considera- 
tion of  $2,500,  but  nothing  was  paid,  and  this  conveyance  was 
made  to  defraud  Norton ;  that  James  Duncan  died  intestate, 
and  Charles  Cook  became  the  administrator  of  his  estate,  and 
occupied  these  lands  until  January,  1848  ;  that  Hadley  admin- 
istered on  John  Duncan's  estate  ;  that  several  writs  of  fi.  fa. 
had  been  issued,  and  various  sums  of  money  collected  so  as  to 
reduce  the  judgment  to  the  sum  of  $767  ;  that  Norton  had 
given  notice  to  Cook,  the  administrator,  more  than  three 
months  before  the  execution  was  issued  on  which  the  land  was 
sold,  that  it  would  be  sued  out ;  that  when  the  sheriff  made  a 
sale  of  the  lands,  Morrison  became  the  purchaser  for  $270, 
the  sum  alleged  to  be  then  due  on  the  judgment ;  that  the 
sheriff  subsequently  made  and  delivered  to  him  a  deed  for 
the  lands.  Morrison  prayed  in  his  bill  to  have  these  deeds, 
alleged  to  have  been  fraudulently  made,  set  aside  and  the 
title  vested  in  him  ;  that  on  a  hearing  the  relief  sought  was 
granted* 

This  decree  was  subsequently  affirmed  in  the  Supreme 
Court.  Shinkle  further  alleged  in  his  bill,  that  Morrison  sub- 
sequently conveyed  the  lands  to  William  J.  Matthews  and 
Richey  A.  Davis,  the  wife  of  Thomas  Davis,  and  that 
Matthews  and  Davis  and  wife  conveyed  to  Jackson  M.  John- 
son, in  trust ;  that  Hadley,  as  administrator  of  John  Duncan, 
sold  the  lands,  under  an  order  of  court,  to  Jonathan  Duncan, 
for  $800,  and  he  conveyed  a  part  of  the  land  to  complainant 
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for  $1,200,  and  another  part  for  $225  ;  that  James  Duncan  and 
Riscarick  Ayres  had  paid  off  and  satisfied  the  judgment  in 
favor  of  Norton  and  against  them,  before  the  execution  was 
issued  under  which  Morrison  purchased. 

That  Norton  at  the  time  executed  an  acquittance  or  release 
of  the  judgment  to  James  Duncan,  which  is  this  : 

"Edward  Norton,  ) 

vs.  > 

James  Duncan  and  Riscarick  Ayres.    ) 

"  Received  from  James  Duncan  and  Riscarick  AyreSj  in 
cash,  a  note,  and  One  Hundred  and  Sixty  acres  of  land  in  the 
County  of  Clinton,  and  State  of  Illinois,  conveyed  to  me  by 
Geo.  T.  M.  Davis,  by  deed  of  this  date,  five  hundred  dollars 
in  full  satisfaction  and  discharge  of  all  my  interest,  right, 
title,  claim  and  demand  in  and  to  the  judgment  recovered  by 
me  against  thenij  in  the  St.  Clair  Circuit  Courts  being  the  only 
judgment  I  ever  obtained  against  them. 

"  Witness  my  hand  and  seal,  this  7th  day  of  March.  A. 
D.  1844. 

"EDWARD  NORTON,  [seal.] 

w  In  presence  of 

"  Geo.  T.  M.  Davis. 
"  G.  A.  Sutter." 

The  bill  further  alleges  that  Morrison  knew  of  this  release 
years  before  the  sale  was  made  by  the  sheriff  of  the  lands  to 
him ;  that  he  took  an  assignment  from  Gustavus  Koerner 
and  James  Shields  of  a  pretended  interest  in  the  judgment, 
which  was  made  on  the  10th  of  January,  1850,  and  long  after 
the  execution  of  the  acquittance  by  Norton,  when  Koerner, 
Shields  and  Morrison  well  knew  that  Norton  had  executed  it, 
and  that  the  judgment  was  satisfied,  paid  off  and  discharged  ; 
that  Shinkle  was  in  possession  of  the  S.  E.  qr.,  20,  (except  26 
acres)  T.  3.  N.,  R.  8,  W.,  of  which  Morrison  seeks  to  dispossess 
him.  That  he  has  been  in  possession  for  about  ten  years; 
that  he  had  been  in  possession  of  the  other  tract,  until  about 
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the  10th  of  March,  1863,  when  Matthews  and  Thomas  Davis 
took  possession  and  claim  under  Morrison,  and  are  commit- 
ting waste.  The  bill  charges  notice  of  the  fraud  on  all  of  the 
defendants  before  they  severally  acquired  title  to  the  premises ; 
that  had  he  known  of  the  existence  of  the  acquittance  he 
would  have  set  it  up  in  his  answer  to  Morrison's  bill,  but  was 
not  aware  of  it  until  after  the  decree  was  affirmed  by  the 
Supreme  Court ;  that  the  decree  obtained  by  Morrison  was 
fraudulent  and  should  be  set  aside,  and  there  is  a  prayer  to 
that  end. 

To  this  bill  Morrison  and  other  defendants  filed  a  demurrer 
and  assigned  various  causes.  It  was  sustained,  and  a  decree 
rendered  dismissing  the  bill.  To  reverse  that  decree  the  cause 
is  brought  to  this  court,  and  various  errors  are  assigned  on 
the  record. 

The  bill  charge  s  fraud  on  the  part  of  Morrison,  in  acquiring 
title  by  means  of  a  judgment  which  had  been  satisfied,  of 
which  he  had  knowledge  at  the  time  the  sale  was  made,  and 
he  became  the  purchaser.  If  this  is  true,  and  the  demurrer 
admits  the  fact,  there  can  be  no  question  that  it  was  a  fraud 
upon  the  rights  of  plaintiff  in  error,  who  has  acquired  the  title 
of  Duncan's  heirs.  If  the  judgment  had  been  satisfied,  and 
Morrison  was  cognizant  of  the  fact,  it  was  a  gross  fraud  on  his 
part  to  use  it  to  purchase  the  land,  and  he  could  have  had  no 
right  to  the  relief  he  obtained  by  his  bill.  It  was  a  fraud 
upon  the  rights  of  the  true  owners  of  the  land.  If  the  judg- 
ment was  satisfied,  and  Morrison  knew  it,  then  the  purchase 
by  Morrison  under  the  execution,  did  not  in  equity  divest 
Duncan's  heirs  of  the  title,  and  in  equity,  the  purchaser  at  the 
administrator's  sale  acquired  the  title,  and  plaintiff  in  error 
succeeded  to  his  rights  by  the  conveyance  to  him. 

It  is,  however,  urged  that  even  if  the  judgment  was  satis- 
fied, the  acquittance,  if  it  operated  as  a  discharge  of  the 
■judgment,  was  on  file  among  the  papers  in  the  case,  and 
being  a  matter  of  record,  that  the  plaintiff  in  error  had  notice, 
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and  was  bound  to  set  it  np,  or  failing  to  do  so,  he  was 
bound  by  the  decree  in  Morrison's  favor,  from  relying  upon 
it  in  this  suit.  This  bill  alleges  that  plaintiff  in  error  had  no 
knowledge  of  its  existence,  or  he  would  have  set  it  up,  and 
relied  upon  it  as  a  defense  to  that  proceeding.  It  appears  that 
the  judgment  itself  was  not  in  form  satisfied  upon  the  record, 
and  it  was  equally  within  the  reach  and  knowledge  of  Morri- 
son as  of  the  plaintiff  in  error,  and  the  bill  also  charges 
actual  notice  that  the  judgment  had  been  satisfied.  If  true, 
and  it  is  admitted  by  the  demurrer,  then  Morrison  has  obtained, 
with  full  knowledge  of  all  the  facts,  an  unreasonable,  unjust 
and  fraudulent  advantage  of  plaintiff  in  error,  and  seeks  to 
hold  it  by  force  of  his  decree  in  the  former  suit. 

As  a  general  rule,  parties  are  required  to  present  all  claims 
and  defenses  of  which  they  have  knowledge,  and  which  may 
be  litigated  in  a  suit  instituted  between  them,  or  they  will  be  pre- 
cluded from  their  assertion  in  a  subsequent  proceeding.  Here 
was  an  apparent  defense  to  Morrison's  bill,  and  it  was  not  set 
up  and  relied  Upon  by  plaintiff  in  error  when  vital  interests 
were  involved.  Nothing  less  than  the  title  to  a  large  quantity 
of  valuable  land.  Hence,  we  may  reasonably  infer  that  had 
plaintiff  in  error  known  of  the  receipt,  he  would  certainly  have 
relied  upon  it  to  defeat  Morrison's  recovery.  It  would  seem 
to  be  highly  probable  that  he  had  no  knowledge  in  fact,  of  its 
existence.  And  if  Morrison  was  only  engaged  in  the  prosecu- 
tion of  a  groundless  claim  which  he  knew  had  no  existence, 
and  that  it  was  a  fraud,  and  highly  unjust  and  iniquitous  to 
enforce,  it  would  certainly  require  less  diligence  on  the  part 
of  plaintiff  in  error  to  let  him  in  to  rely  upon  the  receipt,  than 
if  Morrison's  claim  had,  in  his  belief,  been  just  and  equitable. 
When  plaintiff  in  error  saw  that  the  judgment  docket  con- 
tained no  entry  of  satisfaction,  he,  no  doubt,  concluded  that  it 
was  unsatisfied,  as  such  entries  are  usually  made  by  the  clerk 
when  they  are  satisfied.  He  was,  no  doubt,  misled  by  this 
fact,  and  prevented  from  searching  the  files.     He  had  a  right 
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to  suppose  that  all  payments  had  been  credited  or  noted  on 
the  judgment  docket,  and  yet  from  the  averments  in  Morri- 
son's bill,  it  appears  to  have  been  open  and  unsatisfied. 

Had  Morrison  acted  in  good  faith,  and  had  he  been  ignorant 
of  the  satisfaction  of  the  judgment,  then  a  very  different  ques- 
tion of  diligence  would  have  been  presented.  But  we  are  of 
the  opinion  that,  as  it  stands  confessed  by  the  demurrer, 
the  proceeding  by  Morrison  was  fraudulent,  and  designed  by 
him  for  fraudulent  purposes ;  that  plaintiff  in  error  is  not 
estopped  from  setting  up  the  receipt  to  defeat  the  inequitable 
advantage  obtained  by-  Morrison.  And  if  his  grantees  had 
notice  of  the  fraud,  as  the  demurrer  confesses  they  had,  they 
occupy  the  same  position  to  the  case  as  did  their  grantor. 

It  is,  however,  insisted  that  the  receipt  was  only  intended  as 
a  satisfaction  of  a  portion  of  the  judgment;  that  the  attorneys 
who  obtained  it  had  an  interest  in  it,  and  that  Norton  did  not 
intend  to,  nor  did  he,  release  or  discharge  that  portion,  and 
that  Morrison  claims  under  the  attorneys.  This  may  all  be 
true,  but  it  does  not  appear  in  the  bill ;  but  it  is  alleged  that 
the  receipt  was  given  in  full  satisfaction  of  the  judgment,  and  it 
is  admitted  by  the  demurrer.  If  such  are  the  facts,  they  should 
be  set  up  in  an  answer,  where  they  may,  no  doubt,  be  made 
available.  The  receipt  is  executed  by  the  plaintiff,  and  it 
states  that  it  is  in  full  satisfaction  and  discharge  of  all  his 
interest  and  claim  in  the  judgment.  It  appeared  by  the  record, 
that  he  had  the  entire  interest  in  the  judgment.  He  was  sole 
plaintiff,  and  the  legal  presumption  would  be  that  he  had  the 
entire  interest  and  benefits  which  it  might  confer.  In  equity, 
others  might  acquire  rights  by  becoming  holders,  either  in 
whole  or  in  part,  and  such  holders,  acting  in  good  faith,  with- 
out notice,  would  be  protected.  And  if  Morrison  purchased  of 
persons  having  an  equitable  interest  in  the  judgment,  he 
acquired  their  title,  and  would  have  the  right  to  explain  this 
receipt  as  he  would  any  other.  If  Norton,  in  satisfying  his 
interest,  did  not,  and  the  parties  so  understood  it,  intend  to 
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satisfy  more  than  his  equitable  share  of  the  j  udgment,  then 
Morrison  may  show  that  fact,  and  thereby  establish  a  founda- 
tion to  support  his  purchase  at  the  sheriff's  sale,  especially  so,  as 
plaintiff  in  error  acquired  his  title  without  knowledge  of,  or 
reference  to,  this  receipt.  When  he  purchased,  it  was  with  the 
notice  only  which  the  record  afforded  without  the  receipt. 
Whatever  the  proof  may  show,  we  are  of  the  opinion  that  the 
allegations  of  the  bill  show  a  right  to  relief,  and  the  demurrer 
should  have  been  overruled  and  the  defendant  permitted  to 
answer.  The  decree  of  the  court  below  is,  therefore,  reversed 
and  the  cause  remanded  for  further  proceedings. 

Decree  reversed. 


William  M.  Springer 

v. 
John  E.  Rosette  et  ah 

u  Jurisdiction — chancery  will  not  take — to  try  validity  of  tax  titles — on  ground 
of  being  a  cloud.  Courts  of  chancery  will  not  take  jurisdiction  to  try  the  validity 
of  tax  titles,  on  the  ground  that  they  are  a  cloud. 

2.  Same.  Where  the  land  of  a  person,  sold  by  the  U.  S.  Collector  of  internal 
revenue  to  satisfy  his  income  tax,  purchased  in  by  such  collector,  and  deeded  to 
the  United  States,  and  the  deed  therefor  delivered,  this  court  cannot  take  juris- 
diction over  the  matter  in  a  suit  to  which  the  United  States  are  not  made 
parties. 

3.  Taxes — where  the  sale  for  taxes  is  void — the  remedy  is  complete  at  law. 
Where  the  legislative  enactment  levying  a  tax,  is  unconstitutional,  a  sale  to  sat- 
isfy such  tax  is  void,  and  in  proceedings  thereunder,  to  dispossess  a  party  so  in 
default,  his  remedy  at  law  would  be  complete. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county ; 
the  Hon.  Edward  Y.  Rice,  Judge,  presiding. 
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The  facts  in  this  case  are  sufficiently  stated  in  the  opinion. 

Messrs.  McClernand,  Broadwell  &  Springer,  for  the 
plaintiff  in  error. 

Messrs.  Stuart,  Edwards  &  Brown,  and  Mr.  John  E. 
Rosette,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  question  presented  by  the  argument  in  this  case,  is  one 
of  great  interest,  and  if  this  court  was  in  a  position  to  exam- 
ine and  decide  it,  we  would  not  have  the  least  hesitation  in 
doing  so,  upon  its  merits.  But  there  is  an  allegation  in  com- 
plainant's bill,  who  is  the  plaintiff  in  error,  which,  in  our  judg- 
ment, precludes  this  court  from  such  action. 

It  is  alleged  in  the  bill,  that  the  land  of  complainant  was 
sold  by  the  collector,  in  default  of  payment  of  his  income  tax, 
purchased  in  by  the  collector  for  the  United  States,  and  a- deed 
therefor  executed  to  the  United  States,  and  delivered  to  the 
attorney  of  the  United  States,  Mr.  Rosette,  one  of  the  defen- 
dants in  error,  in  pursuance  of  section  30,  of  the  act  of  Con- 
gress of  June  30,  1864,  U.  S.  statutes  at  large,  vol.  15,  pp. 
234-235. 

By  that  section,  the  title  to  the  land  sold  has,  by  the  deed 
executed  and  delivered  to  the  attorney  of  the  United  States, 
passed  to  the  United  States,  so  far  as  the  sale  and  deed  could 
do  so,  and  this  court  has  no  jurisdiction  over  the  United 
States.  Besides,  the  United  States  are  not  made  a  party  to 
this  proceeding,  and  no  decree  we  might  make  against  Mr. 
Rosette  could  affect,  in  any  way,  the  title  of  the  United  States 
acquired  by  the  collector's  deed. 

If  the  views  entertained  by  the  plaintiff  in  error,  that  the 
act  of  Congress  levying  an  income  tax  be  unconstitutional, 
then  a  sale  to  satisfy  such  tax  would,  undoubtedly,  be   void ; 
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and,  if  proceedings  in  ejectment  should  be  instituted  to  dis- 
possess plaintiff  in  error,  then  his  remedy  at  law  would  be- 
complete.  Courts  of  chancery  will  not  take  jurisdiction  to 
try  the  validity  of  tax  titles,  on  the  allegation  that  they  are  a 
cloud.  No  case  of  this  kind  can  be  found  in  the  books.  This 
court  can  make  no  decree  invalidating  the  collector's  deed,  as 
that  deed  was  made  to  the  United  States,  and,  as  we  have  before 
said,  they  are  not  parties  to  this  proceeding.  If  they  under- 
take to  use  this  deed  against  the  plaintiff  in  error,  by  an 
attempt  to  dispossess  him,  then  will  full  opportunity  be  afforded 
him  to  make  every  objection  to  it,  to  which  it  is  obnoxious. 
A  court  of  chancery  has  no  authority  to  interfere.  The  decree 
of  the  circuit  court  dismissing  the  bill  is  affirmed. 

Decree  affirmed. 


John  C.  Coe  et  al. 
v. 
Thomas  0.  Smith  et  al. 

1.  Homestead  exemption — effect  of  waiver  and  abandonment  as  between  junior  and 
senior  mortgagees.  Where  a  mortgagor  executes  a  first  and  second  mortgage  on 
premises  in  which  he  has  a  homestead,  without  a  release  thereof  in  the  first,  but 
with  a  release  in  the  second,  and  then  abandons  the  premises,  the  first  mortgage 
is  the  prior  lien,  and  takes,  discharged  of  the  homestead.  See  McDonald  v. 
Crandall,  43  111.,  231,  applied  to  the  facts  in  this  case.      . 

Writ  of  Error  to  the  Circuit  Court  of  Macon  county ;  the 
Hon.  Charles  Emerson,  Judge,  presiding. 

Hamsher  and  wife  conveyed,  by  mortgage,  to  Thomas  0. 
Smith,  a  lot  in  Decatur,  in  which  they  had  a  homestead,  without 
29— 47th  III. 
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waiving  or  releasing  it  in  the  deed.  Subsequently  the 
same  parties  conveyed  by  mortgage,  to  Coe  and  Yan  Duyn,  the 
same  premises,  and  in  the  deed  to  them,  the  homestead  was 
waived  and  released  in  due  form.  Smith's  mortgage  was 
dated  January  12th,  185$ ;  Coe  and  Yan  Duyn's  mortgage 
dated  December  10th,  I860.,  January  25th,  1862,  Smith  filed 
his  bill,  praying  a  foreclosure,  making  Coe  and  Yan  Duyn 
parties  defendant.  Coe  and  Yan  Duyn  filed  a  cross-bill 
praying  that  their  mortgage  be  decreed  the  first  lien, 
and  that  it  be  foreclosed,  having  set  up  the  same  facts  in 
answer  to  complainant's  bill.  The  court  in  the  decree  finds 
that  the  premises  were  abandoned  by  Hamsher,  in  the  spring 
of  1861.  Upon  these  facts,  the  court  gave  a  decree  to  com- 
plainants, ordering  the  premises  sold  and  the  proceeds  applied 
to  Smith's  mortgage,  and  the  remainder,  if  there  should  be 
any,  was  to  be  applied  to  the  Coe  and  Yan  Duyn  mortgage, 
and  the  final  remainder  to  Hamsher.  The  rendition  of  this 
decree,  postponing  Coe  and  Yan  Duyn's  mortgage  to  the 
Smith  mortgage,  is  the  error  assigned. 

Mr.  Ii.  Ckea  and  Mr.  H.  S.  Green,  for  the  plaintiffs  in 
error. 

"We  maintain  that  the  mortgage  to  Coe  and  Yan  Duyn  should 
have  priority,  and  in  support  of  this  view,  we  cite  Green  v. 
Marks,  25  111.  221;  Brown  v.  Coon,  36  111.  218  ;  FLshback  v. 
Lane  et  at.,  36  111.  438  ;  Bliss  v.  Clark,  39  111.  590. 

Messrs.  Nelson  &  Boby,  for  the  defendants  in  error. 

1.  By  the  abandonment  of  the  homestead,  the  fee  alone  is 
left  for  either  mortgage  to  operate  on ;  the  maxim,  first  in  time 
is  first  in  right,  then  applies. 

2.  There  being  no  homestead  in  the  premises  at  the  date  of 
filing  the  bills,  the  mortgage  liens  attach  in  the  order  of  their 
priority. 
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3.  A  man  cannot  have  two  or  more  homesteads  at  the  same 
time  one — in  possession,  and  the  rest  sold  or  rented  out.  Laws 
of  1851  and  1857;  Kitcheil  v.  Burgwin,  21  111.  40 ;  Green  v. 
Marhs,  25  111.  221 ;  Boyd  v.  Oudderbaek,  31  111.  119 ;  Smith 
v.  Miller  et  ux.,  ib.  160  ;  Gindo  v.  Gindo,  14  Cal.  507 ;  Har- 
per v.  Forbes,  15  Cal.  204 ;  Tillotson  v.  Mullord,  7  Minn.  520  ; 
Davis,  Moody  <&  Co.  v.  Kelley  et  al.,  14  Iowa. 

Per  Curiam  :  This  case  is,  in  all  material  particulars,  like 
that  of  McDonald  v.  Crandall,  43  111.,  231,  and  we  must  hold, 
as  was  there  held,  that  the  elder  mortgagee  takes  the  title. 

Decree  affirmed. 


The  Southern  Bank  of  St.  Louis 

v. 

George  D.  Humphreys  et  al. 

1.  Statutes — construction  of  the  statute  relative  to  decrees  against  persons  not 
personally  notified.  A  decree  rendered  under  section  15  of  the  act  entitled 
"  Chancery,"  is  but  interlocutory,  and  does  not  become  conclusive,  until  con- 
firmed by  the  lapse  of  three  years  from  the  time  of  its  rendition. 

2.  Decrees — rights  acquired  under— where  there  has  been  no  personal,  service 
on  defendants — subject  to  be  divested.  All  persons  acquiring  rights  under  such 
decree,  before  it  becomes  final  and  conclusive,  are  equally  affected  with  notice 
of  its  conditional  character,  and  all  interests  so  acquired,  whether  for  a  valua- 
ble consideration  or  otherwise,  are  entirely  dependent  upon  the  confirmation  of 
the  decree,  and  which,  if  vacated,  renders  all  proceedings  under  it  a  mere 
nullity. 

3.  Chancery  practice — relative  to  proceedings  allowing  a  party  to  answer — , 
under  section  15  of  act  entitled  "  chancery."  Upon  petition  to  be  allowed  to  answer 
under  section  15  of  the  act  entitled  "  chancery,"  the  correct  practice  is,  to  let 
the  former  decree  stand  until  the  final  hearing,  and  then  make  such  decree, 
either  setting  aside  the  former  one  and  dismissing  the  bill,  or  confirming  or  modi- 
fying the  same,  as  may  be  determined. 
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4.  Same — irregular  practice  in  such  case — cannot  be  attacked  in  a  collateral 
proceeding.  Although  the  practice  is  irregular,  for  the  court  to  set  aside  and 
vacate  the  former  decree,  upon  the  petition  to  be  let  in  and  defend,  yet  such 
irregularity  cannot  be  attacked  in  any  collateral  proceeding,  and  such  decree 
setting  aside  and  vacating  the  former  decree,  will  be  held  binding,  until  reversed 
in  a  direct  proceeding. 

t  Appeal  from  the  Circuit .  Court  of  Hancock  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Mr.  Jackson  Geimshaw  and  Mr.  John  H  Williams,  for  the 
appellant. 

Mr.  N.  Bushnell,  for  the  appellees. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court: 

It  appears  that  in  July,  1859,  Samuel  Leach  and  William 
W.  Leach,  each  filed  a  bill  in  equity  against  George  D.  Hum- 
phreys and  other  parties,  the  object  of  each  bill  being  to  com- 
pel Humphreys  to  re-convey  to  the  complainants  respectively, 
the  lands  described  in  their  several  bills,  which,  it  was  alleged, 
had  been  conveyed  to  Humphreys  as  an  escrow,  and  alleged 
to  have  been  then  held  by  him  in  violation  of  his  contract. 
Defendants,  Humphreys,  the  Morgans  and  Shepherd,  were 
brought  into  court  by  publication.  On  a  hearing  at  the  Octo- 
ber term,  1859,  a  decree  was  rendered  that  Humphreys  convey 
the  property  described  in  the  bill  of  Samuel  Leach  to  him,  and 
that  he  convey  the  lands  described  in  William  W.  Leach's 
bill,  to  him,  and  if  he  should  make  default,  that  the  convey- 
ances be  made  by  the  master  in  chancery.  Humphreys  fail- 
ing to  convey,  the  deeds  were  made  and  reported  by  the 
master  to  the  court  at  the  March  term,  1860,  and  approved. 
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Afterwards,  William  W.  conveyed  the  property  described 
in  his  bill  to  Samuel  Leach,  who  subsequently  executed  a  trust 
deed  to  Cornelius  Fellows,  to  secure  a  debt  of  ten  thousand 
dollars  to  Eli  M.  Bruce.  The  note  evidencing  this  indebted- 
ness, and  the  deed  of  trust  given  to  secure  its  payment,  were 
transferred  to  the  Southern  Bank  of  St.  Louis  by  Bruce,  and 
the  bank  thereby  became  the  owner  of  these  securities.  That 
after  these  several  transactions  had  occurred,  at  the  October 
term  of  the  court,  Humphreys,  the  Morgans  and  Shepherd, 
having  given  notice,  applied  to  the  court  and  had  the  causes 
re-docketed,  and  the  decrees  were  opened  and  set  aside,  and 
they  permitted  to  answer  the  bills  originally  filed,  and  under 
which  the  decrees  had  been  rendered  and  the  master's  deeds 
executed.  On  a  hearing  in  May,  1866,  both  bills  were  dis- 
missed. 

On  the  11th  day  of  May,  1863,  appellant  filed  this  bill 
against  appellees,  to  enforce  its  lien  under  the  trust  deed, 
claiming  to  have  acquired  the  same  in  good  faith  and  for  value, 
and  while  the  decrees  and  the  deeds  executed  by  the  master 
to  the  Leaches  were  in  full  force,  and  that  the  lien  of  the  bank 
was  not  affected  by  setting  aside  and  vacating  the  decrees. 
Appellees,  Humphreys,  the  Morgans  and  Shepherd  filed  an 
answer,  insisting  that  appellant  received  the  note  and  trust 
deed,  subject  to  their  prior  lien,  and  not  having  been  personally 
served  with  summons  or  notice  in  those  cases,  and,  being  non- 
residents, their  rights  were  not  affected  by  the  decrees  or  mas- 
ter's deeds,  having  availed  themselves  of  the  statutory  right  to 
file  answers,  and  have  the  cause  progress  to  a  hearing.  That 
the  trust  deeds  executed  by  the  Leaches,  to  Humphreys,  to 
secure  the  debts  to  the  Morgans  and  Shepherd,  was  a  prior 
lien  to  that  of  the  bank,  and  was  not  affected  by  the  decrees, 
master's  deeds,  the  subsequent  deed  of  trust  to  Fellows,  or  the 
assignment  to  the  bank.  Implications  were  filed  and  a  hear- 
ing was  had. 
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On  a  final  hearing,  at  the  May  term,  1868,  appellant's  bill 
was  dismissed,  so  far  as  it  related  to  the  lands  embraced  in  the 
deeds  of  trust  executed  to  Humphreys,  to  secure  the  debts  to 
the  Morgans  and  Shepherd,  and  decreed  the  relief  sought,  so 
far  as  it  related  to  other  lands  embraced  in  the  trust  deed  to 
Fellows.  This  appeal  is  prosecuted  to  reverse  the  decree  dis- 
missing that  portion  of  complainant's  bill. 

The  single  question  presented  and  relied  upon  in  this  case 
depends  entirely  upon  the  construction  which  shall  be  given 
to  the  15th  section  of  the  chapter  entitled  "  Chancery,"  (R.  S. 
95.)     That  section  is  this  : 

"  When  any  final  decree  shall  be  entered  against  any  defen- 
dant who  shall  not  have  been  summoned  or  notified  to  appear, 
as  required  by  this  chapter,  and  such  person,  his  heirs,  devi- 
sees, executor,  administrator,  or  other  legal  representatives,  as 
the  case  may  require,  shall  within  one  year  after  notice  in  wri- 
ting given  him  or  them,  of  such  decree,  or  within  three  years 
after  such  decree,  if  no  such  notice  shall  have  been  given  as 
aforesaid,  appear  in  open  court  and  petition  to  be  heard  touch- 
ing the  matter  of  such  decree,  and  shall  pay  such  costs  as  the 
court  shall  deem  reasonable  in  that  behalf,  the  person  so  peti- 
tioning may  appear  and  answer  the  complainant's  bill,  and 
thereupon  such  proceedings  shall  be  had  as  if  the  defendant 
had  appeared  in  due  season  and  no  decree  had  been  made. 
The  decree  shall,  after  three  years  from  the  making  thereof, 
if  not  set  aside  in  manner  aforesaid  be  deemed  and 
adjudged  confirmed  against  such  non-resident  defendant,  and 
all  persons  claiming  under  him  by  virtue  of  any  act  done  sub- 
sequent to  the  commencement  of  such  suit,  and  at  the  end  of 
the  said  three  years  the  court  may  make  such  further  order  in 
the  premises  as  shall  be  required  and  shall  be  just." 

Appellant  insists  that  the  decrees  rendered  in  favor  of  the 
Leaches  were  so  far  final  as  to  fully  protect  subsequent  pur- 
chasers, and  that  the  subsequent  proceedings  had  under  this 
section  did  not  affect  the  deed  of  trust  they  had  acquired,  and 
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notwithstanding  the  decrees  were  vacated  and  set  aside,  and 
the  bills  filed  by  the  Leaches  were  dismissed  on  a  final  hear- 
ing, that  their  lien  must  be  preferred  to  that  of  appellees.  On 
the  other  hand,  appellees  insist  that  by  a  fair  construction  of 
this  section,  those  decrees  were  but  interlocutory,  and  that 
appellant  took  .this  lien  subject  to  be  defeated  by  the  subse- 
quent proceedings  had,  and  authorized  to  be  resorted  to,  under 
this  section.  That  the  lien  did  not  become  fixed  and  final, 
but  qualified  and  conditional  only,  subject  to  be  defeated  by 
the  result  of  the  suits,  under  this  section. 

The  language  of  this  section  does  not,  by  any  means,  imply 
that  the  decree  shall  be  final  or  conclusive.  On  the  contrary, 
it  provides  that  if  the  defendant  shall  apply  to  the  court  and 
show  cause,  within  the  limited  period,  he  shall  be  permitted 
to  answer  the  bill,  and  thereupon  such  proceedings  shall  be 
had  as  though  the  defendant  had  appeared  in  due  season,  and 
no  decree  had  been  rendered.  This  is  not  the  language  from 
which  we  can  infer  that  the  legislature  intended  the  decree  to 
be  final  or  conclusive,  or  that  rights  acquired  under  it  should 
not  be  divested.     And  the  statute  fails  to  save  such  rights. 

Again,  this  section  declares  that  if  the  decree  shall  not,  after 
three  years  from  the  time  when  it  was  rendered,  be  set 
aside  in  the  manner  therein  specified,  it  shall  be  deemed 
and  adjudged  confirmed  against  such  non-resident  defendants, 
and  all  persons  claiming  under  them,  and  that  the  court  may, 
at  the  end  of  that  time,  make  such  further  order  in  the  pre- 
mises as  shall  be  required  and  shall  be  just.  If  the  decree 
was  intended  to  be  final,  why  declare  that  it  should  be  adjudged 
confirmed  after  the  lapse  of  three  years,  or  why  declare  that 
the  court  might  make  such  further  order  in  the  premises  after 
that  time  ? 

This  language  would  seem  unmistakably  to  imply  that  until 
that  time  the  decree  should  only  be  interlocutory  ;  that  all  pro- 
ceedings under  it  should  be  subject  to  the  vacation  of  the 
decree ;  that  until  that  time  had   elapsed  without  the  decree 
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being  opened,  it  and  all  acts  under  it  should  be  considered  as 
in  fieri;  that  not  only  the  decree  itself,  but  all  acts  performed 
in  executing  it,  should  stand  or  fall  with  the  decree.  If  such 
was  not  the  legislative  intent,  it  would  seem  to  be,  at  least, 
probable,  that  such  rights  would  have  been  saved  by  the  lan- 
guage of  the  act  itself. 

It  may  be  said  that  this  would  work  great  hardship.  While 
this  might  be  so,  it  is  equally  true  that  a  different  construc- 
tion would  be  liable  to  produce  as  great  wrong.  While  the 
complainant  is  liable  to  be  delayed  in  enforcing  his  rights,  the 
defendant  is  equally  liable  to  be  wrongfully  stripped  of  his 
property  without  actual  notice,  or  the  opportunity  of  defending 
his  rights.  All  persons  will  concede  that  it  is  necessary  in  the 
administration  of  justice,  that  some  mode  should  be  adopted 
by  which  non-residents  should  be  rendered  amenable  to  the 
action  of  our  courts,  to  the  extent  that  their  property  should 
be  rendered  liable  to  debts  and  obligations  due  to  our  citizens, 
and  it  rests  alone  upon  the  legislative  power  of  the  Govern- 
ment to  provide  the  mode  to  be  adopted  for  that  purpose. 
And  the  general  assembly  might  have  prescribed  a  different 
mode  of  acquiring  jurisdiction  of  non-resident  defendants,  and 
could  have  provided  that  such  a  notice,  by  publication,  should 
be  attended  with  a  different  effect  from  that  prescribed. 

It  would  hardly  be  contended  that,  as  between  the  parties 
to  the  bill,  after  the  decree  was  opened,  complainant  could 
assert  any  right  under  it. 

In  this  case,  it  is,  however,  insisted  that,  although  such  might 
be  the  effect,  as  between  the  complainant  and  defendant, 
a  purchaser  from  the  complainant,  or  other  subsequent  grantee, 
for  a  valuable  consideration,  does  not  occupy  the  same  position. 
If  the  provision  contained  in  this  statute  had  been  inserted  in 
this  decree,  giving  to  the  defendants  the  same  right  to  come  in 
and  be  heard,  and  the  same  proceedings  had  taken  place,  as 
have  been  had,  would  any  one  suppose  appellants  were  pro- 
tected, or  could  enforce  their  deed  of  trust  ?     It  would  then  be 
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held  that  appellants  were  chargeable  with  the  notice  which  the 
decree  afforded,  that  it  was  not  final,  and  was  liable  to  be 
vacated  in  the  manner  provided.  And,  in  such  a  case,  we 
should  unhesitatingly  hold,  that,  with  the  vacating  of  the  decree, 
the  deed  of  trust  and  assignment  to  appellants  would  have  fal- 
len with  the  decree.  And  the  same  would  be  true  under  such  a 
decree  where  there  had  been  personal  service.  And  it  is 
because  the  party  taking  or  dealing  with  the  trust  property, 
must  be  presumed  to  have  examined  the  title,  and  if  so,  he 
would  be  chargeable  with  notice  of  the  contents  of  the  decree, 
and  he  would  take,  subject  to  its  provisions,  and  in  such 
a  case,  one  of  them  would  be,  that  the  decree  might  be  set 
aside  in  a  particular  mode,  and  within  a  limited  period.  And 
in  what  does  this  case  differ,  in  principle,  from  those  which  we 
have  supposed? 

In  this  case,  the  decree  was  a  matter  of  record,  and  formed 
a  link  in  the  chain  of  title  through  which  Bruce  claimed  under 
the  trust  deed  which  he  assigned  to  appellants.  And  we  must 
presume  that  when  the  bank  became  the  owner  of  the  note  and 
entitled  to  the  benefit  of  the  trust  deed  given  to  secure  its  pay- 
ment, they  examined  the  title,  and  if  that  was  done,  appellants 
saw  the  decree,  and  learned  that  it  purported  to  divest  apparent 
rights  of  non-resident  defendants ;  also,  that  three  years  had  not 
elapsed  after  the  rendition  of  the  decree,  and  being  conclusively 
presumed  to  know  the  law,  appellants  knew  that  the  steps  could 
be  taken  under  the  statute  which  were  subsequently  had,  and 
which  are  now  being  considered.  This  notice  is  as  full,  clear 
and  explicit  as  if  it  had  been  spread  out  on  the  face  of  the 
decree  itself.  And  we  must,  therefore,  hold  that  appellants 
acquired  their  rights  entirely  dependent  upon  the  confirmation 
of  the  decrees  after  the  three  years  had  expired.  Until  that 
time,  the  decrees  were  but  interlocutory,  and  the  deeds  under 
them,  and  all  subsequent  transfers,  were  liable  to  be  defeated 
by  the  setting  aside  of  the  decrees.    In  the  case  of  Lyon  v.  Rob- 

hins,  46   111.    276,   we   have  taken  the   same   view    of   this 
30— 47th  III. 
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section  as  we  have  expressed  in  this  case,  in  determining  the 
time  when  a  bill  of  review  must  be  filed,  to  impeach  such  a 
decree. 

It  is,  however,  insisted  that  the  court  below  did  not  defeat 
or  impair  the  rights  of  appellants  by  opening  the  decree,  and 
setting  it  aside ;  that  the  sales  and  conveyances  could  not  be 
affected  in  that  manner.  It  is,  no  doubt,  true  that  it  was 
irregular  for  the  court  to  set  aside  and  vacate  the  decree  upon 
the  petition  to  be  let  in  to  answer  and  defend.  The  correct 
practice  is,  to  let  the  decree  stand  until  the  final  hearing, 
and  if  it  then  appear  that  the  defense  has  been  made  out, 
the  court  should  render  a  decree  setting  aside  the  former 
decree  and  dismissing  the  bill.  But  if,  on  the  contrary,  it 
should  then  appear  that  the  complainant  is  entitled  to  the  relief 
sought  and  formerly  decreed,  then  the  final  decree  should  con- 
firm the  decree  formerly  rendered.  Or,  if  entitled  to  part 
only,  modifiy  the  previous  decree  by  confirming  the  portion 
affording  proper  relief,  and  vacating  and  annulling  so  much 
as  might  appear  to  be  improper. 

This  case,  however,  was  not  heard  until  the  other  had  been 
tried  and  the  bill  dismissed.  And  the  proceedings  in  that 
case  were  read  in  evidence  on  the  hearing  in  this.  It,  then, 
appeared,  that  the  decree  in  the  other  cases  had  not  only  been 
vacated  and  set  aside,  but  on  a  final  hearing,  the  relief  prayed, 
was  refused,  and  the  bills  dismissed.  While,  perhaps ,  infor- 
mal, the  same  end  was  attained.  The  parties  were  before  the 
court,  and  the  cause  was  properly  on  the  docket,  and  pending 
in  the  court ;  and  although  it  ma}7  have  been  irregular  to  render 
such  a  decree  at  that  time,  still,  the  court  having  jurisdiction, 
the  decree  was  not  void,  and  must  be  held  binding  until 
reversed  in  a  direct  proceeding.  It  cannot  be  attacked  in  this 
or  any  other  collateral  proceeding.  And  we  must  hold  that 
there  is  no  error  in  this  record,  and  the  decree  of  the  court 
below  must  be  affirmed. 

Decree  affirmed. 
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John  Weaver,  Adm'r,  etc. 

V. 

Howell  Davis. 


1.  Attachment — garnishee  of  money  in  the  hands  of  a  special  master  in  chancery. 
Money  in  the  hands  of  a  special  master  in  chancery,  being  the  proceeds  of  a 
sale  of  land  in  a  partition  suit,  and  which  funds,  the  court  appointing  him  had 
by  a  final  order  directed  to  be  paid  over  to  D,  as  belonging  to  him,  may  be 
attached  by  D's  creditors  as  property  belonging  to  him. 

2.  "Whenever  an  official  holds  money  merely  as  the  agent  of  the  law, 
he  cannot  be  charged  on  garnishee  process  in  respect  to  such  funds.  But  when- 
ever his  liability  becomes  changed,  from  an  official  to  one  personal,  he  is  amena- 
ble to  the  process. 

3.  Former  decisions.  The  cases  of  Llghtner  v.  Steinagel,  33  111.  515  ;  Pierce 
v.  Carleton,  12  ib.  358;  Reddickv.  Smith,  3  Scam.  451,  examined  and  dis- 
cussed and' declared  to  be  in  entire  accordance  with  this  doctrine. 

Agreed  Case  from  the  Circuit  Court  of   Madison  county. 

The  opinion  states  the  case. 

Messrs.  Dale  &  Burnett,  for  the  plaintiff. 

Messrs.  Gillespie  &  Springer,  for  the  defendant. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  only  question  presented  by  this  record  is,  can  a  special 
master  in  chancery  be  subjected  to  a  garnishee  process,  so  that 
money  may  be  Reached,  which  he,  as  such  special  master,  has 
in  his  hands,  being  proceeds  of  a  sale  of  land  in  a  partition 
suit,  and  belonging  to  the  defendant  in  the  attachment,  and 
which  the  court  appointing  him  had  ordered  him  to  pay  over 
to  the  defendant  ?  The  circuit  court  decided  he  was  not  s^ 
subject,  and  discharged  the  garnishee. 
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To  reverse  this  decision,  the  cause  is  brought  here  by  agree- 
ment, and  on  the  part  of  the  attaching  creditor,  it  is  insisted, 
as  the  statute  in  relation  to  attachments,  makes  land,  tene- 
ments, goods,  chattels,  rights,  credits,  money,  and  effects  of  the 
debtor  liable  to  attachment,  in  whose  hands  or  custody  they 
may  be  found,  and  as  the  land  out  of  which  the  money  pro- 
ceeded, was  liable  to  attachment,  even  while  the  suit  in  parti- 
tion was  pending,  it  is  unreasonable  to  hold,  when  it  was  con- 
verted into  money  by  a  judicial  sale,  that  the  money  should 
not  be  liable,  especially,  after  it  has  been  ordered  by  the  court 
to  be  paid  over  to  the  party  entitled— the  defendant  in  the 
attachment. 

He  also  insists,  that  although  the  money  may  have  come  to 
the  hands  of  the  master  as  an'  officer  of  the  law,  yet,  when 
the  court  ordered  him  to  pay  it  over  to  the  defendant  in  the 
attachment,  a  personal  liability  was  created,  the  money  becom- 
ing, thereby,  his  property,  and  was  liable,  in  the  hands  of  the 
master,  to  the  attachment.  He  likens  it  to  a  surplus  in  the 
hands  of  a  sheriff,  after  satisfying  an  execution ;  that  the 
master  was  bound  to  pay  over  to  the  defendant  this  money 
immediately,  the  court  having  taken  final  action  upon  it ;  that 
the  construction  contended  for  by  the  debtor  would  narrow 
down  a  broad  and  comprehensive  law  intended  for  the  benefit 
of  creditors,  and  designed  to  afford  them  ample  remedy,  to 
such  small  limits,  as  to  deprive  them,  in  a  great  measure,  of 
its  benefits. 

On  the  other  side,  it  is  insisted,  that  notwithstanding  the 
order  of  the  court,  the  money  was  still  in  the  possession  of  the 
officer  of  the  court,  and  under  the  control  of  the  court ;  that  the 
order  of  the  court  was,  that  the  master  should  pay  over  the 
money  to  Davis,  and  this  must  be  obeyed  to  the  letter,  and 
that  it  would  be  no  legal  excuse  for  the  master  to  report  to  the 
court,  on  a  rule  being  served  on  him,  by  the  person  entitled 
to  the  money,  to  show  cause  why  he  had  not  paid  it  over,  that 
it  had  been  taken  out  of  his  hands  by  garnishee  process,  issued 
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from  the  common  law  side  of  the  court ;  that  this  would  pro- 
duce collision  and  confusion,  and  should  not  be  permitted, 
and  the  doctrine  in  the  case  of  sheriffs  is  referred  to,  and 
relied  on,  and  -that  the  rule  is  as  applicable  to  this  officer  as  to  a 
sheriff,  and  more  so,  as  he  is  the  special  agent  of  the  chancel- 
lor in  executing  his  decree. 

This  court,  in  the  case  of  Lightner  v.  Steinagel,  33  111.  51 5r 
had  occasion  to  examine  the  doctrine  on  this  subject  as  recog- 
nized by  the  best  writers,  and  the  courts  of  the  country,  and 
reached  the  conclusion,  that  public  policy  required  that  a 
sheriff  should  not  be  charged  on  a  garnishee  process,  in  respect 
to  any  funds  or  property  held  by  him  by  virtue  of  his  office, 
but  if  anything  arose  to  change  his  liability  from  an  official 
to  one  personal,  he  would  be  amenable  to  the  process., 

The  reason  is,  the  money  is  in  the  custody  of  the  law  and 
subject  to  the  control  of  the  court  from  which  the  execution 
issued,  and  to  allow  it  to  be  taken  on  such  process,  might  bring 
different  tribunals  into  collision,  and  cause  much  embarrass- 
ment to  officers  concerned  in  the  final  execution  of  process. 
The  specific  money  in  the  hands  of  the  sheriff  was  not  con- 
sidered the  property  of  the  party  claiming  it,  until  paid  over 
to  him. 

In  the  case  of  Pierce  v.  Carleton,  12  111.  358,  this  court  held 
that  a  surplus  remaining  in  the  hands  of  the  sheriff,  after  sat- 
isfying the  plaintiff's  execution,  was  liable  to  this  process,  and 
the  reason  given  was,  when  the  amount  due  on  the  judgment 
was  returned  into  court,  or  paid  over  to  the  plaintiff,  the  exe- 
cution had  accomplished  its  office,  and  if  there  was  a  surplus 
it  was  the  duty  of  the  officer  to  pay  it  over  to  the  defendant. 
It  was  then  not  strictly  in  the  custody  of  the  law,  but  the 
officer  held  it  as  so  much  money  had  and  received  for  the  use 
of  the  defendant. 

From  all  the  authorities  in  Lightner's  case,  the  principle  was 
deduced,  that  whenever  an  official  holds  money  merely  as  the 
agent  of  the  law,  he  cannot  be  subject  to  this  process,  but 
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when  his  liability  is  changed,  he  would  become  amenable  to  it. 

What  the  court  intended  by  this,  was,  manifestly,  that 
when,  as  an  officer,  he  had  done  all  that  was  required  of  him, 
and  had  paid  into  court  or  to  the  plaintiff,  the  money  collected 
by  the  writ,  and  that  had  become  functus  officio,  and  there 
was  a  surplus  remaining  in  his  hands  which,  though  coming 
to  him  as  an  officer,  he  did  not  hold  in  that  capacity,  but  as 
trustee  for  the  debtor,  he  might  be  liable,  as  such  trustee,  for 
the  surplus,  in  an  action  for  money  had  and  received,  as  in 
the  case  of  Pierce  v.  Carlton,  supra.  As  to  the  surplus,  the 
sheriff  was  but  a  trustee ;  the  money  was  not  in  the  custody  of 
the  law,  and  for  it  an  action  for  money  had  and  received  could 
be  maintained. 

The  reason  of  a  law  is  the  soul  of  the  law,  and  if  the  rea- 
son ceases,  the  law  also  ceases.  There  can  be  no  question  that 
the  party  to  whom  this  money  was  ordered  by  the  court  to  be 
paid,  had  a  right  to  demand  and  receive  this  money  from  the 
master,  and  if  not  paid,  he  could  maintain  an  action  for  it.  It 
was  his  money  by  the  adjudication  of  the  court,  over  which, 
by  the  final  order  of  the  court,  its  control  ended.  There  was 
nothing  left  thereafter,  for  adjudication,  for  we  must  intend  by 
the  statement  of  the  case,  that  the  order  to  pay  over  was  the 
final  order.  This  being  so,  in  what  respect  does  it  differ  from 
the  case  of  a  surplus  remaining?  We  can  perceive  none. 
As  in  regard  to  a  surplus,  that  may  be  attached  when  in  the 
officer's  hands,  with  equal  reason  may  a  sum  of  money  which, 
by  the  final  order  of  the  court  in  the  cause,  has  been  decreed 
to  be  paid  over  to  the  person  entitled.  The  money  is  no 
longer  in  the' custody  of  the  law,  but  in  that  of  a  person,  who 
quoad  hoc,  becomes  the  trustee  of  the  party  entitled.  We  do 
not  perceive  how  this  money  could  be  drawn  into  litigation, 
in  the  court  passing  the  final  order ;  if  an  investigation  should 
be  had  into  the  validity  of  the  sale  out  of  which  the  money 
proceeded,  that  would  not  involve  the  right  to  the  money. 
Suppose,  in  the  case  of  a  sale  by  a  sheriff,   and  a  surplus 


1868.]  Weaver,  Adm'b,  v.  Davis.  239 

Opinion  of  the  Court. 

remaining  after  paying  the  plaintiff,  there  arises  a  question  as 
to  the  validity  of  the  sale,  would  that  divest  the  defendant  of 
his  right  to  the  surplus,  if  he  did  not  himself  contest  its 
validity  ?  By  claiming  and  accepting  the  surplus,  would  he 
not  be  held  forever  thereafter  as  acquiescing  in  the  sale  ? 

The  idea  that  the  master  must  obey  the  order,  literally,  and 
pay  the  money  to  the  person  named,  and  his  return  to  the 
court  that  it  has  been  taken  out  of  his  hands,  by  garnishee 
process,  would  not  be  a  sufficient  return,  and  might  bring  the 
common  law  side  of  the  court  and  the  chancery  side  in  colli- 
sion, and  produce  great  confusion,  does  not  seem  to  be  war- 
ranted by  the  principles  applicable  to  the  case. 

In  the  first  place,  the  special  master  is  not  required  to  report 
his  payment  of  the  money  over  to  the  court.  It  will  be 
intended  he  has  performed  that  duty.  It  is  a  question  between 
him  and  the  person  entitled  to  the  money.  Should  he  demand 
it,  and  the  master  fail  to  pay  it  over,  a  rule  might  be  obtained 
against  the  master  to  show  cause.  Should  he  return  to  such 
rule,  that  the  money  had  been  taken  out  of  his  hands  by  a 
writ  of  attachment,  as  money  belonging  to  the  defendant  in 
the  attachment,  he  being  the  person  who  obtains  the  rule,  we 
cannot  perceive  how  any  collision  can  occur  between  the  courts, 
or  how  any  confusion  can  ensue.  The  court  making  the  order 
in  the  first  instance,  would,  on  reference  to  its  own  record, 
find  the  money  was  adjudged  to  be  the  money  of  the  defen- 
dant ;  that  question  would  be  settled ;  and  by  referring  to  our 
'statute,  the  court  would  find  that  the  money  and  effects  of  a 
debtor,  of  every  kind,  were  liable  to  attachment  in  whose 
hands  or  possession  they  might  be  found,  and  if  the  transac- 
tion was  bona  fide,  the  court  would  have  nothing  to  do  but  to 
discharge  the  rule.  By  the  first  final  order  of-  the  court,  this 
money  became,  to  all  intents  and  purposes,  the  money  of  the 
debtor  in  the  attachment — all  litigation  about  it  had  ceased, 
and  never,  under  any  circumstances,  could  be  revived. 
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If  money  or  effects  so  situated,  be  not  liable  to  garnishment, 
and  that  process  be  not  effectual  against  it,  the  debtor  might 
postpone  a  demand  on  the  officer  for  it  for  years,  and  thus 
defeat  the  rights  of  creditors. 

As  in  the  case  put  by  counsel  for  the  attaching  creditor,  a 
debtor  having  an  interest  in  real  estate  worth  thousands  of 
dollars,  might  obtain  a  partition,  have  the  land  sold,  put  the 
money  in  his  pocket,  and  leave  the  State,  and  thus  defeat  the 
object  of  the  attachment  law. 

It  seems  to  us,  this  money  was  no  more  in  the  custody  of 
the  law  than  a  surplus  collected  on  execution,  over  and  above 
a  sufficiency  to  pay  the  judgment.  The  execution  required  the 
sheriff  to  have  all  the  money  collected  by  it,  at  the  clerk's 
office,  to  render  to  the  plaintiff  his  debt,  or  damages,  and  costs. 
This  mandate  still  keeps  the  money  in  the  custody  of  the  law, 
yet  this  court,  and  all  other  courts  in  which  the  question  has 
been  made,  have  decided,  as  to  the  surplus,  it  was  not,  techni- 
cally, in  the  custody  of  the  law,  but  liable  to  attachment  in  the 
hands  of  the  sheriff,  he  holding  it  as  the  trustee  of  the  judg- 
ment debtor. 

"We  perceive  no  difference  in  principle  in  the  case  before  us 
and  that  of  a  sheriff  or  other  officer  holding  a  surplus.  If 
the  one  is  amenable  to  garnishment,  no  valid  reason  has  been 
or  can  be  assigned  why  the  other  should  not  also  be  amenable. 

These  views  militate  in  no  respect  against  those  presented 
in  Beddich  v.  Smith,  3  Scam.  451,  and  Lightner  v.  Steinagel, 
supra,  and  is  in  entire  accordance  with  the  case  of  Pierce  v. 
Carlton,  supra. 

For  the  reasons  given,  the  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  for  further  proceedings  con- 
sistent with  this  opinion. 

Judgment  reversed. 
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Daniel  G.  Staley 

v. 

William  J.  Murphy. 


Same  v.  Same. 


1.  Rescission  of  contract — placing  a  parly  in  statu  quo.  The  general  rule 
is,  that  a  party  will  not  be  permitted  to  treat  a  contract  as  rescinded,  unless 
he  can  place  the  other  party  in  statu  quo.  Gross  ladies  in  a  vendee  may  excuse 
a  vendor  in  not  promptly  refunding  money  paid,  when  he  elects  to  treat  the  con- 
tract as  rescinded,  and  he  will  hold  the  money  subject  to  the  equities  between 
the  parties. 

2.  But  the  rule  is  different  with  respect  to  negotiable  notes;  these  must,  in 
all  cases,  be  surrendered  up  or  cancelled,  as  a  vendor  will  not  be  permitted  to 
rescind  a  contract  and  hold  the  notes  given  for  the  purchase  money,  with  the 
power  of  passing  them  to  innocent  holders,  and  thus  defeat  the  equities  between 
the  parties. 

3.  Ejectment — defense  by  vendee  in  possession.  Where  the  contract  which  let 
a  vendee  into  possession  expressly  provided  for  a  re-entry  by  the  vendor  in  case 
of  default  in  payment,  but  contained  no  provision  as  to  the  money  paid  on  the 
contract,  or  the  notes  given  for  deferred  payments :  Held,  after  default  by  the 
vendee,  the  vendor  could  not  re-enter  without  offering  to  place  the  vendee  in  statu 
quo,  so  far  as  required  by  the  rules  of  law.  Also,  held,  that  the  contract,  not 
being  legally  rescinded,  the  vendee  could  protect  his  possession  in  an  action  of 
ejectment. 

4.  Injunction — where  tfere  is  a  defense  at  law.  A  court  of  equity  will  not 
enjoin  the  prosecution  of  an  action  at  law,  upon  grounds  available  as  a 
defense  in  such  action. 

6.  Specific  performance.  Where  a  purchaser  of  lands  holds  a  contract  for  a 
deed,  to  be  executed  to  him  upon  the  maturity  of  the  last  of  a  series  of  notes 
executed  by  him  to  his  vendor  for  the  deferred  payments,  aud  such  purchaser 
sells  to  a  third  person,  receiving  a  portion  of  the  purchase  price  cash  in  hand, 
and  the  notes  of  his  vendee  for  the  deferred  payments,  drawn  for  the  same 
amounts,  and  maturing  at  the  same  time  as  the  notes  given  by  him  to  his  vendor, 
such  second  purchaser  cannot,  by  obtaining  the  notes  so  executed  to  the  first 
vendor,  compel  his  vendor  to  receive  them  in  payment  of  his  own  notes,  and 
execute  to  him  a  deed,  before  the  maturity  of  the  last  of  the  series  of  notes  so 
executed  by  him  for  the  deferred  payments,  under  his  contract  of  purchase. 

31-^7th  III. 
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Briefs  of  counsel. 

Writs  of  Error  to  the  Circuit  Court  of  McLean  county ; 
the  Hon.  John  M.  Scott,  Judge,  presiding. 

The  facts  in  these  cases,  and  the  errors  assigned,  sufficiently 
appear  in  the  opinion  of  the  court. 

Messrs.  "Williams  &  Burr,  for  the  plaintiff  in  error. 

1.  Where  a  grantee,  who  holds  an  estate  upon  condition, 
conveys  to  another  upon  the  same  conditions  by  which  he 
holds,  it  operates  in  law  as  an  assignment,  merely,  of  the  first 
conveyance.  Bacon's  Abridgment,  Lease,  j,  3;  Lloyd  v.  Cozens, 
2  Ashm.  138;  Piatt  on  Leases,  vol.  1,  p.  9  et  seq.\  Smithy 
v.    Van  Winkle,  6  Cal.  605. 

2.  To  enable  a  party  to  enforce  a  forfeiture,  he  must  show 
a  clear  and  undoubted  right  to  do  so.  Chapman  v.  Wright, 
20  111.  120. 

3.  The  vendor  must  refund  the  money  and  notes  if  he 
elects  to  rescind  the  contract.  Galbreath  v.  Crewell,  13  Ind. 
336. 

4.  He  who  elects  to  rescind  must  rescind  in  toto.    Jennings 
v.  Gage,  13  111.  610 ;  Buchanan  v.  Harney,  12  111.  336 ;  Man 
hattan  Company  v.  Beatty,  13  Barb.  S.  C.  E.  641. 

Mr.  W.  H.  IIanna  for  the  defendant  in  error. 

1.  The  principal  question  in  this  case  is,  can  the  vendor 
of  lands,  after  the  vendee  has  failed  to  comply  with  the  con- 
tract which  lets  him  into  possession,  bring  his  action  of  eject- 
ment? That  he  can,  has  been  repeatedly  decided  by  this 
court.  5  Gilm.  309;  Chrisman  v.  Miller,  21  111.  234;  Steele 
Biggs,  22  111.  643;  Wyncoop  v.  Cowing  et  al.,  21  111.  570; 
Miner  v.  Willard,  34  111.  39. 

2.  The  notes  were  of  no  value  after  a  forfeiture  was 
declared.     Chrisman  v.  Miller,  21  111.  234. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

Murphy,  the  defendant  in  error,  on  the  first  of  December, 
1863,  bought  a  tract  of  land  from  one  Moore,  paying  $134.40  in 
hand,  and  giving  seven  promissory  notes  for  the  balance,  the 
last  note  maturing  in  1870.  On  the  26th  of  March,  1864, 
Murphy  sold  the  land  to  Staley,  the  plaintiff  in  error,  receiving 
a  larger  price,  and  a  larger  payment  in  hand  than  he  had  given 
Moore,  but  taking  notes  for  the  unpaid  purchase  money  for  the 
same  amounts  maturing  at  the  same  date,  and  drawing  the  same 
rate  of  interest.  By  the  first  contract,  Moore  reserved  the 
right  of  forfeiture  in  case  of  non-payment  for  thirty  days  after 
maturity,  and  by  the  second,  Murphy  reserved  a  similar  right 
at  the  end  of  ten  days.  Staley  entered  into  possession,  made 
improvements,  paid  taxes,  and  also  paid  the  note  maturing  in 
December,  1864.  He  failed,  however,  to  make  the  payment 
of  December,  1865,  on  the  day  it  fell  due,  but  tendered  it  in 
January,  1866,  and  Murphy  refused  to  receive  it,  claiming 
the  contract  was  forfeited.  Thereupon  Murphy  brought  an 
ejectment  against  Staley  to  recover  possession  of  the  premises, 
and  Staley  filed  a  bill  to  enjoin  its  prosecution,  tendering  at 
the  same  time  the  money  due  and  the  unpaid  notes  given  by 
Murphy  to  Moore,  of  which  Staley  had  procured  the  control, 
and  praying  a  decree  for  a  deed.  The  court  gave  judgment 
for  the  plaintiff  in  the  ejectment,  and  dismissed  the  bill  in 
chancery.  Both  records  are  brought  here  by  Staley,  and  the 
same  arguments  having  been  filed  in  both,  they  will  be  dis- 
posed of  in  one  opinion. 

The  contract  between  these  parties  authorized  the  vendor  to 
rescind  for  non-payment,  but  contains  no  clause  authorizing 
him  to  retain  the  purchase  money  already  paid.  It  is  urged 
by  counsel  for  plaintiff  in  error,  that  Murphy  had  no  right  to 
rescind  and  bring  an  action  of  ejectment,  until  he  had  tendered 
back  the  purchase  money  paid  and  the  unpaid  notes.  The  ordi- 
nary rule  is,  that  a  party  rescinding  a  contract  must  place  the 
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other  party  in  statu  quo.  Applying  this  rule,  this  court  held,  in 
Murphy  v.  Zockwood,  21  111.  615,  that  the  vendor  of  land  seeking 
to  rescind  for  non-payment  by  the  vendee,  should  first  return,  or 
offer  to  return,  the  unpaid  notes  and  purchase  money.  There 
are  undoubtedly  cases  where  the  purchaser  has  been  guilty 
of  gross  laches,  in  which  the  vendor  would  be  justified  in 
re-selling  to  a  third  person,  without  first  tendering  to  the  first 
purchaser  the  money  paid,  either  holding  it  subject  to  his 
order,  or  until  the  equities  between  them,  growing  out  of  the 
contract  and  its  violation  by  the  purchaser,  can  be  adjusted. 
Thompson  v.  Bruen,  46  111.  125.  But  while  the  money  paid 
need  not  be,  in  every  case,  returned,  as  preliminary  to  a  rescis- 
sion of  a  contract  for  non-performance  by  the  vendee,  the 
unpaid  negotiable  notes  must  always  be  either  returned  or 
cancelled,  so  that  they  cannot  be  negotiated  and  their  payment 
enforced.  As  was  said  by  the  court,  in  Chrisman  v.  Miller, 
21  111.  236,  the  vendor  who  rescinds,  must  place  himself  in  a 
position  where  he  cannot  enforce  the  contract  as  against  the 
vendee.  He  cannot  be  permitted  to  retain  the  notes  with  the 
power  of  negotiating  them  to  innocent  purchasers,  and,  at  the 
same  time,  insist  that  the  contract  is  terminated,  and  the 
rights  of  the  vendee  extinguished. 

In  this  case,  Murphy,  when  he  brought  his  ejectment, 
retained  uncancelled,  so  far  as  appears,  the  several  promissory 
notes  of  Staley,  falling  due,  one  every  year  to  the  year  1870. 
As  Staley  was  on  the  land,  there  could  have  been  no  difficulty 
in  offering  to  return  them,  and  no  reason  is  shown  why 
they  were  not  either  returned  or  cancelled.  We  see  nothing 
to  distinguish  this  case,  upon  this  point,  from  Murphy  v. 
Lockwood,  ubi  supra.  Although  in  the  action  of  ejectment 
Murphy  showed  a  legal  title  derived  from  Moore,  from  whom 
he  had  procured  a  deed  by  executing  in  return  a  deed  of  trust 
to  secure  his  own  notes,  yet,  having  let  Staley  into  possession 
under  his  contract,  and  having  failed  legally  to  rescind  it, 
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Staley  could  use  the  contract  to  protect  his  possession.     Stow 
v.  Russell,  36  111.  23. 

The  fact  that  Staley  had  a  good  defense  to  the  action  of 
ejectment,  rendered  it  unnecessary  to  file  his  bill  to  enjoin  its 
prosecution ;  and  so  far  as  the  bill  seeks  a  decree  for  a  deed 
from  Murphy,  by  surrendering  to  him  his  notes  executed  to 
Moore,  it  cannot  be  sustained.  It  is  urged  that  the  notes  of 
Staley  to  Murphy  correspond  precisely  with  those  of  Murphy 
to  Moore ;  and  if  the  latter  are  surrendered  to  Murphy,  it 
would  be  only  equitable  in  him  to  surrender  Staley's  notes 
and  convey  the  land.  It  is  true,  there  would  be  no  apparent 
injustice  in  such  a  decree,  but,  nevertheless,  we  cannot  make  it, 
for  the  simple  reason  that  such  was  not  the  contract  of  the 
parties,  and  we  have  no  right  to  make  a  contract  for  them. 
By  the  contract,  Murphy  cannot  be  compelled  to  receive  pay- 
ment of  his  purchase  money  in  full  before  1870,  nor  can  he  be 
compelled  to  convey  before  that  time. 

It  follows,  from  this  view  of  these  cases,  that  the  judgment 
of  the  circuit  court,  in  the  action  of  ejectment,  must  be 
reversed  and  the  cause  remanded,  while  the  decree  in  the 
chancery  cause  must  be  affirmed,  the  remedy  at  law  being 
complete  so  far  as  relates  to  the  application  for  an  injunction. 

Judgment  reversed. 
Decree  affirmed. 
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The  People  of  the  State  of  Illinois,  ex  rel. 
Coleman  Gaines. 
v. 
John  M.  Garner  et  aL 


1.  Elections — what  elections  considered  general — in  a  constitutional  sense.  The 
annual  November  elections,  provided  for  by  legislative  enactment,  are  general 
elections,  within  the  meaning  of  the  constitution. 

2.  Township  organization — order  submitting  question  to  the  people — need  not  be 
entered  of  record  in  the  court  making  it.  It  is  not  necessary  that  the  order  made 
by  a  county  court,  for  submitting  the  question  of  township  organization  to  the 
people,  should  be  spread  upon  its  records,  it  appearing  from  the  proceedings 
had  subsequently  before  the  court,  that  such  order  was  in  fact  made ;  it  is  no 
objection  that  the  clerk  negligently  omitted  to  spread  it  upon  the  record. 

3.  Elections — vote  cast  at  any  general  election — determines  number  of  legal 
voters.  The  vote  cast  at  any  general  election  is  prima  facie  evidence  of  not  only 
the  result  of  the  election,  but  also  of  the  number  of  legal  voters  in  the  county. 
This  presumption  will  be  acted  upon  until  rebutted,  and  the  registry  lists  can 
not  rebut  or  overcome  it. 

4.  Appeals— from  county  court— in  what  cases  an  appeal,  will  not  lie.  In  pro- 
ceedings before  a  county  court,  under  the  law  authorizing  township  organization, 
a  decision  by  the  court  after  election  held,  that  township  organization  had  been 
adopted,  and  the  entry  of  an  order  appointing  three  commissioners  to  divide  the 
county  into  towns,  is  not  a  decision  or  order  from  which  an  appeal  is  authorized 
by  law. 

5.  Township  organization — report  of  commissioners — what  it  need  not  contain. 
The  report  of  the  commissioners  appointed  to  divide  a  county  into  towns,  need 
not  contain  the  reasons  why  township  boundaries  were  not  adopted  by  them,  in 
making  such  division. 

Writ  of  Error  to  the  Circuit  Court  of  Logan  county ;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  plaintiffs  in 
error. 
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Messrs.  Palmer  &  Hay,  for  the  defendants  in  error. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  by  quo  warranto,  in  the  Logan  Cir- 
cuit Court,  upon  an  agreed  state  of  facts  ;  that  at  the  October 
term,  1859,  of  the  Logan  County  Court,  the  petition  of  fifty 
legal  voters  of  the  county  was  presented,  praying  that  the 
court  would  cause  to  be  submitted  the  question  of  township 
organization  to  a  vote  of  the  people  at  the  ensuing  November 
election  ;  that  the  county  court  made  an  order  and  submitted 
the  question  to  the  voters  of  the  county,  but  the  order 
was  not  entered  of  record.  Notices  were  given,  the  elec- 
tion was  held,  the  vote  returned  and  canvassed,  and  an 
abstract  was  prepared,  which  showed  the  total  vote  of 
the  county  cast  at  that  election  to  have  been  1426,  and  for 
township  organization  there  were  973,  and  against  the  propo- 
sition there  were  cast  208  votes.  At  the  December  term 
of  the  county  court  the  abstract  was  presented,  and  after  being 
examined,  it  was  decided  and  entered  of  record,  that  the  ques- 
tion had  been  carried  in  the  affirmative  by  the  requisite  num- 
ber of  votes,  and  the  commissioners  required  by  the  law  were 
duly  appointed,  but  never  acted  or  reported  a  division  of  the 
county  into  towns. 

Afterwards,  at  the  September  term,  1865,  a  similar  petition 
was  presented,  praying  that  the  question  of  township  organi- 
zation should  be  again  submitted  at  the  ensuing  November 
election ;  that  the  court  again  caused  the  question  to  be  sub- 
mitted to  a  vote  by  requiring  the  clerk  to  give  the  requi- 
site notices,  but  no  order  or  entry  of  their  action  requiring 
the  notices  was  spread  upon  their  record ;  that  a  vote  was  had 
on  the  question  as  required  by  the  law,  and  there  were  cast 
3054  votes,  1612  being  in  favor,  and  700  opposed,  to  township 
organization.  At  the  following  December  term  the  court 
decided  that  township  organization  had  been  adopted,  and 
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appointed,  by  order  of  the  court,  three  commissioners  to 
divide  the  county  into  towns.  From  this  action  of  the  country 
court  six  of  the  tax  payers  of  the  county  appealed  to  the  Cir- 
cuit court,  which  appeal  still  remains  on  the  docket  of  that 
court,  undisposed  of  or  determined  ;  that  in  January,  1866,  the 
persons  who  appealed  from  the  county  court,  filed  a  bill  for  an 
injunction,  to  restrain  the  county  court  and  commissioners  from 
further  proceedings  to  complete  township  organization.  The 
writ  was  issued  in  accordance  with  the  prayer,  but,  at  the  fol- 
lowing October  term  the  injunction  was  dissolved,  and  at  the 
April  term  of  the  court  the  bill  was  dismissed  on  the  hearing, 
and  an  appeal  prayed  and  perfected  to  the  Supreme  Court.  On 
the  29th  of  February,  1867,  the  commissioners  filed  their  report 
with  the  county  clerk,  showing  the  manner  in  which  they  had 
divided  the  county  into  towns.  The  clerk  thereupon  gave  the 
requisite  notices  for  the  holding  of  town  meetings,  designating 
the  time  and  place,  and  for  the  election  of  town  officers  pro- 
vided for  by  law ;  that  the  election  was  held,  and  the  persons 
named  as  defendants  in  this  proceeding  were  respectively 
elected  supervisors  from  the  different  towns,  and  the  election 
was  held  and  conducted  in  the  mode  prescribed  by  law ;  that 
on  the  17th  day  of  May  the  supervisors,  after  being  qualified, 
assembled  at  the  court  house  at  the  county  seat,  and 
organized  a  board  of  supervisors,  and  elected  John  M.  Garner 
as  Chairman. 

That  at  and  since  the  time  of  such  organization  they  have 
acted  as  a  board,  and  as  such  have  conducted  the  affairs  of 
the  county.  After  this  organization  the  county  court  ceased 
to  transact  county  business,  but  it  has  met  regularly  at  the 
appointed  terms  as  though  the  county  had  not  adopted  town- 
ship organization.  It  was  farther  agreed,  that  the  registry  of 
votes  taken  under  the  law  preceding  the  election  in  November, 
1865,  showed  jn  the  county  3,868  voters,  and  that  of  those 
who  voted  at  that  election,  158  voted  upon  affidavits  without 
having  been  registered.      The  agreement  is  substituted  for 
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pleadings  in  the  case,  and  judgment  rendered  thereon  as 
though  formal  pleadings  had  been  tiled  and  proof  made.  Also, 
that  a  pro  forma  judgment  should  be  entered  for  respondents 
by  the  circuit  court,  that  the  case  might  be  removed  to  the 
supreme  court.  The  court  rendered  such  a  judgment,  and 
the  cause  is  brought  to  this  court,  and  the  rendition  of  the 
judgment  is  assigned  for  error. 

The  decision  in  this  case  depends  upon  the  question  whether 
the  voters  of  Logan  county  have  legally  adopted  township 
organization.  Our  constitution  provides  for  county  govern- 
ment in  either  of  two  modes.  The  first,  and  that  which 
went  into  operation  in  all  of  the  counties  in  the  State  on  the 
adoption  of  that  instrument,  is  provided  for  in  the  19th  sec- 
tion of  article  5,  which  declares  that  the  county  judges,  with 
such  justices  of  the  peace  as  may  be  designated  by  law,  shall 
hold  terms  for  the  transaction  of  county  business,  and  to  per- 
form such  other  duties  as  the  general  assembly  may  prescribe ; 
provided,  the  general  assembly  may  require  two  justices  to  be 
chosen  by  the  qualified  electors  of  each  county,  who  shall  act 
with  the  county  judge  in  all  cases.  To  carry  this  provision 
into  effect,  the  act  of  1849  established  county  courts  in  the 
several  counties  in  the  State,  which  continued  in  Logan 
county  until  the  proceedings  were  had  out  of  which  this  con- 
troversy has  arisen. 

The  6th  section  of  article  7,  provides  for  the  mode  of  chang- 
ing this  county  government  to  that  of  township  organization, 
and  declares  that  the  general  assembly  shall  provide,  by  a  gene- 
ral law  for  such  organization,  under  which  any  county  may 
organize  whenever  a  majority  of  the  voters  of  such  county,  at 
any  general  election  shall  so  determine,  and  whenever  any 
county  shall  adopt  such  government,  so  much  of  the  constitu- 
tion as  provides  for  the  management  of  the  fiscal  concerns  of 
the  county,  by  the  county  court,  may  be  dispensed  with,  and 
the  affairs  of  the  county  may  be  transacted  in  such  manner  as 
the  general  assembly  may  provide.  The  general  assembly,  to 
32-47th  III. 
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give  operation  to  this  provision  of  the  constitution,  passed  the 
act  of  1849,  which  was  repealed  by  the  act  of  1851,  which, 
with  its  amendments,  is  still  in  force,  and  it  provides  for  the 
manner  in  which  the  county  may  so  organize,  and  prescribes 
the  duties  of  the  various  county  and  town  officers. 

This  latter  act  declares,  "  that  at  any  general  election  that 
may  be  holden  in  the  several  counties  in  this  State,  the  quali- 
fied voters  in  any  county  may  vote  for  or  against  township 
organization  in  any  county  in  this  State."  The  second  sec- 
tion directs  the  county  court,  on  the  petition  of  fifty  legal 
voters  of  the  county,  to  cause  the  question  to  be  submitted  to 
the  voters.  In  this  case  no  question  is  made  on  the  number 
or  qualification  of  the  persons  signing  the  petition  upon  which 
the  county  court  acted,  or  the  power  of  the  court  to  submit  the 
question  to  a  vote.  It  will  also  be  observed  that  at  the  elec- 
tion in  1859,  a  large  majority  of  those  voting  at  that  election 
were  in  favor  of  township  organization,  and  that  there  was 
then  no  registry  law,  nor  is  there  any  evidence  that  the  entire 
vote  of  the  county  was  not  polled. 

It  is,  however,  urged  that  the  elections  in  1859  and  1865 
were  not  general,  in  the  sense  of  the  constitution.  That 
instrument,  by  article  6,  section  9,  declares  that  the  general 
elections  shall  be  held  biennially,  on  the  Tuesday  after  the 
first  Monday  in  November,  until  otherwise  provided  by  law. 
And  in  the  case  of  the  Town  of  Ottawa  v.  County  of  La  Salle, 
11  111.  654:,  it  was  held  that  the  general  assembly,  in  the  exer- 
cise of  the  power  thus  conferred,  have  provided  for  annual 
general  elections  in  November  of  each  year.  To  give  a  differ- 
ent construction  to  the  law  would  unsettle  township  organiza- 
tion, no  doubt,  in  many  counties  of  the  State,  and  that,  too, 
perhaps,  induced  by  the  decision  in  that  case.  The  case  seems 
to  have  been  well  considered  and  deliberately  determined 
and  we  feel  no  disposition  to  disturb  the  construction  there 
given  to  the  law. 
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It  is  urged  that  the  county  court  made  no  order  for  submit- 
ting the  question  to  the  people.  The  agreed  state  of  facts 
shows  that  an  order  was  in  fact  made,  but  that  it  was  never 
spread  upon  the  record  of  their  proceedings  by  their  clerk ; 
the  agreement  in  reference  to  the  election  in  1859,  states  "that 
said  county  court,  at  said  term,  upon  said  petition,  caused  said 
question  to  be  submitted  at  said  ensuing  election,"  and  in  both 
instances  it  is  stated  that  it  was  done  by  causing  the  clerk  to 
give  the  required  notices  ;  and,  in  both  cases,  the  county  court, 
at  the  next  term  succeeding  the  election,  approved  of  the  act 
of  the  clerk,  recognized  the  elections  as  regular  and  held  under 
its  authority,  and  they  appointed  commissioners  to  divide  the 
county,  all  of  which  was  recorded.  The  power  to  hold  the 
election  under  the  law  flows  from  the  action  of  the  county 
court.  It  is  not  vested  in  the  clerk  or  other  officer.  Their 
acts,  unauthorized,  would  confer  no  power  to  hold  an  election ; 
but  when  the  body  has  acted  who  possess  the  power,  and 
the  officer  acting  under  their  requirements  gives  the  notice, 
then  the  authority  of  the  law  has  been  invoked  and  properly 
put  into  action. 

The  substance  of  the  matter  was  the  determination  of  the 
county  court  while  acting  as  such,  arriving  at  and  announcing 
the  determination  of  the  body  to  allow  or  to  reject  the  prayer 
of  the  petition.  The  entry  of  the  resolution  was  form,  and 
only  material  as  a  matter  of  evidence  that  the  substance  had, 
at  the  proper  time,  been  in  existence.  It  would  be  fraught 
with  great  public  inconvenience  if  it  were  held  that  a  careless, 
incompetent  or  perverse  officer,  might,  by  failing  to  record 
such  an  order,  disorganize  a  county,  and  render  the  acts  of  the 
county  and  town  officers  invalid  and  inoperative.  In  this 
case,  so  far  as  we  can  see,  all  the  requirements  of  the  law  have 
been  performed,  and  shall  i:  be  said  that  the  failure  of  a  negli- 
gent clerk  to  record  an  order  admitted  to  have  been  made, 
shall  defeat  the  object  of  the  law,  and  change  the  county 
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government?  "We  think  not,  unless  the  requirements  of  the 
law  are  imperative  that  such  shall  be  the  result. 

The  statute  does  not  require  the  order  to  be  spread  on  the 
record.  And,  although  it  is  necessary  to  have  record  evidence 
that  such  an  order  was  made,  the  proceedings  of  the  county 
court  afford  that  evidence,  as  the  court,  at  the  term  after  each 
election,  received  and  acted  upon  the  certificate  of  the  result 
of  the  election  which  they  had  caused  to  be  held,  appointed 
commissioners,  and  thus  fully  recognized  their  previous  acts 
in  causing  the  election  to  be  held.  It  is  true,  if  it  did  not 
appear  that  the  court  had  caused  the  election  to  be  held,  as  it 
is  admitted  it  did,  or  if  it  appeared  that  the  election  had  been 
held  without  their  action,  such  a  recognition  would  not  have 
cured  the  want  of  legal  power  to  hold  the  election.  But  as 
the  proper  resolution  was  arrived  at  by  the  court,  and  as  they 
caused  it  to  be  acted  upon,  the  mere  failure  of  the  clerk  to 
perform  his  duty  in  recording  an  order  of  the  court  admitted 
to  have  been  made,  should  not  change  the  organization  of  the 
county,  and  defeat  the  will  of  the  people,  if  there  is  no  other 
more  serious  and  fatal  objection.  So  far  as  this  record  dis- 
closes, the  election  was  fair  and  fully  reflected  the  will  of  the 
majority  of  the  voters  who  participated  in  the  election.  In 
such  cases,  it  is  not  usual  to  permit  mere  formal  and  purely 
technical  objections  to  control  a  decision. 

It  is  again  urged,  that  the  organization  failed  for  the  want 
of  a  majority  of  the  legal  voters  of  the  county,  as  required 
by  the  constitution.  It  is  a  question  of  some  difficulty  to 
determine  how  it  may  be  ascertained  whether  the  majority  of 
the  voters  of  the  county  had  cast  their  votes  in  favor  of  town- 
ship organization.  If  we  take  the  vote  actually  polled  as 
being  evidence  of  the  number  of  the  voters  of  the  county, 
then  the  means  are  plain  and  of  easy  application.  But  if  any 
other  mode  be  resorted  to,  there  must  result  great  inconven- 
ience, uncertainty  and  delay.  It  is  said  that  the  registry  of 
the  vote  immediately  before  the  election  in  1865,  affords  a 
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more  reliable  rule.  We  fail  to  see  that  it  can,  and  it  is  illus- 
trated in  this  case,  as  158  votes  were  cast  by  persons  whose 
names  were  not  on  the  registry  list.  It  thus  appears  that  to 
that  extent  it  was  certainly  incorrect ;  and,  for  ought  we  know, 
all  those  failing  to  vote,  whose  names  were  registered,  may 
not  have  been  legal  voters. 

The  officers  are  required  to  take  the  full  list  of  the  next 
preceding  election  and  correct  it  by  striking  off  and  adding  to 
it  until  it  embraces  all  the  voters  in  the  precinct ;  and  when  we 
see  that  the  officers  failed  to  correct  the  lists  by  adding  names 
of  such  a  number,  who  were  shown  to  have  been  entitled  to, 
and  did  vote,  we  may  well  conclude  that  names  were,  on  the 
other  hand,  retained,  who  were  not  legal  voters,  by  reason  of 
having  left  the  town,  county  or  State.  We  therefore  regard 
the  registry  lists  as  affording  no  more  or  better  evidence  than 
the  poll  books.  It  is  true,  it  would  be  exceedingly  hard, 
if  it  were  even  possible,  to  ascertain  with  certainty  the  true 
number  of  legal  voters  in  the  county,  unless  a  legal  proceed- 
ing could  be  instituted,  by  which  the  legal  right  of  each  per- 
son to  vote  could  be  determined.  As  was  said  in  the  case  of 
The  People  ex  rel.  v.  Warfleld,  20  111.  159,  the  constitution 
must  in  this,  as  in  all  other  of  its  requirements,  have  such  a 
construction  as  will  give  it  practical  effect  and  operation.  Any 
other  virtually  abrogates  its  provisions.  In  this  case,  as  in 
that,  we  must  hold  that  the  vote  cast  is  prima  facie  evidence 
of  not  only  the  result  of  the  election,  but  also  of  the  number 
of  legal  voters  in  the  county,  and  that  this  presumption  will 
be  acted  upon  until  it  is  rebutted,  and  that  the  registry  lists  do 
not  rebut  or  overcome  the  presumption.  But,  in  reference  to 
the  first  election,  there  is  no  pretense  that  a  majority  of  all 
the  voters  of  the  county  did  not  vote. 

It  is  also  urged,  that  the  second  submission  was  unautho- 
rized, as  the  vote  had  been  previously  taken,  resulting  in  a 
majority  in  favor  of  township  organization,  and  the  statute 
confers  no  authority  for  a  second  election  on  the  subject  until 
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the  organization  is  complete,  and  then  to  determine  whether 
it  shall  be  continued.  If  the  first  election  was  legal,  then  the 
other  was  unnecessary,  and  even  if  it  was  without  warrant  of 
law,  it  could  not  affect  the  legality  of  the  first.  It  could  not 
invalidate  it.  Or  if  the  first,  by  the  lapse  of  time,  had  ceased 
to  be  operative,  we  can  see  no  objection  to  again  submitting 
the  question  to  a  vote  in  the  mode  prescribed  by  law.  If 
the  first  election  had  not  ceased  to  be  operative,  then  the 
appointment  of  commissioners  to  divide  the  county  will  be 
held  to  operate  to  carry  into  effect  the  result  of  that  election, 
and  if  it  had  become  inoperative,  then  their  appointment 
should  be  referred  to  the  latter  election,  and  so  of  their  report 
and  all  subsequent  proceedings. 

It  is  insisted,  that  the  commissioners  were  not  authorized  to 
proceed  to  divide  the  county  into  towns  after  the  appeal  was 
perfected,  as  it  suspended  all  right  to  proceed  until  the  case 
was  determined.  The  first  section  of  the  amendatory  act 
of  1851,  (Scates'  Comp.  312)  is  referred  to  as  authorising 
an  appeal  from  the  action  of  the  county  court  in  appointing 
commissioners.  The  act  declares  that  appeals  may  be  taken 
from  any  decision  or  order  of  the  county  courts  of  this 
State,  made  while  performing  the  duties  heretofore  conferred 
on  the  county  commissioners'  court,  by  any  person  feeling  him- 
self aggrieved.  "We  may  look  in  vain  to  find  that  power  was 
ever  conferred  on  the  county  commissioners'  court,  to  do  any 
act  or  to  perform  any  duty  relating  to  township  organization, 
and  the  act  limits  the  appeal  to  orders  and  decisions  the  com- 
missioners were  authorized  to  make.  It  then  follows  that,  as 
the  county  commissioners  had  no  power  to  appoint  commis- 
sioners to  divide  the  county  into  towns,  for  the  purposes  of 
township  organization,  the  appeal  was  not  authorized  by 
this  act. 

It  is  lastly  urged,  that  the  commissioners  disregarded  the 
law  in  dividing  the  county  into  towns.  The  sixth  section  of 
article  one,  of  the  township  organization  law,  (Scates'  Comp. 
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324),  declares  that  the  commissioners  shall  proceed  to  divide 
the  county  into  towns  by  making  as  many  towns  as  there  are 
townships,  according  to  government  surveys.  To  this  gen- 
eral requirement  there  are  several  exceptions;  first,  where 
there  are  fractions  caused  by  county  lines  not  corresponding 
with  township  lines,  in  which  case  they  may  attach  such  frac- 
tions to  adjoining  towns  ;  second,  where  the  inhabitants  or  the 
amount  of  territory  shall  not  be  sufficient  for  a  separate  town, 
when  it  may  be  added  to  another  town,  or  divided  and  added 
to  two  or  more  adjoining  towns  ;  and  lastly,  where  creeks  or 
rivers  may  so  divide  a  township  as  to  be  inconvenient  for 
transacting  town  business,  then  such  river  or  creek  may  be 
made  the  town  boundary,  and  the  fractions  may  be  disposed 
of  as  fractions  caused  by  county  lines. 

Under  this  enactment  the  commissioners  are  authorized, 
when  either  of  these  causes  exists,  to  form  the  towns  variant 
from  the  surveyed  townships.  There  is  no  evidence  in  the 
record  from  which  it  can  be  inferred  that  those  causes  did  not 
exist.  It  is,  however,  said  that  the  report  should  show  that 
there  were  the  statutory  reasons  for  forming  the  towns  in  the 
mode  adopted.  The  eighth  section  of  the  same  act  declares 
that  the  commissioners  shall  make  a  written  report  of  their 
proceedings,  giving  the  names  and  the  boundaries  of  each 
town,  and  present  the  report  to  the  county  court,  etc.  It  is 
not  required  that  the  report  shall  contain  the  reasons  why  the 
boundaries  of  townships  have  not  been  adopted.  Had  the 
legislature  regarded  it  as  necessary,  they  would,  no  doubt, 
have  required  it.  It  may  be  that  if  legal  reasons  did  not 
exist  for  such  changes,  and  exceptions  were  taken,  on  the 
return  of  the  report,  and  before  its  approval,  it  would  be 
rejected,  and  recommitted  for  the  further  action  of  the  com- 
missioners, but  that  question  is  not  before  us,  and  is,  there- 
fore, not  determined.  This  report  conforms  to  the  require- 
ments of  the  eighth  section,  and  it  must  be  presumed  that  it 
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is    in  accordance  with  the  requirements  of  the  law  and   is 
sufficient. 

After  a  careful  examination  of  this  record,  and  the  objec- 
tions urged  against  the  proceeding,  we  are  unable  to  perceive 
that  there  has  been  any  substantial  or  material  departure  from 
the  requirements  of  the  law.  There  is  no  valid  objection  to 
the  organization  of  this  county  under  the  statute  which  pre- 
scribes the  mode  of  procedure,  and  the  judgment  of  the  court 
below  must  be  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois  ex  rel. 

Josiah  W.  Stine 

v. 

The  Board  of  Supervisors  of  Vermilion  County. 

1.  Mandamus — alternative  writ — effect  of  demurrer  to  return.  A  demurrer 
to  a  return  to  an  alternative  writ  of  mandamus,  admits  the  truth  of  the  allega- 
tions of  such  return. 

2.  Highways — -power  of  commissioners  to  annul  proceedings  of  their  predeces- 
sors. Commissioners  of  highways  may  modify,  alter  or  rescind,  any  order  their 
predecessors  may  have  made,  provided  such  modification,  alteration  or  rescission, 
does  not  affect  the  rights  of  third  persons  acquired  under  such  first  order. 

3.  Contracts — annulling  a  contract  by  oneparty  does  not  impair  its  obligation. 
Where  one  party  to  a  contract  annuls  it,  without  the  consent  of  the  other,  such 
act  does  not  impair  its  obligation,  if  it  had  any.     That  can  always  be  enforced. 

4.  Highways — duties  of  county  supervisors — after  report  of  commissioners  rela- 
tive to  construction  of  improvements — ivhen  may  decline  to  levy  special  tax  therefor. 
After  the  estimate  of  a  public  improvement  has  been  properly  certified  to  a 
board  of  supervisors,  such  board  is  not  required  to  act  instanter  thereon,  and  to 
levy  and  collect  the  necessary  tax  therefor,  but  may,  upon  due  consideration  of 
all  the  attendant  circumstances  of  the  case,  if,  in  its  judgment,  it  may  so  decide 
to  act,  decline  to  levy  such  tax.     The  levy  and  collection  of  such  special  tax,  to 
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the  amount  of  such  estimate,  is  a  matter  entirely  discretionary  with  the  board. 

5.  Mandamus — alternative  writ — who  not  entitled  to.  In  a  matter  concerning 
public  improvements,  a  writ  of  mandamus  should  be  denied,  where  the  relator,  a 
mere  individual  tax  payer,  has  no  other  interest  in  the  subject  matter  than  the 
public  generally. 

6.  Highways — proceedings  of  commissioners  of — may  be  inquired  into  by  board 
of  supervisors — for  the  purpose  of  ascertaining  their  jurisdiction.  A  county  board 
of  supervisors  have  the  right,  on  the  instigation  of  any  tax  payer,  or  ex  mero 
motu,  to  inquire  into  all  the  facts  which  give  to  highway  commissioners  in  their 
proceedings,  jurisdiction,  and  when  jurisdiction  is  wanting,  all  acts  done  to 
enforce  jurisdiction  are  void. 

V.  Same — powers  of  commissioners  of  The  commissioners  of  highways  have" 
no  authority  to  order  the  construction  of  a  bridge  at  a  place  where  no  highway 
exists ;  and  if  such  fact  appears,  the  board  of  supervisors  to  whom  the  estimate 
has  been  reported,  may  disregard  their  action.  The  existence  of  a  public  high- 
way is  the  first  predicate. 

Petition  for  a  mandamus. 

The  facts  in  the  case  are  stated  in  the  opinion  of  the  court. 

Mr.  E.  M.  Haines  and  Mr.  A.  C.  Story,  for  the  relator. 

Messrs.  Stuart,  Edwards  &  Brown,  and  Mr.  C.  Beck- 
with,  for  the  respondent. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  questions  made  on  this  record  arise  upon  a  demurrer 
to  a  return  to  an  alternative  writ  of  mandamus,  sued  out  of 
this  court,  on  the  relation  of  Josiah  W.  Stine,  against  the 
Board  of  Supervisors  of  Yermilion  county. 

The  object  of  the  proceeding  was,  to  compel  the  board  of 
supervisors  to  levy  a  tax,  sufficient  in  amount,  as  found  by 
the  commissioners  of  highways,  and  duly  laid  before  the 
board  of  town  auditors,  of  the  town  of  Danville,  to  construct 
a  bridge  across  the  north  fork  of  Yermilion  river,  on  the  east 
33— 4:7th  III. 


258  The  People  ex  rel.  v.  Supervisors.        [Jan.  T., 

Opinion  of  the  Court. 

half  of  section  seven,  in  township  nineteen,  north  of  range 
eleven  west,  near  Hobson  &  Aylesworth's  woolen  factory,  in 
the  village  of  Danville,  on  the  public  highway,  at  the  point 
where  it  intersects  and  crosses  that  river. 

The  expense  thereof  was  estimated  by  the  highway  com- 
missioners at  fifteen  thousand  seven  hundred  dollars,  and  the 
amount  raised  by  ordinary  road  taxes  applicable  to  this  object, 
was  two  hundred  dollars  only,  leaving  fifteen  thousand  five 
hundred  dollars  to  be  levied. 

This  estimate,  the  board  of  town  auditors  laid  before  the 
board  of  supervisors  on  the  27th  day  of  March,  1866. 

The  board  of  supervisors  refused  to  levy  the  tax  for  reasons 
which  appear  in  the  return,  the  truth  of  which  the  demurrer 
admits. 

The  first  order  of  the  commissioners  of  highways  to  con- 
struct the  bridge,  and  their  estimate  of  the  cost,  was  made 
March  27,  1866.  This  board  was  superseded  by  the  election 
of  another  and  different  board,  who,  on  the  ninth  of  April, 
1867,  at  a  regular  meeting,  vacated,  rescinded  and  annulled 
the  first  order,  and  all  previous  action,  orders  and  resolutions 
and  doings  of  those  commissioners  in  relation  to  this  bridge, 
of  which  the  board  of  supervisors  were  duly  notified  at  their 
September  session  of  that  year. 

This  action  of  the  board  of  highway  commissioners  must 
be  taken  in  this  proceeding  as  evidence  that  the  public  con- 
venience did  not  require  the  bridge.  This  record  does  not 
show  that  a  contract  had  been  made  under  the  first  order,  by 
which  rights  of  third  persons  had  become  vested.  An  agree- 
ment is  alleged,  by  which  Kiger,  one  of  the  commissioners  of 
highways,  was  to  have  the  contract  for  building  the  bridge  at 
his  own  figures,  but  that  it  was  awarded  to  him  does  not 
appear,  and  the  agreement  itself  is  denounced  as  fraudulent, 
and  a  contract,  if  made,  is  alleged  to  have  been  made  secretly, 
without  offerings,  and  in  violation  of  the  law. 
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If  this  be  so,  then  the  power  to  rescind  the  first  order  can- 
not be  questioned.  No  private  rights  are  affected  by  the  rescis- 
sion. The  public  convenience  and  necessities  are  of  the  first 
importance,  and  those  persons  appointed  as  guardians  over 
them  can  modify,  alter  or  rescind  any  order  their  predecessors 
may  have  made,  which  does  not  involve  the  destruction  of 
private  rights. 

It  would  appear,  from  this  record,  that  there  was  not,  at  the 
time  this  estimate  for  the  bridge  was  made,  any  public  road  at 
the  point  indicated.  The  relator,  in  answer  to  this,  insists 
that  the  act  of  vacating  the  road  by  the  board  of  supervisors 
is  an  admission  there  was  a  road  to  be  vacated.  There  is 
force  in  this,  and  it  follows,  there  being  a  road  there  at  a 
time  prior  to  the  action  of  April  9, 1867,  and  it  was  then  vaca- 
ted, the  presumption  must  obtain  it  was  vacated  according  to 
law.  That  the  same  body  which  has  power  to  open  a  road  or 
build  a  bridge  in  aid  of  it,  cannot  vacate  the  road,  or  annul 
the  contract  for  building  the  bridge  is  not  admitted.  Aeon- 
tract  of  this  nature  can  be  annulled  by  the  act  of  one  party, 
he  being  liable  for  all  damages  consequent  thereon. 

Annulling  a  contract  by  one  party  to  it,  without  the  consent 
of  the  other  party,  impairs  in  no  degree  the  obligation  of  the 
contract,  if  it  had  any.  That  can  always  be  enforced  in  a 
court  of  justice. 

But  the  contracting  party  is  not  the  complainant  here.  He 
makes  no  claim  to  the  interposition  of  this  court  to  compel 
the  performance  of  the  contract,  or  inform  the  court  that  his 
rights  are  about  to  be  taken  from  him.  That  a  mere  tax 
payer,  who  has  no  particular  interest  in  the  subject  of  the  con- 
troversy, can  proceed  to  the  extremity  sought  by  this  proceed- 
ing, cannot  be  admitted.  This  consideration  would  have 
denied  the  relator  the  alternative  writ. 

But  we  pass  to  other  topics. 

The  broad  ground  is  assumed  in  this  case,  that  the  decision 
of  the  commissioners  of  highways  of  a  township  in  counties 
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adopting  township  organization,  that  a  bridge  was  necessary 
at  a  particular  place,  and  shonld  be  constructed,  and  estimates 
therefor  made  and  delivered  to  the  board  of  town  auditors, 
and  by  them  duly  placed  before  the  board  of  supervisors  of 
the  county,  is  final  and  conclusive,  and  of  a  nature  so  power- 
ful as  to  compel  immediate  action  by  the  board  to  levy  the 
necessary  amount  of  taxes  to  defray  the  expense  of  its  con- 
struction. In  the  broad  terms  in  which  this  is  put  forth,  we 
cannot  acquiesce. 

A  reference  to  the  township  organization  law  will  show  the 
power  of  the  commissioners  of  highways  in  this  regard,  and 
the  consequent  duty  of  the  board  of  supervisors. 

Section  one  of  article  seventeen,  provides  that  the  commis- 
sioners of  highways,  in  the  several  towns  shall  have  the  care 
and  superintendence  of  highways  and  bridges  therein, 
and  it  shall  be  .their  duty,  1st,  to  give  directions  for  the  repair- 
ing of  roads  and  bridges  in  their  respective  towns,  and  to 
cause  the  building  of  bridges  where  the  public  interests  or 
necessities  require  it ;  to  cause  the  highways  and  bridges 
which  are  or  may  be  erected  over  streams  intersecting  high- 
ways, to  be  kept  in  repair. 

These  all  pre-suppose  the  existence  of  a  public  highway. 

By  section  three  of  the  same  article,  these  commissioners 
are  required  to  render  to  the  board  of  town  auditors,  at  their 
annual  meeting  for  auditing  the  accounts  of  town  officers,  an 
account  in  writing,  stating,  among  other  things,  the  improve- 
ments necessary  to  be  made  on  such  roads  and  bridges,  and 
an  estimate  of  the  probable  expense  of  making  such  improve- 
ments, beyond  what  the  labor  to  be  assessed  in  that  year  and 
the  road  tax  will  accomplish. 

By  section  fourteen,  it  is  provided,  whenever  it  shall  be 
necessary,  in  any  town,  to  build  a  bridge,  the  cost  of  which 
shall  be  more  than  can  be  raised  by  ordinary  road  tax,  the 
commissioners  of  highways  shall  lay  before  the  town  auditors 
of  such  town,  a  statement  of  the  amount  of  money  necessary 
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for  the  construction  thereof,  and  said  board  of  auditors  shall 
certify  the  same  to  the  board  of  supervisors  of  the  county  in 
which  such  town  is  situated.  The  amount  so  certified  shall, 
by  said  board  of  supervisors,  be  levied  on  the  taxable  property 
of  such  town  and  collected  by  the  collector  thereof,  in  the 
same  manner  as  other  taxes  are  levied  and  collected. 

This  provision  clearly  contemplates,  taken  in  connection 
with  those  we  have  cited,  the  erection  of  a  bridge  as  a  part 
of  an  established  highway.  It  does  not  authorize  them,  for 
fancy  or  ornamental  purposes,  to  erect  a  bridge  which 
will  not,  when  erected,  be  a  highway,  on  a  wide  prairie  where 
there  is  no  water  course  to  be  crossed  by  it.  The  bridge 
must  be  a  portion  of  some  legally  constituted  public  highway, 
and  their  estimates  of  the  cost  must  specify  at  what  point  on 
such  highway  the  bridge  shall  be  built.  If  there  be  no  pub- 
lic road  actually  existing,  leading  to  the  stream  to  be  crossed 
by  the  bridge,  no  power  would  exist  on  the  part  of  the  com- 
missioners to  erect  the  bridge.  This  is  plain,  and  results 
from  the  very  nature  of  their  office.  They  are  commissioners 
of  public  highways,  and  they  decide  a  certain  highway 
requires  a  bridge  of  certain  dimensions  and  structure.  They 
make  the  estimates  of  cost,  which  they  lay  before  the  board 
of  town  auditors,  whose  only  duty  in  that  regard  is  to  certify 
it  to  the  board  of  supervisors.  It  is  a  condition  precedent  to 
all  this,  inherent  in  the  very  subject,  that  there  shall  be  a 
subsisting  public  highway.     This  is  too  plain  for  argument. 

What,  then,  is  the  board  of  county  supervisors  required  to 
do,  when  the  board  of  town  auditors  certify  the  estimate  to 
them? 

It  is  insisted  by  the  relator,  they  have  nothing  to  do  but  to 
levy  and  collect  as  taxes,  the  amount  of  the  estimate ;  that 
they  have  not  the  least  discretion  in  the  matter,  and,  notwith- 
standing the  condition  of  the  tax  payers  may  be  most  deplora- 
ble, not  having  wherewith  to  pay  the  ordinary  assessments  on 
their  property,  so  vital  to  the  support  of  their  local  governments, 
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yet  they  must  be  burdened  with  this  additional  imposi- 
tion, on  the  mere  say-so  of  the  highway  commissioners. 
The  law  does  not  in  terms  so  declare.  A  fair  construction  of 
the  act  goes  thus  far  and  no  farther,  that  the  estimate  certified 
to  them  shall  become  a  charge  against  the  taxable  property 
of  the  county  at  some  time,  and  when  levied,  it  shall  be  levied 
on  that  kind  of  property,  and  collected  as  other  taxes  are  levied 
and  collected.  It  does  not  require  a  levy  forthwith ;  it  does 
not  intend  the  board  of  supervisors  shall  pay  no  regard  to  the 
suffering  condition  of  the  taxables  ;  it  does  not  design  they 
shall  ignore  and  postpone  all  other  business  but  this  bridge, 
and  that  they  shall  act  immediately,  instanter,  upon  the  esti- 
mate. The  law  means  and  intends  no  such  thing — no  such 
results. 

Suppose  the  estimate  of  the  highway  commissioners,  instead 
of  being  fifteen  thousand  dollars,  had  been  ten  times  that 
amount,  and  the  board  of  town  auditors  had  certified  it,  and 
it  was  a  matter  of  public  notoriety  there  was  no  public  high- 
way at  the  place  proposed  for  the  bridge,  and  if  there  was  one 
the  bridge  could  be  constructed,  and  that  too  of  the  most 
durable  character,  for  ten  thousand  dollars — that  one  hundred 
and  fifty  thousand  dollars  was  an  unnecessary  and  an  extrava- 
gant sum  to  be  invested  in  so  small  a  structure,  and  the  board 
of  supervisors  knew,  as  they  would  know,  such  a  tax  levied 
and  collected  in  a  single  year,  (for  it  must  be  so  levied  and 
collected  if  the  argument  be  sound,)  would  bankrupt,  or  greatly 
distress  the  tax  payers,  that  they  could  exercise  no  discretion 
in  the  premises,  not  even  as  to  the  time  when  they  shall 
direct  the  levy  to  be  made  ?  We  do  not  believe  such  is  a 
fair  interpretation  of  the  statute.  The  only  reasonable  construc- 
tion which  can  be  given  to  it  is,  that  if  the  board  of  supervisors, 
on  inspection  of  the  estimate,  and  after  due  consideration  of 
the  condition  of  the  tax  payers,  the  one  is  enormously  extrava- 
gant, and  the  others  are  not  in  a  condition  to  bear  the  tax,  its 
levy  can   be   and  should  be  declined  by  the  board.     They 
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surely  do  not  sit  in  their  high  and  responsible  positions  to  be 
the  mere  passive  instruments  of  other  agencies,  whose  action 
may  have  been  heedless,  without  due  deliberation,  or  corrupt. 

But  if  the  board  of  supervisors  have  no  discretion,  and 
must  act  on  the  instant,  who  has  the  right  to  compel  that 
action  ?  Is  it  an  individual  tax  payer,  who  has  no  other  inte- 
rest in  the  erection  than  the  public  generally  ?  On  what  prin- 
ciple is  it,  that  he  shall  be  allowed  to  apply  for  this  mandatory 
writ?  The  county  authorities  are  bound  to  provide  court 
houses  in  the  several  counties.  They  determine,  by  a  proper 
proceeding  in  court,  that  they  will  erect  a  court  house,  and 
invite  proposals  and  plans,  which  they  accept ;  is  it  in  the 
power  of  a  holder  of  property,  which  would  be  benefitted  by 
this  erection,  to  demand  this  writ  to  compel  the  county  to  enter 
into  contracts  and  complete  the  building,  on  the  allegation  that 
it  will  greatly  benefit  him  and  other  owners  of  property  in  its 
vicinity,  the  authorities  themselves  believing  the  fiscal  condition 
of  the  tax  payers,  or  their  treasury,  is  not  such  as  to  justify  the 
expense? 

These  county  authorities  must,  from  the  necessity  of  the 
case,  have  some  discretion,  certainly,  as  to  the  time  when  they 
will  levy  and  collect  a  heavy  special  tax,  else,  if  it  were  not 
so,  highway  commissioners,  having  the  famous  bridges  of 
antiquity,  or  of  modern  times,  in  their  "  mind's  eye,"  and 
ambitious  of  rivalry  in  this  regard,  might,  if  no  check  was 
upon  them,  bankrupt  a  people.  It  cannot  be  so,  and  such  was 
not  the  intention  of  this  law.  We  are  not  disposed  to  deny 
that  the  decision  of  these  commissioners,  that  a  bridge  at  a 
particular  point,  on  a  public  highway,  is  a  necessity,  is  res 
judicata  as  to  the  fact  of  the  necessity  ;  but  when  the  board  of 
supervisors  are  required  to  levy  taxes  to  construct  it,  they 
have  a  right,  on  the  instigation  of  any  tax  payer,  or  ex  mero 
motu,  to  inquire  if  there  be  a  public  highway  "  at  the  point 
proposed,"  and  if  there  be  none,  no  power  on  earth  can  com- 
pel them  to  levy  the  tax.    They  have  a  right  to  inquire  into 
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all  the  facts  which  give  jurisdiction  to  the  highway  commis- 
sioners, and  call  it  into  action,  and  if  the  facts  do  not  exist, 
the  acts  of  the  commissioners  would  have  no  binding  effect  on 
the  board  of  supervisors,  and  they  would  be  fully  justified  in 
disregarding  their  action.  "When  jurisdiction  is  wanting,  all 
acts  done  to  enforce  jurisdiction  are  void.  The  existence  of  a 
public  highway  is  the  first  predicate.  If  that  falls,  all  built 
upon  it  falls  likewise. 

The  return  shows,  and  the  demurrer  admits  it,  there  was  no 
public  highway  where  this  bridge  was  proposed  to  be  built ; 
that  a  portion  of  the  bridge  was  within  the  town  limits  of  the 
village  of  Danville,  over  which  these  highway  commissioners 
had  no  sort  of  jurisdiction  ;  and  it  further  shows,  all  which  is 
admitted,  that  the  order  to  build  this  bridge  was  rescinded  by 
the  commissioners  of  highways  subsequently  elected,  and 
before  any  private  rights  had  become  involved.  Is  it  not, 
then,  absurd  to  contend,  under  such  circumstances,  that  the 
county  supervisors  should  be  compelled,  by  the  mandate  of 
this  court,  to  levy  a  tax  to  pay  for  that  which  has  no  existence, 
and  never  can  have,  unless  revived  by  some  subsequent  and 
appropriate  action. 

We  refrain  from  taking  up  the  several  reasons  urged  in  the 
return,  as  justificatory  of  the  refusal  of  the  county  supervisors. 
The  views  we  have  expressed  fully  dispose  of  the  whole  case. 

We  refer  to  no  authorities,  as  they  seem  to  be  unnecessary. 
General  principles  apply  with  peculiar  force  to  the  case,  and 
by  their  force  the  peremptory  writ  must  be  refused.  The 
demurrer  to  the  return  is  overruled. 

Mandamus  refused. 
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The  Chicago  &  Alton  Railroad  Company 

v. 

James  McLaughlin. 

1.  Negligence — where  the  plaintiff  alone  is  in  fault.  Where,  in  an  action 
against  a  railroad  company  for  injuries  rece  ived  by  the  plaintiff  from  the  alleged 
carelessness  of  one  of  the  defendant's  employees,  the  evidence  disclosed  no 
omission  of  duty,  or  wrongful  act  on  the  part  of  the  servant,  whereby  such 
injuries  resulted,  the  company  cannot  be  held  liable,  the  plaintiff  alone  being  in 
fault. 

2.  Railroad  companies — concerning  duties  of.  It  is  no  part  of  the  duty  of  a 
railroad  company  to  maintain  a  guard  over  their  cars  left  standing  upon  its  track, 
in  order  to  keep  children,  playing  about  them,  from  getting  upon  or  under  them, 
and  thereby  save  them  from  injury. 

3.  Where  a  freight  car  is  standing  upon  a  railroad  track,  separate  from  any 
other  car  or  engine,  and  the  yard-master  mounts  the  car  to  loosen  the  brakes,  it 
is  not  his  duty  to  give  any  signal  before  the  brakes  are  loosed,  lest  the  car  might 
move,  when  he  has  no  reason  to  suppose  any  person  would  be  endangered  thereby, 
although,  when  he  mounted  the  car,  there  were  boys  near  the  car,  beside  the 
track. 

Appeal  from  the  Circuit  Court  of  Sangamon  county  ;  the 
Hon.  Edward  Y.  Rice,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Palmer  &  Hay,  for  the  appellants. 

Messrs.  McClernand,  Broadwell  &  Springer,  for  the 
appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  James  McLaughlin  against 
the  railway  company,  for  injuries  received  by  him  from  the 
34— 47th  III. 
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alleged  carelessness  of  one  of  the  employees  of  the  corpora- 
tion. It  appears  the  track  of  the  road  is  laid  down  through 
one  of  the  public  streets  of  the  city  of  Springfield,  and  its 
freight  depot  fronts  upon  the  street.  The  track  is  thus  acces- 
sible to  the  public.  The  plaintiff  was  at  play  with  other  boys 
upon  the  track,  or  street,  and  climbed  upon  the  step  or  stirrup 
of  a  freight  car  standing  there.  The  yard-master  came  and 
mounted  the  same  car,  going  to  the  top  by  the  same  stirrup, 
at  the  south  end  of  the  car.  As  he  went  up  the  stirrup  the 
boy  let  go  and  stood  by  the  side  of  the  car.  The  yard  master 
passed,  on  the  roof  of  the  car,  to  the  north  end,  and  loosened 
the  brakes.  The  car  then  began  to  move,  from  what  cause 
does  not  appear,  as  it  was  an  isolated  car,  but  we  suppose  it 
was  standing  on  a  descending  grade.  Before  the  car  had 
moved  over  a  space  equal  to  its  own  length,  it  passed  over  the 
foot  of  the  boy,  inflicting  serious  injury.  This  is  the  account 
given  by  the  witnesses  for  the  plaintiff.  It  does  not  appear 
how  the  boy's  foot  happened  to  be  caught  by  the  car  wheel, 
but  each  count  of  the  declaration  avers  that  the  plaintiff  was 
on  the  car  when  it  was  set  in  motion,  and  was  cast  upon  the 
ground.  If  that  be  so,  he  must  have  again  climbed  upon  the 
stirrup  after  the  yard-master  had  mounted  the  car.  That  he 
had  let  go  his  hold  when  the  latter  went  up,  and  was  standing 
upon  the  ground,  there  can  be  no  doubt.  His  witness  so  tes- 
tifies, and  he  would  undoubtedly  let  go  the  stirrup,  on  which 
the  witness  says  he  was  swinging,  to  allow  the  yard-master  to 
pass.  The  yard-master  gave  no  signal  that  the  car  was  about 
to  move. 

How  the  yard-master  was  guilty,  in  this  transaction,  of  cul- 
pable negligence,  we  are  wholly  unable  to  perceive.  Waiv- 
ing all  question  of  what  degree  of  negligence  is  attributable 
to  parents  who  permit  their  children  to  play  about  railway 
depots  and  cars,  we  are  of  opinion  that  this  evidence  discloses 
no  omission  of  duty,  or  any  wrongful  act  on  the  part  of  the 
railway  employee.     It  is  to  be  inferred  from  the  instructions, 
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that  the  case  was  tried  in  the  court  below  on  the  theory  that 
it  was  the  duty  of  the  railway  company  to  keep  a  guard  over 
their  cars  left  upon  the  track,  in  order  to  keep  boys  from  get- 
ting upon  or  under  them,  and  that,  in  this  case,  the  yard-mas- 
ter should  have  given  a  signal  before  loosening  the  brakes. 
Neither  proposition  is  maintainable.  A  railway  car,  standing 
by  itself  upon  the  track,  is,  ordinarily,  a  very  harmless  object, 
and,  unless  there  is  something  in  or  about  it  that  renders  it 
dangerous,  we  know  no  reason  why  the  railway  company 
should  be  required  to  establish  a  guard  over  it.  As  to  the 
neglect  of  the  yard-master,  in  this  case,  to  give  a  signal,  the 
witness  testifies  that  after  mounting  the  car  he  could  not  see 
the  boy  upon  the  ground.  As  the  boy  had  let  go  his  hold 
upon  the  stirrup  before  the  yard-master  mounted,  and  as  he 
had  no  right  to  climb  up  the  car,  the  yard-master  might  well 
suppose,  when  he  loosed  the  brakes,  that  the  boy  still  was  on 
the  ground  where  he  had  left  him.  Not  seeing  him  upon  the 
car,  and  having  no  reason  to  suspect  he  was  there,  the  omis- 
sion to  give  him  warning  was  certainly  not  negligence.  He 
had  no  cause  for  suspecting  the  boy  to  be  in  danger.  The 
motion  of  the  car,  starting  by  itself  on  the  removal  of  the 
brakes,  would,  necessarily,  be  very  slow,  and  not  dangerous  to 
the  boy,  even  if  the  yard-master  had  known  him  to  have 
again  climbed  upon  the  stirrup.  But  he  could  not  have  known 
it,  or  have  had  any  good  reason  to  suspect  it,  and  it  would 
be  very  unreasonable  to  hold  that,  under  such  circumstances, 
it  was  negligent  in  him  to  remove  the  brakes  without  giving 
a  signal.     He  could  see  no  occasion  for  a  signal. 

The  verdict  is  wholly  unsustained  by  the  evidence,  and  the 
first  and  fourth  instructions  given  for  the  plaintiff  will  require 
modification  so  as  to  conform  to  the  foregoing  views.  They 
assume  it  was  the  duty  of  the  yard-master  to  give  warning. 
"We  hold  there  was  no  such  duty,  unless  he  knew  or  had  rea- 
son to  believe  that  the  boy  was  in  a  position  where  he  would 
be  placed  in  peril  by  the  movement  of  the  car. 

Judgment  reversed. 
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Charles  H.  TenEyck 

v. 
Nathaniel  Harris. 


1.  Carriers — of  evidence  of  delivery  to  the  proper  person.  Where  a  person  pro- 
fessing to  be  the  consignee  of  a  money  package,  is  identified  to  the  satisfaction 
of  the  person  charged  with  the  delivery  by  a  trustworthy  person,  as  the  proper 
consignee,  about  the  time  it  may  reasonably  be  expected  such  consignee  will  call 
for  such  a  package,  and  tells  the  person  delivering  to  write  his  name  in  the 
receipt  book :  Held,  that  proof  of  these  facts  was  sufficient  to  raise  a  presump- 
tion of  a  proper  delivery  to  the  true  consignee,  which  the  consignor,  in  an  action 
-against  the  carrier,  must  meet  by  a  preponderance  of  testimony. 

2.  Declarations — whether  admissible.  In  an  action  by  a  consignor  against 
a  carrier,  for  non-delivery  of  a  money  package  to  the  consignee,  the  declarations 
of  the  consignee  in  respect  to  facts  going  to  show  the  package  was  not  delivered, 
made  after  the  time  when  the  carrier  has  shown,  prima  facie,  it  was  delivered, 
are  not  admissible  on  behalf  of  the  plaintiff. 

3.  Competency  op  witnesses — wife  competent  to  testify  in  behalf  of  husband. 
In  such  an  action,  the  consignee  being  the  wife  of  the  consignor,  the  plaintiff, 
she  is  a  competent  witness  in  his  behalf,  to  prove  whether  she  received  the  pack- 
age or  not. 

4.  Instructions — if  calculated  to  mislead  on  the  evidence.  An  instruction,  which, 
though  true  as  an  abstract  proposition  of  law,  would,  upon  the  evidence  before 
the  jury,  mislead  them,  is  erroneous. 

5.  So  an  instruction  which  says  that,  though  it  is  incumbent  on  plaintiff  to 
prove  the  non-delivery  of  a  money  package  to  the  consignee  by  some  evidence, 
and  then  adds  that  slight  evidence  may  suffice  in  a  case  where  the  qnestion  of 
liability  turns  upon  the  preponderance  of  evidence — such  an  instruction  is 
erroneous. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  I).  M.  Woodson,  Judge,  presiding. 

The  facts  of  the  case  are  sufficiently  stated  in  the  opinion 
of  the  court. 
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The  fourth  instruction  for  the  plaintiff,  the  giving  of  which 
was  assigned  as  error,  and  which  t.he  court  held  to  be  good,  is 
as  follows : 

"If  the  jury  believe  from  the  evidence,  that  the  plaintiff, 
through  the  witness  Knapp,  demanded  of  the  defendant,  or 
his  agent,  the  money  in  controversy,  in  June,  1865,  and  that 
the  defendant,  or  his  agent,  failed  or  refused  to  pay  the  same 
on  such  demand,  then  such  failure  and  refusal  are  prima  facie 
proof  of  the  plaintiff's  allegation  of  the  non-delivery  of  said 
money,  provided,  they  also  believe  from  the  evidence  that  the 
defendant  received  said  money  as  a  common  carrier,  and  con- 
tracted with  the  plaintiff  to  deliver  it  to  Mrs.  Mary  C.  Harris, 
wife  of  the  plaintiff,  and  that  he  has  not  delivered  it  to  Mary 
C,  or  any  person  authorized  by  her  to  receive  it." 

Messrs.  Atkins  &  Ketcham,  for  the  appellant. 

Messrs.  Robinson  &  Knapp,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellee 
against  appellant,  in  the  Morgan  Circuit  Court.  A  recovery 
was  sought  upon  a  breach  of  contract  in  failing  to  safely  carry 
and  deliver  a  package  containing  $350,  to  Mrs.  Mary  C.  Har- 
ris, at  Whitehall,  Illinois.  It  appears  that  appellant  received 
the  package  at  Jacksonville,  and  gave  his  receipt  for  the  same, 
and  by  it  he  agreed  to  deliver  the  same  to  Mrs.  Harris. 
The  package  was  addressed  to  her  at  "Whitehall.  It 
appears  that  the  money  was  sent  about"  the  15th  or  16th  of 
March,  1865,  and  was  received  by  appellant's  agent  at  White- 
hall. Knapp  testifies  that  about  the  first  of  June  following, 
Mrs.  Harris  presented  the  receipt  to  him,  asking  him  to 
advance  her  $50,  and  to  get  the  money  from  the  express  office 
and  retain  the  balance  until  she  should  need  it.     He  advanced 
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the  money,  took  an  assignment  of  the  receipt  and  sent  it  to 
"Whitehall  to  procure  the  package,  but  the  messenger  failed  to 
obtain  it.  He,  a  few  days  afterward,  went  himself  with  the 
receipt. 

The  agent,  on  the  presentation  of  the  receipt,  examined  the 
books  and  stated  that  it  had  been  received,  but  had  been  deliv- 
ered on  the  20th  of  March,  1865,  and  Mrs.  Harris'  name  was 
written  in  the  receipt  book.  The  agent  claimed  that  a  woman 
had  called  for  the  package  and  had  been  identified  as  Mrs. 
Harris,  and  that  it  had  been  delivered  to  her. 

The  evidence  of  the  agent  and  three  other  witnesses  is  clear 
that  the  package  was  delivered  to  a  woman  who  called  for  it, 
representing  herself  as  Mary  C.  Harris,  and  that  she  had 
identified  herself  as  that  person  by  a  man  whose  name  the 
witnesses  did  not  remember.  The  whole  controversy  turns 
upon  the  question,  whether  the  person  who  drew  the  money 
was  Mrs.  Harris  or  some  other  person.  That  was  a  question 
for  the  jury,  under  proper  evidence  and  instructions. 

It  is  insisted,  that  the  declarations  of  Mrs.  Harris,  testified 
to  by  different  witnesses,  were  inadmissible.  We  think 
the  court  erred  in  permitting  evidence  to  be  given  of  her  state- 
ments about  expecting  to  get  money  of  Cummin gs.  Also,  as 
to  her  statements  that  she  had,  about  the  first  of  April, 
1865,  procured  Brunell  to  go  to  Whitehall,  to  see  if  she  could 
get  the  money  she  was  expecting  from  her  husband.  These 
statements  seem  to  have  been  made  subsequent  to  the  time 
it  is  claimed  that  the  money  was  delivered  to  her.  Not  only 
so,  but  they  were  not  a  part  of  the  res  gestm.  To  permit  the 
introduction  of  such  evidence  would  enable  parties  to  manu- 
facture it,  when  they  might  have  an  end  to  accomplish.  Again, 
Mrs.  Harris  was  a  competent  witness,  and  could  have  testified 
to  the  facts  themselves,  without  resorting  to  declarations,  per- 
haps incorrectly  understood  and  imperfectly  remembered  by 
the  witness. 
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Again,  the  court  refused  to  give  appellant's  fourth  instruc- 
tion. It  announces  a  correct  principle,  and  should  have  been 
given,  had  the  term,  "  satisfactory  evidence,"  in  the  last  clause, 
been  changed  to  a  "  preponderance  of  evidence."  When  the 
woman  presented  herself,  claiming  to  be  the  consignee,  if  she 
was  identified  to  be  such  by  a  known  and  trustworthy  person, 
and  the  money  was  in  good  faith  delivered  to  her,  the  pre- 
sumption of  a  proper  delivery  should  be  overcome  by  a  pre- 
ponderance of  evidence.  The  consignee  must  have  known 
that  the  money  would  be  sent  to  her  in  that  mode,  and  the  evi- 
dence shows  that  she  was  expecting  it  about  the  time  it  came. 
And  when  a  person,  claiming  to  be  the  consignee,  called  for  it 
and  had  herself  identified  as  the  proper  person  to  receive  it, 
by  a  trustworthy  person,  it  must  raise  a  presumption  that  it 
was  properly  delivered,  and  that  presumption  must  be  over- 
come by  preponderating  evidence. 

It  is  also  urged  that  the  second  instruction  given  for  appel- 
lee was  erroneous,  and  misled  the  jury.     It  is  this  : 

"  That  while  it  is  incumbent  upon  the  plaintiff  to  show  by 
some  evidence  that  the  package  named  in  the  declaration  was 
not  delivered  according  to  the  contract  of  bailment,  yet  very 
slight  evidence  may  suffice  to  sustain  the  averment  in  the 
declaration  that  it  was  not  so  delivered." 

While  this  may  be  true  as  an  abstract  proposition,  we  think 
it  was  calculated  to  mislead  in  this  case.  The  fact  that  appel- 
lee held  the  receipt  of  appellant,  was  evidence  of  non-delivery. 
But  when  they  introduced  evidence  of  delivery,  and  it  was 
strong  that  the  package  was  delivered  to  some  one  claiming 
to  be  the  consignee,  it  then  became  a  question  of  identity  to 
be  determined  by  the  weight  of  evidence,  precisely  as  the 
question  of  identity  in  any  other  case.  If  the  jury  regarded 
the  evidence  strong  that  the  agent  of  appellee  had  delivered 
the  package  to  Mrs.  Harris,  and  they  were  the  judges  of  the 
weight  of  the  testimony,  then  such  evidence  would  have  to  be 
overcome    by  stronger    testimony.      In  such  a  case  slight 
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evidence  would  not  be  sufficient,  and  yet  the  jury  might  have 
understood  this  instruction  as  asserting  that  it  would,  and 
such  seems  to  be  the  import  of  the  language.  Although  slight 
evidence  may  have  been  sufficient  in  the  first  instance  to  raise 
a  presumption  that  there  had  not  been  a  delivery,  yet,  where 
a  delivery  was  proved  to  have  been  made,  to  a  person  claim- 
ing to  be  the  consignee,  and  if  the  evidence  strongly  tended 
to  prove  that  it  was  properly  delivered,  then  a  different  ques- 
tion is  presented,  and  it  must  be  determined  upon  the  weight 
of  evidence.  This  instruction  should  have  been  modified 
before  it  was  given. 

Upon  referring  to  the  transcript  of  the  record,  we  do  not 
perceive  that  the  objection  urged  against  appellee's  fourth 
instruction  exists  in  fact.  As  this  instruction  appears  in  the 
transcript  of  the  record,  we  discover  no  objection  to  it,  and  we 
must,  therefore,  hold  that  it  was  properly  given.  For  the  rea- 
sons above  given,  however,  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  M.  Keith 

v. 
Isaac  W.  Fink. 

1.  New  trial — verdict  against  evidence.  This  court  will  not  grant  a  new  trial 
in  cases  where,  upon  a  careful  inspection  of  the  record,  the  verdict  of  the  jury- 
is  warranted  by  the  fair  and  reasonable  intendment  of  the  facts  and  circum- 
stances. 

2.  Assignment  for  the  benefit  of  creditors — to  pay  individual  liabilities  of 
partners — void.  Where,  by  the  deed  of  assignment  by  an  insolvent  firm,  partner- 
ship property   is   appropriated  to  the  payment  of  the  individual  debts  of  one 
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vartner,  such  assignment  is  per  se  fraudulent  and  void  as  to  the  firm  creditors. 
3.  Partnership — concerning  the  assumption  by — of  the  individual  debts  of  one 
partner.  Where  the  individual  debts  of  one  partner  are  assumed  by  the  firm, 
strict  proof  will  be  required  of  the  honesty  of  such  transaction,  that  the  con- 
sideration therefor  was  valuable,  and  that  it  was  for  the  benefit  of  the  partner- 
ship, beyond  all  controversy.     Even  then  the  power  is  doubted. 

Appeal  from  the  Circuit  Court  of  Montgomery  county ; 
the  Hon.  E.  Y.  Rice,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Billings  &  Wise,  and  Messrs.  Kingsbury  & 
Kjtchell,  for  the  appellant. 

Messrs.  Stuart,  Edwards  &  Brown,  and  Mr.  J.  J.  Phil- 
lips, for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

Appellee,  being  a  creditor  by  note  of  Keith,  Lyford  &  Com- 
pany, composed  of  John  M.  Keith,  F.  M.  Lyford  and  Charles 
M.  Wool,  on  the  first  day  of  February,  1867,  sued  out  of  the 
office  of  the  clerk  of  the  Montgomery  circuit  court,  a  writ  of 
attachment  under  the  act  of  1865,  amending  the  general 
attachment  law,  on  an  affidavit  then  filed  by  him,  that  Keith 
&  Lyford,  partners,  under  the  name  of  Keith,  Lyford  &  Co., 
had  fraudulently  conveyed  and  assigned  their  property  and 
effects  so  as  to  hinder  and  delay  their  creditors,  and  that, 
within  two  years  prior  to  filing  the  affidavit.  The  writ  was 
levied  on  the  2d  of  February,  on  certain  personal  property, 
as  the  property  of  John  M.  Keith,  one  of  the  firm.  Albert 
H.  Brown  and  David  B.  Jackson  were  summoned  as  gar- 
nishees.    The  declaration  was  filed  on  the  22d  of  February. 

The  defendants,  for  plea,  traversed  the  facts  stated  in  the 
affidavit,  on  which  issue  was  joined,  a  trial  had  by  a  jury,  and 
35 — £7th  III. 


274  Keith  v.  Fink.  [Jan.  T-, 

Opinion  of  the  Court. 

a  verdict  and  judgment  for  the  plaintiff,  a  motion  for  a  new 
trial  having  been  overruled. 

To  reverse  this  judgment  Keith  brings  the  record  hero  by 
appeal,  and  assigns  several  errors  upon  it. 

The  principal  question  arises  upon  the  instructions  given  fo. 
appellee.  The  refusal  to  grant  a  new  trial  is  also  alleged  as 
error. 

On  this  point,  as  there  was  much  evidence  heard,  and  that 
of  the  members  of  the  firm  themselves,  it  would  be  a  very 
clear  case  indeed,  that  could  justify  this  court  in  disturbing  a 
verdict  found  under  such  circumstances.  It  must  be  made 
apparent  that  the  jury  overlooked  some  important  portion  of 
the  evidence,  or  were  so  swayed  by  passion  or  prejudice,  as  to 
do  injustice.  There  is,  really,  on  careful  examination  of  the 
record,  no  ground  for  assuming  that  the  jury  did  not  well  con- 
sider the  testimony,  and  weigh  well  the  facts.  The  fraud 
charged,  is  one  in  law,  not  in  fact.  The  only  question  is,  did 
the  court  properly  instruct  the  jury  as  to  the  law  on  the  facts. 
It  appears  the  court  gave  to  the  jury  all  the  instructions  asked 
for  by  both  parties,  and,  as  an  epitome  of  the  laws,  when 
taken  and  considered  together,  no  serious  objection  is  shown 
to  exist  to  them  as  such,  though  one  or  more  of  the  instruc- 
tions for  the  plaintiff,  standing  isolated,  might  have  misled 
the  jury. 

The  law  of  the  case  was  fully  stated  in  the  tenth  instruc 
tion  for  the  plaintiff,  and  in  the  eighth  given  on  behalf  of  the 
defendant. 

The  controversy  was  as  to  the  bona  fides  of  the  assignment 
of  this  firm.  The  counsel  for  the  plaintiff  contended  that  by 
the  assignment,  the  firm  assets  were  appropriated  to  the  pay- 
ment of  the  individual  debts  of  the  partners. 

The  court,  on  this  point,  gave  for  plaintiff  the  tenth  instruc- 
tion, as  follows  : 

"  The  court  instructs  the  jury,  on  the  part  of  the  plaintiff,  that 
the  debts  named  and  provided  for  by  the  deed  of  assignment 
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as  due  to  Davis,  Haskell  &  Co.,  upon  the  note  of  Keith 
&  Miller,  and  the  note  of  D.  B.  Jackson,  signed  by  Lyford 
and  Wool,  are  shown  prima  facie  by  the  deed  of  assignment 
in  evidence,  not  to  be  debts  arising  by  the  firm  of  Keith  & 
Lyford,  or  Keith,  Lyford  &  Co.,  and  unless  it  has  been  shown 
to  the  satisfaction  of  the  jury  by  the  evidence  in  the  cause, 
that  before  the  execution  of  the  deed  of  assignment,  the 
firm  of  Keith  &  Lyford,  upon  a  valuable  consideration, 
assumed  and  became  liable  to  pay  the  same  to  the  holders 
thereof,  Davis,  Haskell  &  Co.,  and  D.  B.  Jackson,  are  to  be 
regarded,  not  as  creditors  of  the  partnership,  but  of  the  indi- 
viduals who  signed  the  notes,  respectively,  and  in  such  case 
the  provision  made  for  the  payment  of  such  claims,  contained 
in  the  deed  of  assignment,  renders  the  same  void  in  law,  and 
the  jury  should  find  for  the  plaintiff. " 

The  defendant's  eighth  instruction  was  as  follows : 

"  Although  the  jury  may  believe,  from  the  evidence,  that 
some  of  the  claims  mentioned  in  the  assignment  were  origi- 
nally the  debts  of  Keith  alone,  or  of  Lyford  alone,  or  of  Wool, 
still,  if  they  believe,  from  the  evidence,  that  the  firm  of  Keith 
&  Lyford  assumed  the  payment  of  these  claims  to  the  holders 
thereof,  before  making  the  assignment,  for  a  valuable  consid- 
eration, they  became  a  partnership  liability,  and  it  was  right 
and  proper  to  include  them  in  the  assignment." 

These  instructions  placed  before  the  jury  clearly  the  main 
point  in  controversy,  and  by  their  verdict,  they  have  said  that 
certain  of  the  debts  provided  for  by  the  assignment,  were,  at 
no  time,  partnership  liabilities.  If  they  were  not,  the  law  is 
not  disputed  that  such  a  preference  vitiates  -the  deed. 

Prima  facie,  and  it  is  not  rebutted,  the  debt  to  Davis,  Has- 
kell &  Co.,  amounting  to  four  thousand  six  hundred  and  odd 
dollars,  was  the  debt  of  Lyford  alone,  it  being  for  accommo- 
dations to  him  to  carry  on  a  private  speculation  in  flour,  with 
which  the  firm  of  Keith,  Lyford  &  Co.  had  no  concern,  Wool 
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being  then  a  member,  but  having  no  interest  in  it.     Lyford 
alone  executed  the  notes  in  the  firm  name. 

The  note  of  eight  hundred  dollars  to  the  same  party,  was  a 
note  signed  by  Keith,  with  William  C.  Miller  his  security, 
and  had  nothing  to  do  with  the  partnership  business,  and  to 
secure  which  Miller  had  a  chattel  mortgage  on  the  individual 
property  of  Keith.  There  is  nothing  to  show  this  debt  was 
at  any  time  a  partnership  debt,  and  the  jury  so  found. 

So  it  may  be  said  of  the  debt  secured  to  the  express  com- 
pany. That  debt  had  been  paid  by  Keith  with  money  he  had 
borrowed  for  that  purpose,  and  for  which  he  was  individually 
liable,  having  been  incurred  by  a  breach  of  trust  on  his  part 
while  acting  as  the  agent  of  the  company. 

Some  of  the  instructions  given  for  the  defendant  go,  per- 
haps, farther  than  they  should  have  gone,  on  the  power  of  the 
company  to  assume  the  individual  debts  of  a  partner  for  a 
valuable  consideration.  It  should  be  particularly  said,  there 
must  be  clear  proof  of  the  honesty  of  the  transaction,  that  the 
consideration  was  valuable,  and  that  it  was  for  the  benefit  of 
the  partnership  beyond  all  controversy.  Even  then  we  are 
inclined  to  doubt  the  power.  But,  in  this  case,  the  jury 
have  ignored  all  these,  and  we  see  no  reason  to  question  the 
conclusion  to  which  they  arrived.  Such  an  appropriation  of 
the  firm  property,  as  was  said  in  the  case  of  Wilson  v.  Robert- 
son, 21  JS".  Y.  587,  to  pay  the  individual  debt  of  one  of  the 
partners  is,  in  effect,  a  gift  from  the  firm  to  the  partner, — a 
reservation  for  the  benefit  of  such  partner,  or  his  creditors,  to 
the  direct  injury  of  the  firm  creditors. 

An  assignment  with  such  a  provision  in  it  is  held  to  be,  per 
se,  fraudulent  and  void. 

We  cannot  perceive  the  jury  erred  in  the  verdict  found, 
nor  did  the  court  in  the  instructions  given,  on  which  we  have 
commented.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Pulaski  Scovil 

v. 

Mart  A.  Connell. 

1.  Deeds — deed  of  a  married  woman — husband  must  join  in.  The  act  of  1861 
does  not  authorize  the  conveyance  of  real  estate,  belonging  to  a  married  woman, 
to  be  made  by  her,  without  joinder  by  the  husband. 

2.  Former  decision.  The  case  of  Cole  v.  Van  Riper,  44  111.  58,  is  decisive 
of  this  case. 

Writ  of  Error  to  the  Circuit  Court  of  Mason  county ;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

This  was  an  action  of  covenant,  brought  in  the  court  below, 
by  the  plaintiff  in  error,  against  the  defendant  in  error, 
wherein  a  judgment  was  rendered  for  the  defendant,  to  reverse 
which  the  case  is  brought  to  this  court  by  writ  of  error.  The 
only  question  presented  by  the  record  is,  whether  a  married 
woman,  under  the  act  of  1861,  entitled  "An  act  to  protect 
married  women  in  their  separate  property,"  can  convey  her 
real  estate  without  joining  with  her  husband. 

Mr.  Lyman  Lacet,  for  the  plaintiff  in  error. 

Mr.  S.  L.  Kichmond  and  Mr.  B.  S.  Prettyman,  for  the 
defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

"We  held,  in  the  case  of  Cole  v.  Van  JRiper,  44  111.  58,  that 
the  act  of  1861,  in  regard  to  married  women  did  not  enable 
them  to  convey  their  real  estate  without  joinder  by  the  hus- 
band.    That  decision  disposes  of  this  case. 

Judgment  affirmed. 
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Harmon  Myer  et  al. 

v. 
William  McDougal. 

1.  Administrators — sale  of  lands  by.  The  title  of  a  purchaser  of  lands  at  an 
administrator's  sale  cannot  be  defeated  because  the  administrator  obtains  the 
order  of  sale  to  pay  debts,  which  the  latter  knows  to  be  fraudulent,  where  the 
purchaser  is  not  chargeable  with  notice  of,  or  participation  in,  the  alleged  fraud. 

2.  Such  purchaser  is  only  bound  to  see  that  the  court  ordering  the  sale  has 
jurisdiction  of  the  subject  matter,  and  of  the  person ;  if  so,  his  title  will  be 
protected. 

3.  And  where  a  part  of  the  claims  are  Talid,  and  others  are  fraudulent,  the 
title  of  a  purchaser  at  such  sale  could  not  be  questioned  in  a  collateral  proceed- 
ing, though  it  might  appear  that  he  had  notice,  or  was  a  participant  in  such 
fraud. 

4.  Lien — of  creditors  of  an  estate.  The  lien  on  real  estate  of  a  deceased  person, 
existing  in  favor  of  his  creditors,  is  superior  to  the  claim  of  heirs  and  devisees, 
and  their  alienees,  if  enforced  within  a  reasonable  time.  Five  years  after 
the  decease  is  within  a  reasonable  time. 

Appeal  from  the  Circuit  Court  of  Menard  county ;  the 
Hon.  James  Harriott,  Judge,  presiding. 

The  facts  material  to  an  understanding  of  the  case  are  fully 
stated  in  the  opinion  of  the  court. 

Mr.  Thomas  "W.  Neely,  for  the  appellants. 

Messrs.  Herndon  &  Zane,  and  Mr.  N.  ~W.  Branson,  for  the 
appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  record  discloses  the  fact  ,that  Robert  Hayden  died 
testate,  in  the  month  of  November,  1856,  the  owner  of  the 
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land  in  controversy.  By  his  last  will  lie  devised  the  same  to 
Elizabeth  Hayden,  and  she  afterwards  sold  the  land  to  Bar- 
ney M.  Hayden.  It  also  appears  that  he  was,  at  the  time  of 
his  death,  indebted  to  different  persons ;  that  the  land  had 
been  sold  under  an  execution  on  a  judgment  against  Robert 
Hayden,  but  the  time  for  redemption  had  not  expired  ;  that 
Elizabeth  Hayden  sold  and  conveyed  the  premises  to  Barney 
M.  Hayden,  for  the  consideration  of  seven  hundred  dollars ; 
and,  as  a  part  of  the  consideration  for  the  conveyance,  he  paid 
two  hundred  and  eighteen  dollars  to  the  sheriff,  to  redeem 
from  the  sale,  and  gave  two  promissory  notes,  with  appellee 
as  security,  for  the  balance ;  and  to  indemnify  appellee,  he  exe- 
cuted a  mortgage  on  the  premises,  but  failed  to  describe  the 
county  in  which  the  land  was  situated,  or  the  meridian  by 
which  it  was  designated.  It  was  dated  on  the  5th  of  March, 
1857,  and  recorded  on  the  same  day.  The  mortgage  described 
the  indebtedness  as  being  to  appellee,  and  provided  that  the 
mortgage  should  be  void  if  Hayden  should  pay  the  notes  to 
appellee. 

Afterwards,  Barney  M.  Hayden  obtained  letters  of  admin- 
istration on  the  estate  of  Robert  Hayden,  deceased,  appellee 
becoming  security  on  his  administrator's  bond.  Hayden  filed, 
and  had  allowed  as  a  claim  against  the  estate,  the  sum  he  had 
paid  for  the  redemption  of  the  land ;  and  other  claims  were  tiled 
and  allowed  which,  with  the  claim  in  favor  of  the  administrator, 
amounted  to  $332.54.  At  the  February  term,  1862,  the 
administrator  obtained  a  decree  of  the  county  court,  directing 
the  sale  of  this  land  for  the  payment  of  this  indebtedness ; 
that  he  afterwards  sold  the  land  under  the  decree,  when  Ham- 
bach  became  the  purchaser  and  received  -a  deed  of  convey- 
ance therefor  ;  that  he  afterwards  sold  the  premises  to  appel- 
lants, Myer  and  Bracken.  They  deny  all  knowledge  of 
appellee's  mortgage. 

Appellee  contends,  that  he  acquired  a  prior  and  superior  lien 
on   these  premises  by  his  mortgage  and  its  registry,  while 
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appellants  claim  that  they  acquired  the  paramount  title  to  the 
premises  by  the  administrator's  sale.  The  devise  of  the  land 
to  Elizabeth  Iiayden,  by  Eobert  Hayden,  was  subject  to  the 
payment  of  his  debts ;  and  the  devisee  and  her  grantees  took 
and  held  the  premises  subject  to  such  indebtedness,  which 
operated  as  a  lien  upon  them,  and  the  creditors  may  enforce 
such  lien  by  administration  against  purchasers,  from  heirs  or 
devisees.  McCoy  v.  Morrow,  18  111.  519.  In  that  case  it  was 
held,  that  the  creditor  must  enforce  his  lien  within  a  reason- 
able time,  and  it  was  said,  that  in  analogy  to  our  limitation  laws 
barring  entries  on  land  and  the  length  of  time  a  judgment 
will  remain  a  lien  on  lands,  seven  years  from  the  death 
of  the  owner  might  bar  the  creditors'  lien.  But  the  court 
declined  to  fix  that  as  the  period,  as  more  than  twenty  years 
had  elapsed  in  that  case.  But  the  court  fully  recognize  the 
lien,  and  say  that  it  must  be  prosecuted  in  a  reasonable  time 
after  the  death  of  intestate  or  devisor  ;  and  that  an  analogy  to 
our  limitation  laws  should  be  adopted  as  the  period,  but  decline 
to  say  whether  it  shall  be  twenty  or  seven  years. 

In  this  case,  seven  years  had  not  elapsed  when  the  lien  of  the 
creditors  was  enforced  through  the  decree,  and  the  adminis- 
trator's sale,  and  hence  their  lien  had  not  ceased  or  become 
barred.  Kobert  Iiayden  died  in  November,  1856,  and  the 
decree  was  rendered  in  February,  1862,  but  little  more  than 
five  years.  Elizabeth,  the  devisee,  Barney,  the  purchaser 
from  her,  and  appellee,  each  had  the  power  to  discharge 
these  debts,  and  prevent  the  enforcement  of  the  creditors' 
lien,  and  free  the  land  from  the  burthen  and  protect  their 
title.  But  having  failed  to  do  so,  they  occupy  the  same  posi- 
tion they  would  have  done  had  the  land  been  sold  under  any 
other  description  of  superior  lien. 

It  is,  however,  insisted,  that  the  allowance  in  favor  of  Bar- 
ney Iiayden,  for  the  money  paid  to  redeem  from  the  sale  on 
execution,  which  formed  a  part  of  the  consideration  oi  his  pur- 
chase, was    fraudulent,  and  rendered  the  sale  void.      Even 
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conceding  this  to  be  true,  it  nowhere  appears  in  this  case  that 
Hambach  or  appellants  knew  of,  or  participated  in,  the  fraud. 
They  could  not  be  required  to  do  more  than  look  to  see 
whether  the  court  rendering  the  decree  had  jurisdiction  of  the 
subject  matter  and  of  the  parties  in  interest,  unless  success- 
fully charged  with  participation  in  the  fraud,  and  at  most  with 
notice  before  the  purchase  at  the  administrator's  sale.  We 
see  no  evidence  in  this  case  that  appellants  ever  had  such 
notice,  much  less  that  they  aided  in  its  perpetration.  But 
even  if  they  had,  still  there  is  no  pretense  that  the  other  claims 
allowed  against  the  estate  were  not  justly  due  and  owing  by 
the  estate;  and  if  so,  they  conferred  jurisdiction  to  order  the 
sale,  and  the  allowance  of  improper  claims,  or  the  order  for 
the  sale  for  more  money  than  the  estate  should  have  been 
required  to  pay,  will  not  be  inquired  into  in  a  collateral  pro  ■ 
ceeding. 

Nor  do  we  see  that  there  was  any  lack  of  jurisdiction,  and 
the  fraud  cannot,  therefore,  be  set  up  in  this  collateral  pro^ 
ceeding  to  defeat  appellants'  title.  The  title  of  their  grantor 
related  back  to  the  lien  of  those  creditors  of  Robert  Hayden, 
which  was  held  in  his  lifetime,  which  must  be  not  only  ante- 
rior, but  superior  to  any  lien  appellee  may  have  acquired. 
The  decree  of  the  court  below  must  be  reversed  and  the  cause 
remanded. 

Decree  reversed 
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Mary  Fleming 
v. 
John  McHale  et  al. 

1.  Resulting  trusts — where  vendee  makes  first  payment,  but  the  deed  is  made  to 
anotlier.  Where  a  vendee  of  lands  makes  the  first  payment  according  to  tho 
terms  of  the  purchase,  and  is  ready  to  give  notes  and  a  mortgage  on  the  pre- 
mises for  the  deferred  payments,  but  the  vendor,  to  avoid  a  question  of  minority 
of  the  vendee,  makes  the  deed  to  the  mother  of  the  latter,  and  takes  her  notes 
and  mortgage,  with  the  understanding  between  the  parties  to  the  transaction, 
that  the  son  is  to  pay  them,  and  the  son  pays  the  annual  interest  on  the  notes, 
and  improves  the  land,  and  pays  the  notes  when  due,  though  subsequent  to  tho 
death  of  the  grantee  named  in  the  deed,  a  trust  results  in  favor  of  such  actual 
vendee,  and  equity  will  decree  the  conveyance  of  the  legal  title  of  the  heirs  of 
the  grantee  to  him. 

2.  Same — minor's  earnings  invested  in  lands.  And  where  it  appears  that  tho 
money  advanced  upon  the  first  payment  was,  in  fact,  the  earnings  of  a  minor, 
but  that  the  parent  entitled,  though  the  grantee,  in  the  deed,  never  claimed  such 
earnings,  the  trust  will  not  be  defeated. 

3.  Same — aliquot  payments.  Where  the  first  payment  is  in  full  satisfaction 
of  one  instalment  under  the  contract  of  purchase,  and  the  vendor  is  ready  to  make 
the  deed  to  the  person  entitled,  the  rule,  in  relation  to  aliquot  payments,  is 
sufficiently  complied  with,  whether  the  portion  paid  is  an  exact  divisor  of  the 
whole  purchase  price  or  not. 

4.  Costs — against  minor  heirs.  In  a  suit  by  the  party,  in  such  a  case,  in 
whose  favor  the  trust  is  declared,  against  the  minor  heirs  of  the  person  to 
whom  the  legal  title  had  been  conveyed,  costs  should  not  be  decreed  against  the 
latter. 

Appeal  from  the  Circuit  Court  of  Jersey  county ;  the  Hon. 
D.  M.  Woodson,  Judge,  presiding. 

James  McHale  and  John  McHale  filed  a  bill  in  chancery 
against  Mary  Fleming,  and  other  co-heirs  with  themselves,  of 
Mary  McHale,  deceased,  charging  that  a  certain  tract  of  land, 
the  legal  title  of  which  was  in  Mary  McHale  at  her  decease, 
was  purchased  by  them  with  their  money,  and  that  the  deed 
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was,  in  fact,  made  to  said  Mary  McHale,  because  Hurd,  the 
vendor  of  the  land,  believed  the  complainants  were  under  age, 
and  was  unwilling  to  take  their  notes  and  mortgage  for  the 
deferred  payments ;  that  it  was  understood  by  all  the  parties 
that  the  purchase  was  really  made  by  James  and  John,  and 
that  they  were  to  pay  the  annual  interest  on  the  notes,  and 
the  notes  themselves  when  due,  and  that  they  have  paid  the 
interest  annually,  been  in  possession  of  the  premises,  and 
made  valuable  improvements ;  pray  that  the  legal  title  be 
conveyed  to  them  under  the  decree  of  the  court. 

But  one  of  the  defendants  answer,  and  that  is  Mary  Flem  • 
ing,  a  minor.  In  her  answer  she  denies  that  James  and  John 
McHale  purchased  the  premises  mentioned,  for  themselves, 
but  that  if  they  purchased  at  all,  they  purchased  for  their 
mother,  Mary  McHale,  the  grandmother  of  respondent,  with 
her  money,  or  money  earned  by  her  several  children,  to 
which  she  was  lawfully  entitled ;  admits  the  making  of  the 
deed  to  Mary  McHale,  and  that  she  knows  nothing  of  the 
alleged  payments  of  interest,  but  says  that  if  done,  it  was  with- 
out the  authority  or  knowledge  of  said  Mary  McHale.  Denies 
that  Mary  McHale  had  no  interest  in  said  premises,  and  that 
the  same  were  conveyed  to  her  merely  to  enable  Hurd  to  obtain 
security ;  denies  that  Mary  McHale  never  intended  to  pay 
said  notes,  but,  on  the  contrary,  alleges  that  if  she  had  lived 
she  would  have  done  so  ;  knows  nothing  of  valuable  improve- 
ments, but  says  if  any  such  were  made  they  were  made  for 
Mary  McHale. 

At  a  subsequent  term,  owing  to  the  death  of  James 
McHale,  a  bill  of  revivor  was  filed,  and  Clarence  M.  Hamilton, 
administrator  of  James  McHale,  was  made  a  party. 

It  appeared,  in  evidence,  that  since  the  tiling  of  the  original 
bill,  John  McHale  had  paid  off  the  notes  given  for  the  balance 
of  the  purchase  money. 

At  the  hearing,  the  court  found  the  issues  for  complainants, 
and  decreed  a  conveyance    of  one-half  the  lands   to   John 
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McHale,  and  the  other  half  to  the  heirs-at-law  of  James 
McHale ;  and  that  the  defendants,  except  James  Fleming, 
who  had  disclaimed  all  interest,  pay  all  the  costs.  To  reverse 
this  decree  this  appeal  was  taken. 

Messrs.  Hodges,  Warren  &  Pogtje,  for  the  appellant. 

The  facts  before  the  court  do  not  show  a  resulting  trust ;  such 
a  trust  is  not  founded  on  contract.  Stephenson  v.  Thompson, 
13  111.  190 ;  Bruce  v.  Boney,  18  111.  67. 

"  A  declaration  by  parol  at  the  time  that  the  purchase  is 
made  for  another,  does  not  constitute  such  a  trust  as  can  be 
enforced  by  the  party  for  whom  the  purchase  is  alleged  to  be 
made."  Alexander  et  al.  v.  Tarns,  13  111.  225  ;  Kisler  v.  Kis- 
ler, 2  Watts,  323  ;  Perry  v.  MeHenry,  13  111.  238. 

"  JSTo  arrangement  made  after,  nor  any  parol  agreement 
existing  before,  nor  parol  declaration  at  the  time  that  the  pur- 
chase is  made  for  the  benefit  of  some  other  person,  will  raise 
a  trust,"  &c. ;  Perry  v.  MeHenry,  13  111.  238. 

"  It  is  founded  on  the  actual  payment  of  money,  and  no 
other  ground,"  and  that  "  the  trust  results  from  the  original 
transaction  at  the  time  it  takes  place,  and  at  no  other  time." 
Botsford  v.  Burr,  2  Johns.  Ch.  Rep.  415 ;  Kelly  v.  Johnson, 
28  Mis.  (7  Jones)  249 ;  Alexander  et  al.  v.  Tarns,  13  111.  225 ; 
Rogers  v.  Murray,  3  Paige  398. 

2d.  The  complainants  being  minors  at  the  time  of  the  pur- 
chase, and  the  money  paid  being  their  wages,  their  mother 
was  entitled  to  it,  and  no  trust  can  arise  in  their  favor,  merely 
because  the  money  they  earned  was  invested  in  this  land. 
Even  if  the  trade  was  actually  made  by  these  boys,  it  is  clear 
they  acted  as  the  agents  of  their  mother. 

3d.  The  fact  that  John  McHale  paid  the  balance  of  the 
purchase  money  after  he  had  commenced  suit,  cannot  operate 
in  his  favor ;  the  trust  cannot  be  raised  by  anything  arising 
after  the  legal  title  has  passed.    Alexander  et  al.  v.  Tarns,  13 
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111.  225 ;  Rogers  v.  Murray,  3  Paige  398 ;  Buck  v.  Swanney, 
35  Maine  41. 

4th.  The  evidence  does  not  show  that  complainants  paid 
any  definite  part,  and  no  trust  can  arise.  Cross  v.  Norton,  9 
Mod.  233  ;  2  Atkins  74  ;  Sayre  v.  Townsend,  15  Wend.  650 ; 
McGowan  v.  McGowan,  14  Gray  (Mass.)  119 ;  Buck  v.  War- 
ren, same  122  (note);  Bakery.  Vining,  30  Maine  121;  White 
v.  Carpenter,  2  Paige  239  ;  Smith  v.  Barnhom,  3  Sumner  462 ; 
Freeman  v.  Kelley,  1  Hoffman  90. 

Messrs.  Kobinson  &  Kjstapp,  and  Mr.  K.  M.  Knapp,  for  the 

appellees. 

We  contend,  that  from  the  facts  in  this  case,  as  proven,  a 
resulting  trust  arose  in  favor  of  the  original  complainants  in 
this  suit,  to  the  lands  in  litigation.  In  view  of  the  many 
decisions  of  this  court  upon  the  subject  of  resulting  trusts,  if 
they  were  the  only  authorities  upon  the  subject,  the  law  ought 
to  be  pretty  well  settled.  As  laid  down  by  this  court  in  gene- 
ral terms,  repeatedly,  u  If  one  purchase  land  with  the  money  of 
another,  but  takes  the  deed  in  his  own  name,  a  trust  results 
by  operation  of  law,  in  favor  of  the  person  whose  money  is 
used,  and  parol  proof  may  be  introduced  to  show  whose 
money  was  applied  to  make  the  purchase."  Coates  v.  Wood- 
worth,  13  111.  654 ;  Williams  v.  Brown  et  al.,  14  111.  200 ; 
Bruce  v.  Money,  18  111.  72  ;  Franklin  v.  McEntyre,  23  111.  91 ; 
Loomis  v.  Loomis,  28  111.  456. 

Mr.  Chief  Justice  Beeese  delivered  the  opinion  of  the  Court : 

It  will  be  more  convenient  to  consider  this  bill,  as  an  origi- 
nal bill  filed  for  the  purpose  of  decreeing  the  title  to  the 
lands  described  in  it,  out  of  the  defendants'  heirs  at  law  of 
Mary  McHale,  deceased,  and  into  John  McHale,  the  com- 
plainant, claiming  in  his  own  right. 
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John  McHale  alleges  that  the  land  was  purchased  by  him 
and  his  deceased  brother,  James,  of  I.  M.  Hurd ;  that  they 
paid  the  first  instalment  of  the  purchase  money,  being  three 
hundred  dollars,  the  price  to  be  paid  being  in  all  ten  hun- 
dred and  eighty  dollars ;  that  they  were  supposed  by  Hurd 
to  be  under  age  at  the  time,  and  as  time  was  given  for  the 
residue  of  the  purchase  money,  Hurd  thought  it  most  pru- 
dent that  the  deed  should  be  made  to  their  mother,  Mary 
McHale,  who  should  execute  her  note  for  the  balance  of  pur- 
chase money,  giving,  at  the  same  time,  a  mortgage  on  the 
land  to  secure  its  payment,  and  with  the  understanding  by  all 
the  parties  that  they,  John  and  James,  should  and  would  pay 
the  note  and  satisfy  the  mortgage.  They  paid  Hurd  the 
annual  interest  on  the  note,  took  possession  of  the  land  and 
improved  it. 

Mary  McHale  died,  leaving  the  defendants  and  complain- 
ant her  only  heirs-at-law.  James  then  died,  leaving  com- 
plainant, John,  and  the  defendants  his  only  heirs-at-law. 

The  bill  pravs  that  one  equal  half  part  of  the  lands  bought 
of  Hurd,  may  be  decreed  to  be  the  sole  property  of  complain- 
ant, and  the  other  half,  the  property  of  defendants  and 
complainant  in  equal  proportions,  as  heirs-at-law  of  the 
brother  James,  deceased. 

This  is  the  scope  and  object  of  this  proceeding,  and  com- 
plainant's theory  is,  that  as  he  and  his  brother  contracted  with 
Hurd  for  the  purchase  of  the  lands,  and  made  the  first  pay- 
ment on  them  as  agreed,  the  execution  of  the  deed  to  their 
mother  only  conveyed  the  legal  title  to  her,  which  she  held  in 
trust  for  their  benefit.  That  as  they  had,  subsequently,  paid 
off  the  note  and  mortgage,  their  mother,  if  living,  would  be 
decreed  to  convey  the  legal  title  to  them,  and,  being  dead,  her 
heirs-at-law  are  under  the  same  obligation  and  duty. 

Do  the  facts  show  a  resulting  trust  ?  A  careful  examination  of 
the  testimony  satisfies  us  that  it  is  fully  and  clearly  established. 
Hurd's  testimony,  who  was  the  vendor  of  the  land,  is  so  clear 
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in  all  its  details,  lie  seems  so  indifferent  between  all  the  par- 
ties, and  speaks  with  such  full  knowledge,  which  his  position 
enabled  him  to  obtain,  of  the  transaction,  that  the  mind  can- 
not doubt  that  the  whole  affair,  from  its  inception  to  its 
termination,  was  the  business  and  concern  of  James  and  John 
McHale  alone,  the  name  of  their  mother  being  used  from  pru- 
dential considerations  merely.  They  paid  down  the  first 
instalment,  and  the  balance  when  due,  paying  interest  regu- 
larly, took  possession  and  improved  the  land.  If  all  these  do 
not  establish  a  resulting  trust  in  their  favor,  or  that  their 
mother  held  the  legal  title  for  their  benefit,  we  do  not  know 
what  facts  would ;  they  fulfill  all  the  requisites  of  such  a 
relation. 

We  agree  with  appellant,  that  a  resulting  trust  can  only 
arise  in  favor  of  a  person  who  claims  to  have  furnished  the 
consideration  money,  when  such  consideration,  or  some 
aliquot  part  thereof,  was  furnished  as  part  of  the  original 
transaction,  at  the  time  the  purchase  was  made,  and  the  claim- 
ant must  have  occupied  a  position  originally,  which  would 
have  entitled  him  to  be  admitted  in  the  place  of  the  person  to 
whom  the  conveyance  is  made.  Perry  v.  McHenry,  13  111. 
227.  Appellant  insists,  that  as  the  purchase  price  of  the  land 
was  ten  hundred  and  eighty  dollars,  the  sum  paid  by  the 
young  men,  three  hundred  dollars,  was  not  an  aliquot  part 
thereof,  and  such  part  must  be  paid,  as,  one-half,  one-third,  or 
the  like.  Technically,  three  hundred  dollars  were  not  an  ali- 
quot part  of  ten  hundred  and  eighty  dollars,  because  the  latter 
divided  by  the  former  leaves  a  remainder.  Yet  it  was  the 
whole  amount  required  as  the  first  payment.  It  was  in  part 
performance  of  the  contract  of  purchase,  and  all  that  was 
demanded  at  the  time.  Had  the  contract  been  one-third  down, 
or  one-half,  and  a  less  amount  paid,  then  it  could  not  be  said 
an  aliquot  part  was  paid,  but  when,  as  in  this  case,  a  definite 
6um  was  to  be  paid,  less  than  one-third,  and  it  was  paid,  the 
contract  to  that  extent,  is  performed.     That  this   money,  or 
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the  note  representing  the  money,  was  the  property  of  these 
young  men,  can  hardly  be  doubted.  Hurd  testifies  they  were 
made  payable  to  the  boys,  and  not  amounting  to  quite  three 
hundred  dollars,  they  made  up  the  deficiency.  The  notes 
were  on  D.  &  J.  8.  Beatty,  who  seem  to  think  the  notes 
were  payable  to  the  mother.  They  were  for  the  work  and 
labor  of  these  boys,  and  if  they  were  payable  to  the  mother, 
the  whole  transaction  as  detailed  by  Hurd,  satisfies  us  she 
had  permitted  the  boys  to  appropriate  them  for  their  own  use 
in  the  first  payment  of  the  land.  She  never  paid  one  farthing 
of  the  consideration  money,  at  any  time.  James  and  John 
contracted  for  the  land  in  the  first  instance — paid  the  first 
instalment — paid  interest  on  the  deferred  payment,  and  finally 
paid  that — took  possession  of  the  land  and  improved  it. 

It  is  a  case  too  plain  for  controversy  or  doubt. 

The  decree  must  be  affirmed,  except  as  to  the  costs  against 

the  infant  defendant. 

Decree  affirmed. 


St.  Louis,  Alton  &  Terre  Haute  Railroad  Company 

v. 
Benjamin  F.  Dorset. 

1.  Corporations — service  of  process.  Under  the  act  of  1853,  in  relation  to 
service  of  process  upon  incorporated  companies,  in  order  that  return  of  service 
upon  an  agent  may  be  held  good,  the  return  must  show  that  the  President  of  the 
company  did  not  reside  in,  or  was  absent  from  the  county. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the  Hon. 
Joseph  Gillespie,  Judge,  presiding. 
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This  was  an  action  of  covenant,  instituted  in  the  court  below 
by  Benjamin  F.  Dorsey  against  the  St.  Louis,  Alton  &  Terre 
Haute  Railroad  Company,  and  judgment  was  rendered  by 
default  against  the  defendant.  The  return  of  service  upon 
the  summons  was  as  follows  : 

"  Duly  executed  by  reading  the  same,  and  delivering  a  true 
copy  of  the  within  writ  to  John  E.  Branham,  agent  of  the  St. 
Louis,  Alton  &  Terre  Haute  Railroad  Company,  at  Alton,  this 
20th  day  of  September,  1866. 

GEORGE  RUEGGER,  Sheriff. 
By  John  E.  Coppinger,  Deputy. 

The  defendants  below  bring  the  cause  to  this  court,  and 
insist  that  the  return  was  not  sufficient  to  authorize  the 
default. 

Messrs.  "Wiley  &  Parker,  for  the  appellants. 

Messrs.  Billings  &  "Wise,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  service  in  fhlo  case  was  insufficient,  and  there  having 
been  no  appearance  by  the  defendant,  the  judgment  must  be 
reversed.  The  return  of  the  sheriff,  to  have  been  good  under 
the  act  of  1853,  should  have  shown  that  the  President  of  the 
company  did  not  reside  in  the  county,  or  was  absent.  Only 
in  that  contingency  does  the  statute  authorize  service  on  an 
agent. 

Judgment  reversed. 


37— 4:7th  III. 
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Louisa  Plaster 

V. 

Jeptha  Plaster. 

1.  Divorce — custody  and  support  of  infant  children.  A  decree  dissolving  the 
marriage  relation  and  giving  the  custody  of  children  to  the  mother,  because  of 
the  unfitness  of  the  father,  and  allowing  a  sum  in  gross  as  her  alimony,  does  not 
impair  the  obligation  of  the  father  to  support  them. 

2.  Same — allowance  for  stipport  of  children,  necessaries.  While  the  father  is 
still  liable  for  the  support  of  his  children  in  the  custody  of  the  mother,  he  is  only 
bound  to  provide  a  reasonable  and  proper  support  according  to  the  age,  ability 
and  circumstances  of  his  children,  and  his  own  means ;  he  is  bound  to  provide 
necessaries,  and  provision  for  their  education  will  be  so  deemed,  but  he  will  not 
be  charged  with  their  tuition,  where  a  free  school  is  accessible  to  them. 

3.  Same — allowance — earnings  of  children.  In  estimating  what  is  a  reasonable 
and  proper  support  for  the  children,  their  earnings  should  be  considered,  and 
deducted  from  the  gross  sum  adjudged  necessary ;  he  will  not  be  required  to 
support  them  in  idleness. 

4.  Alimony — a  sum  in  gross,  allowed  in  lieu  of  alimony,  is  a  bar  to  further  claims. 
Where  a  decree  awards  a  sum  in  gross  as  alimony,  which  is  a  liberal  and  fair 
proportion  of  the  husband's  estate,  it  will  be  held  to  be  in  discharge  and  satis- 
faction of  all  future  claim  of  the  wife  to  a  future  support;  semble,  that  the  pro- 
visions of  the  siatute  authorizing  the  courts,  from  time  to  time,  on  application, 
to  make  alterations  in  the  allowance  of  alimony  is  applicable  only  to  cases  where 
the  same  is  stipendiary. 

Writ  of  Error  to  the  Circuit  Court  of  Cass  county ;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

The  facts  of  this  case  will  sufficiently  appear  from  the  opinion 
of  the  court. 

Mr.  Murray  McConnel,  for  the  plaintiff  in  error. 

Mr.  Henry  E.  Dummer,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
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In  this  case,  it  appears  that  at  the  November  term,  1854,  a 
divorce  was  decreed  upon  the  ground  of  desertion  of  defen- 
dant in  error.  There  was  one  child,  the  fruits  of  the  marriage, 
then  three  years  of  age,  whose  custody  was  decreed  to  plaintiff 
in  error,  until  the  further  order  of  the  court.  It  appears  from 
the  report  of  the  master,  that  defendant  was,  at  that  time, 
worth  one  thousand  dollars,  one-fourth  of  which  was  decreed 
to  plaintiff  in  error  as  her  absolute  property,  and  as  alimony, 
and  the  case  passed  from  the  docket. 

At  the  March  term,  1866,  after  notice,  was  given,  a  motion 
was  made  to  re-docket  the  case,  and  the  supplemental  petition 
was  filed.  At  the  September  term,  1866,  the  case  was 
re -docketed,  and  a  demurrer  to  the  petition  was  filed,  which 
was  sustained  by  the  court.  No  further  steps  were  taken  in 
that  court,  until  the  September  term  of  the  court,  when  a 
decree  nunc  pro  tunc,  as  of  the  September  term,  1866,  was 
rendered,  dismissing  the  petition.  The  case  is  brought  to  this 
court,  and  various  errors  are  assigned  for  its  reversal. 

The  petition  claimed  pay  for  the  support  and  education  of 
the  child  for  the  time  intervening  the  decree  granting  the 
divorce  and  the  filing  of  the  petition  ;  a  decree  for  his  future 
support  and  education,  and  a  decree  for  further  alimony.  It 
is  insisted  that  the  court  below  should  have  retained  the  peti- 
tion and  granted  the  relief  sought.  Nature  has  implanted  in 
all  men  a  love  for  their  offspring  that  is  seldom  so  weak  as  to 
require  the  promptings  of  the  law,  to  compel  them  to  discharge 
the  duty  of  shielding  and  protecting  them  from  injury,  suffer- 
ing and  want,  to  the  extent  of  their  ability.  Hence  the 
courts  are  seldom  called  upon  to  enforce  the  duty  of  parents. 
The  law  of  nature,  the  usages  of  society,  as  well  as  the  laws 
of  all  civilized  countries,  impose  the  duty  upon  the  parent  of 
the  support,  nurture  and  education  of  children.  This  duty 
devolves  first  upon  the  father,  and  next  upon  the  mother,  so 
long  as  they  are  of  tender  years  and  unable  to  provide  for 
themselves. 
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While  this  liability  is  not  controverted,  as  a  general  rule,  it  is 
insisted  that  by  the  decree  of  the  court  giving  the  custody  of 
the  child,  in  this  case  to  the  mother,  absolved  defendant  in 
error  trom  his  further  support  and  nurture.  We  are  unable  to 
appreciate  the  force  of  the  objection.  It  was  his  neglect  of 
duty,  by  deserting  his  wife  and  child,  and  failure  to  contribute 
to  their  support,  that  produced  the  divorce,  and  warranted  the 
court  in  giving  the  custody  of  the  child  to  the  mother.  And 
we  are  not  able  to  see  that  because  he  had  so  conducted  him- 
self, and  neglected  his  duty  in  failing  to  support  his  wife  and 
child,  that  he  thereby  became  released  from  its  further  and 
future  support.  His  being  adjudged  by  the  court  to  be  unfitted 
to  have  the  custody,  care  and  education  of  the  child,  did  not, 
nor  could  it,  release  him  from  both  his  natural  and  legal  duty. 

The  decree  only  directs  that  the  mother  shall  have  the  cus- 
tody of  the  child  until  the  further  order  of  the  court.  It  does 
not  find  that  the  mother  shall  support  the  child,  nor  does  it 
release  defendant  in  error  from  the  obligation ;  it  leaves  that 
duty  subsisting  and  unimpaired.  Had  the  court  found  both 
parents  improper  persons  to  have  his  custody,  and  had  placed 
him  in  the  care  of  another  person,  no  one  would  have  sup- 
posed that  defendant  in  error  would  not  have  remained  liable, 
and  in  what  does  the  difference  consist?  After  the  parents 
were  divorced,  all  duties  and  obligations  to  each  other  ceased, 
and  they  were  as  strangers  to  each,  other.  Plaintiff  in  error 
owed  him  no  duty  as  a  wife,  and  her  duty  to  support  the 
child  continued  as  before,  secondary,  and  his  primary.  It  is 
true,  the  court  might  have  decreed  the  support  on  the 
mother,  but  would  not  do  so  unless  an  equivalent  was  decreed 
to  the  mother.  The  decree  in  this  case  only  found  that  the 
father  was  an  improper  person  to  have  the  child,  and  gave  it 
to  the  mother  until  further  order  of  the  court.  But  no  money 
was  given  to  her  by  the  decree  to  compensate  for  the  expense 
of  his  support. 
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The  money  decreed  to  her  is  declared  to  be  for  her  use, 
and  there  is  no  implication  that  any  portion  was  intended  as 
an  equivalent  for  the  support  of  the  child.  It,  then,  follows 
that  defendant  in  error  was,  if  the  allegations  in  the  petition 
were  true,  liable  for  reasonable  compensation  for  his  past  sup- 
port as  well  as  that  in  the  future.  He  can,  however,  only 
be  liable  for  necessary  and  proper  expenditures  for  the  pur- 
pose. He  would  only  be  liable  for  such  support  as  the  child 
was  unable  himself  to  procure.  After  the  boy  became  able 
to  earn  a  support,  in  whole  or  in  part,  the  father  was  not 
bound  to  maintain  him  in  idleness,  but  only  to  contribute 
and  pay  for  such  portion  as  the  child  could  not  earn  by  rea- 
sonable effort.  His  reasonable  earnings  must  be  applied  to 
his  support  and  deducted  from  the  liability  of  defendant  in 
error. 

The  decree  for  the  custody  was  only  temporary,  and  had 
defendant  in  error  desired  to  relieve  himself  from  liability  to 
pay  for  his  support,  he  could,  by  showing  that  he  was  a  suita- 
ble person  to  have  the  custody  and  nurture  of  the  child,  on 
application  to  the  court,  have  become  re-possessed  of  the  child, 
and  have  supported  him  in  his  own  family,  or  otherwise. 
This  he  seems  to  have  failed  to  do,  and  permitted  another  to 
discharge  a  duty  devolving  upon  him.  In  ascertaining  what 
is  a  reasonable  compensation,  it  would  be  proper  to  ascertain 
what  the  boy  has  been  capable  of  earning  for  his  own  support, 
and  if  that  would  have  been  insufficient,  then  the  remainder 
which  was  necessary  should  be  ascertained  and  allowed.  IS" or 
should  the  allowance  be  for  an  expensive  or  extravagant  sup- 
port, but  an  economical  one,  simply^  allowing  what  was 
necessary.  Nor  should  allowance  be  made  for  the  expense  of 
tuition,  if  he  was  within  the  reach  of  free  schools  ;  nor  should 
an  allowance  be  made  for  time  he  did  not  attend  school,  but 
only  such  time  as  he  did  attend. 

The  sixth  section  of  the  divorce  law  declares,  that  the  court 
may  make  such  an  order  for  the  alimony  and  maintenance  of 
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the  wife,  the  care,  custody  and  support  of  the  children,  or  any 
of  them,  as  from  the  circumstances  of  the  parties  and  the 
nature  of  the  case,  shall  be  fit,  reasonable  and  just.  And  the 
latter  clause  authorizes  the  court,  on  application,  from  time  to 
time,  to  make  such  alterations  in  the  allowance  of  alimony 
and  maintenance  as  shall  appear  reasonable  and  proper.  Even 
if  this  did  not  confer  authority  to  make  future  orders  in  refer- 
ence to  the  support  of  this  child,  still  the  decree  was  not  final, 
and  obviously  contemplated  further  action  of  the  court,  if  occa- 
sion should  require. 

If  the  boy  has  attained  an  age  that  he  is  capable  of  sup- 
porting himself,  then  the  court  would  not  require  defendant  in 
error  to  contribute  to  his  maintenance.  In  such  a  case,  neither 
justice,  reason  nor  the  law  would  require  it  of  him.  On  the 
other  hand,  if  from  physical  debility  and  impaired  health,  the 
boy  is  unable  to  earn  a  livelihood,  and  must  depend  upon 
others  for  support,  who  should  more  naturally  contribute  to  that 
end  than  his  father  ? 

As  to  the  question  of  further  alimony,  we  are  aware  of  no 
principle  of  law  which  would  authorize  it.  At  the  time  the 
divorce  was  granted,  plaintiff  in  error  received  one-fourth  of 
the  value  of  the  entire  property  of  her  husband,  as  her  sole 
and  separate  property,  as  her  alimony.  The  division  was  libe- 
ral, and  being  in  gross,  it  must  be  held  to  be  in  full  of  all 
claims  of  alimony.  Had  it  been  a  yearly  sum,  then  the  altera- 
tion of  the  circumstances  of  the  parties  might,  in  many  cases, 
be  such  as  would  require  its  reduction  or  increase  in  amount. 
But,  where  a  gross  sum  is  decreed  and  received  for,  or  in 
lieu  of,  alimony,  it  must  be  held  to  be  in  full  discharge  and 
satisfaction  for  all  claim  for  future  support  of  the  wife.  When 
they  are  divorced,  they,  from  that  time  forward,  cease  to  have 
claims  on  each  other,  and  all  marital  rights  and  duties  are  at 
an  end.  Having  discharged  the  duty  of  her  support,  by  pay- 
ing to  his  former  wife  the  gross  sum  decreed  in  lien  of  ali- 
mony, she  ceased  to  have  any  more  claim  on  her  former 
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husband  for  her  support,  than  she  has  on  any  other  man  in  the 
community.  The  decree  fully  terminated  the  relation,  and 
with  it,  its  rights,  duties  and  obligations. 

The  decree  of  the  court  below  must,  however,  be  reversed 
and  the  cause  remanded  for  further  proceedings,  not  incon 
sistent  with  this  opinion. 

Decree  reversed. 


Illinois  Central  Kailroad  Company 

v. 

Dennis  Baker. 


1.  Negligence — hilling  stock  on  a  railroad.  If  by  the  use  of  ordinary  care  and 
diligence,  animals  on  a  railroad  track  can  be  saved  from  injury,  it  is  the  duty 
of  the  co:npany  to  employ  that  degree  of  care.  No  other  rule  would  afford 
sufficient  protection  to  animals  which  are  lawfully  on  the  track,  as  they  are  if 
they  got  upon  it  from  the  range  or  commons. 

2.  So,  where  stock  are  upon  the  track  and  a  train  is  approaching,  though 
down  a  slight  grade,  and  the  engine  driver,  instead  of  stopping  his  train  to  drive 
off  the  stock,  pursues  them  to  a  point  where,  by  reason  of  ditches  filled  with 
water,  on  each  side  of  a  high  embankment,  there  is  little  probability  the  animals 
will  leave  the  track,  and  they  are  overtaken  and  killed,  the  company  are  guilty  of 
gross  negligence,  and  they  will  be  liable,  notwithstanding  it  may  appear  the  ani- 
mals got  on  the  track  within  the  limits  of  a  town. 

Appeal  from  the  Circuit  Court  of  Ford  county ;  the  Hon. 
A.  J.  Gallagher,  Judge,  presiding. 

This  was  an  action  against  the  Railroad  Company  to 
recover  for  killing  a  colt,  and  was  commenced  before  a  justice 
CI  the  peace,  and  taken  by  appeal  to  the  circuit  court,  where 
judgment  was  rendered  for  Baker  upon  the  verdict  of  a  jur.? 
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The  evidence  was  contradictory  as  to  where  the  colt  got  on 
the  track,  but  all  the  witnesses  agreed  that  the  train  was  run- 
ning slow,  though  down  a  slight  grade — that  the  colt  was 
chased  by  the  train  to  a  culvert  with  a  deep  ditch  filled  with 
water  on  the  sides,  and  there  killed  ;  that  from  where  the  train 
first  whistled  to  frighten  off  these  horses  to  where  the  colt  was 
killed,  there  was  ample  time  to  stop  the  train.  As  to 
the  efforts  to  stop  the  train  there  was  a  slight  disagree- 
ment. One  witness  testified  that  no  effort  was  made  to  stop 
it,  and  only  attempts  to  frighten  the  animals  by  whistling. 
Another  witness  testified  that  he  saw  a  man  get  on  top  the 
cars  and  work  the  brake. 

For  the  plaintiff  below  the  following  instruction,  with  others, 
was  given  : 

2d.  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence,  that  the  train,  which  it  is  alleged  killed  the  stock, 
could  have  been  stopped  by  the  exercise  of  ordinary  care  and 
prudence  before  running  over  the  horse,  which  it  is  alleged 
was  killed,  and  that  by  reason  of  such  neglect  to  stop  said 
train,  the  horse  was  run  over  and  killed  by  defendants'  train 
of  cars,  then  the  jury  are  directed  to  find  for  plaintiff  the 
the  value  of  his  horse  or  qolt. 

The  defendant  below  asked  the  following  instruction,  which 
the  court  gave,  adding,  however,  the  words  in  brackets. 

5th.  That  the  plaintiff  must  prove  that  the  horse  did  not 
get  on  at  the  crossing  of  a  public  road  or  highway,  and  if  he 
failed  to  show  this  by  positive  proof,  the  jury  must  find  for 
the  defendant.  [Unless  defendant  was  guilty  of  gross  or  wil- 
ful negligence  in  the  killing  of  the  horse.] 

The  giving  of  the  above  instruction,  with  others  of  similar 
import,  and  the  refusal  to  give  instructions  involving  the  same 
legal  questions  as  defendants'  fifth  before  modified,  is 
assigned  for  error. 


Mr.  J.  D.  Long,  for  the  appellants. 
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Messrs.  Smith  &  Gray,  for  the  appellee. 

Mi*.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case  against  the  Illinois  Central 
Railroad  Company,  then  using  and  operating  a  portion  of  the 
Toledo,  Peoria  &  Warsaw  Railroad,  for  killing,  by  negligence, 
a  colt  of  the  plaintiff,  of  the  value  of  one  hundred  dollars. 
The  jury  returned  a  verdict  for  the  value  of  the  colt,  for 
which  the  court  gave  judgment,  having  overruled  a  motion  for 
a  new  trial. 

The  defendants  appeal  to  this  court,  and  insist  the  motion 
to  set  aside  the  verdict  should  have  been  allowed,  it  being 
contrary  to  the  evidence. 

There  was  some  slight  conflict  in  the  testimony  as  to  where 
the  colt  got  on  to  the  track,  whether  in  or  outside  of  the  limits 
of  the  town  of  New  Benton.  The  jury  might  have  found  it 
either  way,  and  it  would  not  change  the  aspect  of  the  case  as 
we  view  it.  We  place  it  on  the  ground  of  great  negligence 
in  not  stopping  the  train,  then  running  at  a  slow  rate  of  speed, 
so  as  to  have  given  the  animals,  for  there  were  two  others 
with  the  colt,  a  chance  to  leave  the  track.  The  driver  saw 
them  in  time  to  have  done  so,  but  did  not  do  it,  but  rather 
pursued  them  a  considerable  distance,  as  if  with  the  intent 
to  kill  them. 

In  the  case  of  the  same  company  against  Middlesworth, 
decided  at  this  term,  (46th  111.  494),  negligence  of  this  char- 
acter, or  even  ordinary  negligence,  will  subject  the  company 
to  damages. 

If  by  the  use  of  ordinary  care  and  diligence,  animals  on  a 
railroad  track  can  be  saved  from  injury,  it  is  the  duty  of  the 
company  to  employ  that  degree  of  care.  If  they  do  not,  they 
are  liable.  No  other  rule  would  afford  sufficient  protection  to 
animals  which  are  lawfully  on  a  railroad  track,  as  this  court 

38— 47th  III. 
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has  so  often  decided  they  are,  if  they  get  upon  it  from  the 
range  or  commons. 

The  instructions  given  are  in  harmony  with  these  views, 
and  with  the  principles  recognized  in  the  case  referred  to. 

The  evidence  sustaining  the  verdict,  and  the  instructions 
being  proper,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Toledo,  Wabash  &  Western  Railway  Company 

V. 

Arthur  Harmon. 

1.  New  Trial — verdict  on  conflicting  evidence.  The  verdict  of  jury  will  not  be 
disturbed  unless  manifestly  against  the  weight  of  evidence,  where  the  latter  is 
contradictory. 

2.  Railroads — degree  of  care  required  in  cities  and  along  public  thoroughfares. 
Railroads  operating  their  franchise  in  papulous  cities,  and  over  and  along  public 
thoroughfares,  where  the  hazard  to  persons  and  property  is  great,  will  be  held  to 
the  exercise  of  a  high  degree  of  caution  and  skill,  commensurate  with  the  extra 
hazard. 

3.  Same — when  liable  for  acts  of  employee.  Where  an  employee  of  a  railroad 
performs  an  act  incident  to  his  employment,  unskillfully,  negligently,  recklessly, 
or  wantonly,  and  thereby  persons  whose  fault  does  not  contribute,  are  injured, 
the  company  will  be  liable. 

4.  Same — not  released  from  liability,  because  the  wrongful  acts  were  against 
instructions.  The  fact  that  the  company  may  have  rules  and  by-laws,  prohibiting 
the  performance  of  wrongful  and  dangerous  acts,  or  that  particular  instructions 
may  have  been  given  how  to  do  a  particular  thing,  will  not  release  the  road  from 
liability. 

6.  Same — where  servants  of  pervert  agencies  intrusted  to  their  control  to  the  per- 
petration of  wanton  mischief  the  company  will  be  liable.  An  engineer,  while  his 
locomotive  was  standing  near  a  crossing  at  the  instant  a  person  was  crossing  the 
track  in  front  of  his  engine,  negligently  or  maliciously  caused  the  steam  to 
escape,  whereby  the  team  was  made  to  run  off  and  injury  inflicted  :  Held,  that 
the  company  were  liable. 
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Appeal  from  the  Circuit  Court  of  Morgan  county ;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

This  action  was  in  case,  to  recover  for  injuries  received  by 
Harmon,  by  the  running  away  of  his  team,  caused  by  an  engi- 
neer of  the  road  letting  off  steam  from  his  engine  with  a  loud 
noise,  just  as  Harmon  was  crossing  the  track.  The  declaration 
contained  two  counts,  each  charging  the  steam  to  have  been 
let  off  wantonly  and  maliciously,  but  one  stating  that  the 
locomotive  was  standing  still,  and  the  other,  that,  while 
moving,  the  steam  was  let  off.  The  counts  differed,  too,  as  to 
whether  the  engineer  blew  the  whistle  or  let  off  steam. 

A  demurrer  to  the  declaration  was  interposed  and  over- 
ruled.    Defendants  then  pleaded  the  general  issue. 

For  the  plaintiff,  three  instructions  were  given : 

1st.  The  jury,  if  they  find  the  defendants  guilty,  may  assess 
the  damages  from  all  the  facts,  and  may  include  punitive 
damages,  but  not  to  exceed  $3,000. 

2d.  If  they  find  that  defendants'  engineer,  with  intent  to 
frighten  plaintiff's  horses,  unnecessarily  and  wantonly  let  off 
steam  or  blew  a  whistle,  so  that  plaintiff's  horses  ran  off  and 
injured  him,  defendants  are  guilty,  unless  plaintiff  is  also  guilty 
of  negligence. 

3d.  Malice  in  the  engineer  need  not  be  proved  positively, 
but  may  be  inferred. 

For  the  defendants,  nine  instructions  were  asked,  and  all  but 
the  second  and  fifth  were  given : 

1st.  If  the  plaintiff's  neglect  co-operated  to  cause  the  inju- 
ry, defendants  are  not  liable. 

2d.  If  the  jury  believe  the  act  of  the  engineer  to  have 
been  willful  and  malicious,  and  that  the  act  was  not  authorized 
by  any  special  or  general  command  or  permission,  expressed 
or  implied,  of  defendants,  defendants  are  not  liable.  (Refused.) 

3d.  Unless  they  believe  the  act  to  have  been  willful  and 
malicious,  as  alleged,  they  must  find  for  defendants. 
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4th.  If  the  acts  were  usual  and  necessary  at  the  time  for 
the  proper  running  of  the  engine,  they  will  find  for  the 
defendants. 

5th.  If  they  believe  the  injury  to  have  been  caused  by  the 
willful  and  malicious  act  of  the  agent  of  the  defendants,  they 
will  find  for  the  defendants.     (Refused). 

6th.  In  the  absence  of  evidence  to  the  contrary,  the  pre- 
sumption is  that  defendants  ordered  their  servant  in  charge  of 
the  engine  to  do  lawful  acts  in  a  lawful  manner. 

7th.  That  unless  they  believe  that  the  engineer  willfully, 
by  his  willful  and  malicious  act,  so  managed  his  engine  as  to 
frighten  plaintiff's  horses  and  cause  said  injury,  they  will  find 
for  defendants. 

8th.  Unless  the  jury  believe  the  injury  to  have  been  caused 
by  the  willful  and  malicious  act  of  defendants5  servant,  they 
will  find  for  defendants. 

9th.  If,  upon  the  weight  of  evidence,  the  jury  can  con- 
scientiously explain  the  occurrence  upon  the  theory  of  acci- 
dent, and  without  a  willful  and  malicious  purpose,  they  will 
find  for  defendants. 

Yerdict  for  plaintiff.  Damage,  $500.  Judgment  in  accor- 
dance therewith. 

Motion  for  new  trial  by  defendants  upon  the  following 
grounds : 

1st.     The  court  admitted  improper  evidence  to  go  to  the 

2d.  The  court  erred  in  giving  the  1st,  2d  and  3d  instruc- 
tions asked  by  the  plaintiff. 

3d.  The  court  erred  in  refusing  to  give  the  2d  and  5th 
instructions  asked  by  defendants. 

4th.  The  verdict  of  the  jury  is  contrary  to  the  law  and 
evidence  of  the  case. 

Motion  overruled  and  appeal  taken. 

Messrs.  Robertson  &  Barnes,  for  the  appellant. 
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1.  The  court  erred  in  giving  plaintiff's  second  and  third 
instructions,  and  in  refusing  defendants'  second  and  fifth 
instructions.  This  point  presents  the  question  whether  a  mas- 
ter is  responsible  for  the  unauthorized,  willful  and  malicious 
act  of  his  servant.  Negligence  in  any  degree  is  not  the  gist 
of  this  action.  That  the  master  is  liable  for  the  unlawful  act 
of  the  servant,  if  done  under  authority  or  within  the  scope  of 
the  employment,  is  undoubted.  That  is  not  claimed  here.  If 
the  master  receives  the  fruits  of  the  unlawful  or  even  willful 
act,  then  he  is  liable.  This  is  not  claimed  here.  The  courts 
have  gone  no  farther  than  this.  Illinois  Central  R.  R.  Co.  v. 
Read,  37  111.  484 ;  St.  Louis,  Alton  <&  Chicago  R.  R.  Co.  v. 
Dalby,  19  111.  360,  and  cases  there  cited.  In  this  case,  which 
goes  the  farthest-,  the  agent  was  acting  under  authority,  and 
within  the  scope  of  his  employment.  Here,  on  the  other 
hand,  the  act  was  willful  and  malicious.  The  agent  used  the 
engine  of  the  corporation  as  the  instrument  of  his  malice. 
The  case  would  be  the  same  if  he  had  picked  up  a  crow  bar 
belonging  to  the  corporation,  and  knocked  plaintiff  down  with 
it.  Would  the  corporation  be  liable  ?  Clearly  not.  Illinois 
Central  R.  R.  Co.  v.  Downey,  18  111.  259 ;  Johnson  v.  Barber, 
5  Gilm.  430  ;  Taller  v.  Yoght,  13  111.  285,  (approving  MeManus 
v.  Cricket,  1  East  106);  Armstrong  v.  Cooley,  5  Gilm.  512  ;  Ross 
v.  Madison,  1  Carter  (Ind.)  281 ;  Foster  v.  The  Essex  Bank, 
17  Mass.  E.  509  and  510  ;  Wright  v.  Wilcox,  19  Wend.  343. 
These  authorities  show  that,  although  the  principal  is  liable 
for  the  torts  and  unlawful  acts  of  his  agent,  if  done  under 
authority  or  within  the  scope  of  the  employment,  yet,  he  is 
not  liable  for  willful  and  malicious  injuries. 

Messrs.  Ketcham  &  Atkins,  on  the  same  side,  in  support 
of  the  same  view,  cite  the  following  additional  authorities : 

Story  on  Agency,  §§  456,  318;  1  Hill  480 ;  3  Smith  (N.  Y.) 
367;  1  East  106;  Smith  on  Mer.  law,  69-70;  4  Barn,   and 
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Aid.  590  ;  20  Conn.  284 ;  2  Comstock  479 ;  5  Blackf.  149 ; 
19  Wend.  343  ;    Smith's  leading  cases  310. 

At  common  law,  a  master  is  not  liable  for  the  willful  tres- 
pass of  his  servant,  which  is  not  committed  in  the  furtherance 
of  his  business.  Tuller  v.  Voght,  13  111.  277 ;  Johnson  v. 
Barber,  5  Gilm.  425  ;  Foster  v.  Buck,  17  Mass.  479. 

The  act  must  be  done  in  the  course  of  the  employment,  and 
not  a  willful  departure  from  it.  See  opinion  of  Judge  Caton, 
13  III.  285  ;  Redh'eld  on  railroads,  381-3,  and  notes ;  15  Barb. 
574  ;  Boss  v.  Madison,  1  Carter,  281. 

In  the  case  from  15  Barb.,  the  company,  it  was  held,  was 
not  liable  for  a  willful  act  of  the  servant,  although  directed  to 
be  done  by  the  president,  upon  the  ground  that  even  the 
president  had  no  authority  to  command  the  perpetration  ot 
an  unlawful  act 

Messrs.  Morrison  &  Epler,  for  the  appellee. 

The  engineer  of  appellants  was  managing  the  engine  of 
the  company — the  business  assigned  him  by  his  employers. 
His  act  was  the  act  of  the  company,  and  the  action  is  well 
laid.  See  Denman  Ch.  J.  in  Bex  v.  Medly,  6  C.  and  P.  292. 
"  It  seems  to  me  both  common  sense  and  law,  that  if  persons, 
for  their  own  advantage,  employ  servants  to  conduct  works 
they  must  be  answerable  for  what  is  done  by  those  persons." 

By  placing  the  engineer  in  charge  of  the  locomotive,  and 
suffering  him  to  use  the  same,  in  operating  the  road  of  appel- 
lants, the  company  consented  to  be  bound  by  the  acts  of  the 
servant;  his  acts  bind  the  company,  whether  done  "negli- 
gently or  cautiously,  heedlessly  or  purposely."  Redfield  on 
R.  E.  p.  383,  note  6.  The  case  of  Ulinois  Central  Bailroad 
v.  Beed,  37  111.  R.  p.  509,  fully  adopts  the  rule  in  the  above 
case. 

The  case  in  38  111.  167,  referred  to  by  appellants,  is  in  no 
way  inconsistent  with  this  position. 
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But  the  case  of  the  Alton  Railroad  Co.  v.  Dalby,  19  111.  360, 
held  clearly  the  same  doctrine.  That  case  was  in  trespass, 
and  rightly;  the  injury  inflicted  by  the  conductor  was  direct — 
upon  the  person  of  the  passenger.  The  injury  in  this  case 
was  consequential,  not  direct,  and  case  as  against  the  railroad 
company  is  the  proper  remedy. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  evidence  in  this  record  is  conflicting,  and  was  properly 
left  to  the  consideration  of  the  jury.  In  such  cases  this  court 
will  not  disturb  the  verdict,  unless  we  can  see  that  it  is  mani- 
festly against  its  weight.  An  attentive  examination  of  the 
testimony  fails  to  satisfy  us  that  the  finding  is  unwarranted. 
On  the  contrary,  we  think  it  preponderates  in  favor  of  the 
finding  of  the  jury.  If  the  agents  and  employees  of  a  rail- 
road company,  while  in  the  discharge  of  their  duty,  act  with 
such  negligence  as  to  occasion  injury  to  others  who  are  not 
in  fault,  the  company  must  be  held  liable  in  damages  for  the 
wrong.  The  well  being  of  society  requires  these  bodies  to 
employ  careful  and  skillful  agents,  and  that  they  in  the  per- 
formance of  their  duties  shall  have  due  regard  to  the  safety 
and  rights  of  other  persons.  They  are  held  to  a  high  degree 
of  caution  and  skill  while  exercising  and  enjoying  their  fran- 
chises. Negligence,  or  want  of  skill  by  their  agents,  pro- 
ducing injury,  will  create  liability.  And  when  they  locate 
their  stations  and  depots  in  populous  cities  and  on  thorough- 
fares, they  must,  for  the  protection  of  community  be  held  to 
a  degree  of  care  commensurate  with  the  greater  danger  such 
a  situation  involves.  When  located  at  such  places,  they  know 
the  hazard  that  must  ensue,  and  must  be  held  to  an  increased 
degree  of  care  and  diligence  equal  to  the  greater  hazard. 
The  life  and  property  of  individuals  cannot  be  lightly  or  wan- 
tonly placed  in  jeopardy.  If  that  might  be  done,  then  these 
great  instruments  of  prosperity,  and  agents  in  the  development 
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of  the  resources  of  the  country,  and  promoters  of  its  com- 
merce, instead  of  a  blessing,  would  become  a  nuisance,  if 
not  a  curse  to  our  citizens.  If  the  lives  of  men,  or  their 
property,  must  be  endangered  in  the  pursuit  of  their  ordinary 
and  legitimate  business,  while  lawfully  passing  over  our  pub- 
lic highways,  and  no  person  can  be  held  responsible,  then  it 
would  be  an  injury  instead  of  a  blessing  to  community  that 
they  were  constructed. 

The  great  object  of  government  is  to  afford  protection  to 
the  life,  liberty  and  property  of  the  citizen,  and  in  the  pursuit 
of  that  object  all  interests  should  be  protected,  and  no  one 
branch  of  business  or  interest  be  permitted  to  injure  or  destroy 
others.  Although  not  equally  beneficial  to  community,  the 
least  productive  interest  or  pursuit  is  nevertheless  important 
as  contributing  to  the  prosperity  of  the  whole  community. 
And  to  the  person  engaged  in  such  a  pursuit,  it  is  as  impor- 
tant as  the  vast  enterprises  of  the  more  favored  of  his  fellow 
citizens  are  to  them,  and  he  is,  under  the  law,  entitled  to  an 
equal  degree  of  protection  in  its  pursuit  and  enjoyment.  And 
the  purpose  of  creating  government  would  be  perverted  if  the 
great  and  profitable  pursuits  were  permitted  to  disregard  and 
trample  upon  the  more  humble  and  less  lucrative  occupations 
and  callings.  And  however  important  and  even  essential, 
these  great  creations  of  modern  civilization  and  enterprise 
may  be  to  society,  they  must  be  required  to  regard  the  rights 
of  others,  to  the  same  extent  that  individuals  are  held  to  avoid 
injury  and  wrong  to  them  and  to  each  other. 

Appellee  had  the  undoubted  legal  right  to  travel  this  pub- 
lic highway,  in  the  pursuit  of  his  business,  pleasure,  or  even 
from  caprice,  and  appellants  had  no  right  by  their  agents,  to 
unnecessarily  hinder,  obstruct  or  endanger  him  or  his  property, 
while  thus  exercising  his  rights.  Both  parties  have  the  right 
to  pass  and  repass  over  the  roads  in  the  modes  adapted  to 
their  construction ;  and  each  is  under  equal  and  reciprocal 
obligations  to  observe  the  rights  of  the  other ;  and  neither  can 
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wilfully,  wantonly  or  negligently,  endanger,  obstruct  or  delay 
the  other  in  the  enjoyment  of  his  rights  without  incurring 
liability  for  the  injury;  and  each  party,  in  the  exercise  of  his 
right,  must  observe  the  highest  degree  of  prudence,  circum- 
spection and  skill,  to  avoid  the  infliction  of  injury  to  others. 

In  this  case,  there  is  nothing  disclosed  by  the  evidence, 
from  which  it  can  be  inferred  that  appellee  did  not  take  every 
precaution  which  prudence  could  dictate,  to  avoid  injury.  He 
checked  up  his  team  before  reaching  the  road  crossing,  and 
awaited,  not  only  the  passage  of  the  engine,  but  until  it  came 
to  rest  before  he  attempted  to  cross.  He  says,  that  while 
thus  waiting,  the  engine  driver  looked  at  him  as  he  passed. 
And  this  he  must  have  done,  if  he  was  not  reckless  of  his 
duty ;  and  if  he  did  see  that  he  was  waiting  to  cross  the  track, 
he  was  bound  to  afford  all  reasonable  facilities  for  the  purpose. 
And  having  the  control  of  his  locomotive,  and  the  steam  by 
which  it  was  propelled,  he  was  required  to  so  use  and  control 
them,  as  to  avoid  injury  to  others,  acting  with  prudence  and 
caution.  He  had  no  right  after  he  saw  appellee  start  to  cross 
the  track,  to  then  put  his  engine  in  motion  and  run  it  against 
appellee's  wagon  and  team,  nor  had  he  the  right  to  so  use  the 
steam  from  his  engine  as  to  frighten  appellee's  horses.  He 
saw  that  they  were  restive  and  afraid  of  his  locomotive,  and 
must  have  known  that  the  escape  of  steam  would,  most  proba- 
bly, produce  the  result  that  ensued ;  and  it  was  his  duty  to 
have  prevented  its  escape,  and  avoided  the  disastrous  results 
that  followed  from  the  noise  of  the  escaping  steam,  which  is 
highly  calculated,  as  all  observation  teaches,  to  alarm  cattle 
and  horses.  Knowing  this,  he  should  have  been  on  his  guard, 
and  used  all  necessary  precautions  to  prevent  injury. 

It  can  make  no  difference  in  its  results  to  appellee,  whether 
the  escape  of  steam  was  the  effect  of  negligence,  or  from  wan- 
ton and  willful  purpose.  The  engine  driver  does  not  pretend 
that  there  was  any  necessity,  nor  can  we  imagine  any,  for  the 
escape  of  steam  at  that  time.  He  had  stopped  his  locomotive, 
39— 47th  III. 
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and  there  could  be  no  necessity  to  start  it  until  appellee  had 
crossed  the  track,  which  could  have  required,  at  most,  not 
more  than  a  very  few  seconds.  There  could  have  been  no 
danger  of  an  explosion,  nor  is  it  pretended  there  was.  Then 
why  the  necessity  for  the  escape  of  steam,  either  through  the 
whistle  or  the  escape  pipes  ?  It  must  have  been  the  result  of 
gross  negligence  under  the  circumstances,  or  of  wanton  and 
willful  purpose,  in  total  disregard  of  the  security  of  the  life 
and  property  of  appellee. 

It  is,  however,  contended  that  if  the  engine  driver  did  the 
act  wantonly  or  willfully,  it  was  outside  of  his  authority,  and 
hence  the  company  are  not  liable  for  the  damages  resulting 
from  the  misconduct  of  the  engineer.  He  was  their  servant, 
was  engaged  in  the  performance  of  the  duty  assigned  to  him, 
and  if,  while  so  engaged,  he  used  the  engine  put  into  his  pos- 
session and  under  his  control,  to  accomplish  the  wanton  or 
willful  act  complained  of,  why  should  not  the  company  be  held 
liable?  It  is  said  that  he  was  not  employed  for  the  purpose, 
nor  directed  to  perform  the  act ;  and  it  is  equally  true  that 
they  do  not  employ  engineers  to  inflict  injuries  through  neg- 
ligence or  incompetency,  and  yet  these  bodies  are  held  liable 
for  such  acts  of  their  servants. 

In  the  case  of  the  Chicago,  Burlington  <&  Quincy  E.  E. 
Co.  v.  Parks,  18  111.  460,  it  was  urged  that  the  conductor,  iu 
ejecting  Parks  from  the  train,  did  not  only  an  unlawful,  but 
an  unauthorized  act,  and  the  company  were  not  liable  for 
damages.  The  law  prohibited  him  from  removing  or  forcibly 
ejecting  a  passenger  for  refusing  to  pay  his  fare,  except  at  a 
usual  stopping  place,  while  he  put  him  off  by  force  at  a  differ- 
ent place.  In  that  case,  the  agent  of  the  road  did  an  act 
prohibited  by  the  statute  and  outside  of  his  authority,  and  yet 
the  company  were  held  liable.  In  the  case  of  the  111.  Cent. 
E.E.  Co.  v.  Reedy,  17  111.  582,  it  was  said  that  while  trespass 
might  be  maintained  against  the  agents  of  the  company  for 
their  immediate  acts,  yet  the  corporation  who  employed  them 
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would  be  liable  in  case  for  the  damage  inflicted  by  their  ser- 
vants ;  and  if  authority  by  the  company  to  perform  the  act 
were  to  be  made  the  test  of  liability,  they  would  always 
escape,  as  they  would  never  authorize  their  agents  to  do  an 
unlawful  act,  or  to  omit  any  duty,  or  to  carelessly  or  negligently 
perform  others,  whereby  injury  would  result  to  individuals. 

This  court  held,  in  the  case  of  the  St.  Louis,  Alton  &  Chi- 
cago E.  E.  Co.  v.  Dally,  19  111.  353,  that  a  railroad  corpora- 
tion is  liable,  in  an  action  of  trespass,  for  an  assault  and  battery 
committed  by  an  employee  of  the  company  on  a  passenger  on 
the  train  ;  and  this  rule  was  fully  approved  in  the  case  of  the 
III.  Cent.  E.  E.  Co.  v.  Eead,  37  111.  484.  It  was  there  said, 
in  answer  to  the  objection  to  the  want  of  authority  in  the 
agent  to  commit  the  act,  or  that  the  company  had  no  power  to 
order  a  lawful  act  to  be  done  in  an  improper  mode,  or  so  that 
it  will  violate  the  rights  of  others,  and  therefore,  such  act  must 
be  regarded  as  that  of  the  agent,  and  not  of  the  company ; 
that  such  a  rule  would  release  railway  companies  from  liabili- 
ty from  all  affirmative  acts  violating  the  rights  of  others ;  that 
in  all  such  cases  the  ready  answer  would  be,  that  because  such 
act  was  wrongful,  therefore  it  was  unlawful,  and  not  autho- 
rized by  its  charter,  but  the  individual  act  of  their  agents, 
who  exercise  its  functions.  That  the  result  of  the  position 
would  be,  that  the  company  could  not  be  liable  for  a  trespass, 
because  no  corporation  can  be  empowered  to  commit  a  wrong- 
ful act. 

There  can  be  no  pretense,  that  where  an  agent  commits  an 
act  willfully,  or  otherwise,  while  he  is  not  engaged  in  the  per- 
formance of  his  duty  to  the  company,  they  would  be  liable 
for  the  wrong  ;  or  even  while  so  engaged,  if  he  were  to  per- 
sonally perform  an  act  not  connected  with  the  business  of  the 
corporation,  they  would  be  liable.  But  when  employed  in 
the  discharge  of  his  duty,  or  while  engaged  in  operating  their 
engines  and  machinery  on  their  road,  if  he  uses  such  agencies 
in  an  unskillful  manner,  or  so  negligently  as  to  occasion  injury 
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to  another,  or  even  if,  while  so  engaged,  he  willfully  perverts 
such  agencies  to  the  purpose  of  wanton  mischief  and  injury, 
the  company  should  respond  in  damages.  They  should  not  be 
permitted  to  say,  it  is  true  he  was  an  agent,  was  authorized 
by  us  to  have  the  possession  of  our  engines,  was  engaged  in 
carrying  on  our  business,  and  while  so  engaged,  he  willfully 
perverted  the  instruments  which  we  placed  in  his  hands  to 
something  more  than  we  designed  or  authorized,  and,  there- 
fore, we  should  not  be  liable  for  the  injury  thus  inflicted. 

In  this  case,  so  far  as  the  record  discloses,  the  engineer  was 
properly  engaged  in  the  use  of  the  machinery  of  the  company, 
and  it  can  make  no  difference  whether  the  escape  of  steam 
was  negligently  permitted,  or  willfully  done  by  the  engineer, 
any  more  than  if  he  had  willfully  run  his  engine  against  appel- 
lee's wagon  and  team,  and  thus  produced  the  injury.  The 
question,  whether  it  was  negligently  or  intentionally  done, 
can,  we  think,  make  no  difference  in  results.  It  then  follows 
that  the  instructions  were  not  improper,  and  no  error  was 
committed  by  telling  the  jury  that  the  company  were  liable  if 
the  act  was  intentional  on  the  part  of  the  engineer.  The 
judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Henry  C.  Craig 

v. 

Gersham  B.  Dimock  et  al. 

1.  Stamp  act — State  r'iglits  and  federal  power.  While  the  congress  has  the 
power  to  require  instruments,  created,  and  valid,  under  State  laws,  to  be 
stamped,  and  has  the  consequent  power  to  punish  by  fine,  any  intentional  eva- 
sion of  the  law  in  that  regard,  yet  it  has  not  the  power  to  require  such  instruments 
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to  be   stamped  as  a  pre-requisite  to  their  validity  and  binding  force,  or  to 
their  admissibility  in  evidence  in  the  State  courts. 

2.  Congress  has  power  to  prescribe  rules  of  evidence,  and  specify  what  shall 
be  instruments  of  evidence  in  the  federal  courts,  but  it  belongs  to  the  Statea 
exclusively  to  declare  what  shall  be  received  in  evidence  in  their  own  courts. 

3.  So,  a  chattel  mortgage,  filed  for  record  prior  to  the  issue  of  an  execution, 
in  favor  of  a  judgment  creditor,  is  admissible  in  evidence,  notwithstanding  the 
revenue  stamp  required  by  the  act  of  June  30,  1864,  was  not  placed  upon  the 
instrument,  and  canceled  at  the  time  of  filing  such  instrument  for  record. 

4.  Same,. — construction  of  the  act  of  Congress  of  June  30,  1864.  But,  even 
under  the  provisions  of  this  act,  it  must  be  shown  that  the  negligence  to  affix 
the  stamp  was  willful  and  fraudulent,  with  intent  to  evade  its  provisions,  before 
the  penalty  is  incurred,  or  the  instrument  required  to  be  stamped,  is  in  any 
manner  affected  by  the  omission. 

5.  And,  as  that  act  does  not,  in  terms,  prescribe  what  shall  be  the  rule  of 
evidence  in  the  State  courts,  in  respect  to  the  stamping  of  instruments,  it  must 
be  intended  the  provisions  of  the  act,  in  that  regard,  were  designed  to  apply 
only  to  the  federal  tribunals. 

6.  Same — power  of  Congress  to  lax  the  process  of  State  courts.  Congress,  how- 
ever, has  no  power,  under  the  pretence  of  raising  a  revenue,  to  impose  a  tax 
upon  writs  and  process  of  State  courts. 

7.  The  State  and  Federal  governments  are  sovereign  and  independent  within 
their  respective  spheres,  and  as  the  States  cannot  tax  any  of  the  constitutional 
means  employed  by  the  general  government  wherewith  to  execute  its  constitu- 
tional powers,  so,  neither  can  the  general  government  impose  a  specific  tax  of 
any  kind  upon  any  of  the  indispensable  governmental  functions  of  the  States, 
and  of  this  character  are  the  writs  and  process  of  the  State  courts.  <  a.  ., 

8.  Bona  fide  purchaser — of  notice  of  adverse  claim.  A  right  acquired  in 
good  faith  on  the  part  of  the  purchaser,  is  understood  to  be  a  right  acquired 
without  notice  of  an  adverse  claim,  and  the  knowledge  of  the  existence  of  a 
mortgage,  itself  valid  by  the  laws  of  this  State,  prior  to  an  execution  lien,  is 
such  notice. 

9.  Chattel  mortgages — of  tJie  recording  thereof.  A  chattel  mortgage  is,  to 
all  intents  and  purposes,  a  record  from  the  time  it  is  filed  for  record,  and  notice 
to  subsequent  purchasers  and  incumbrancers  ;  it  is  not  essential,  to  give  it  that 
effect,  that  it  should  be  actually  spread  upon  the  record. 

Appeal  from  the  Circuit  Court  of  Adams  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 
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The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Waeeen  &  Wheat,  for  the  appellant. 

Messrs.  Wheat  &  Maecy,  for  the  appellees. 

Mr.  Chief  Justice  Beeese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  brought  to  the  circuit  court  of 
Adams  county,  at  the  October  term,  1867,  by  Gersham  B. 
Dimock  and  Cyrus  W.  Hilborn,  against  Henry  C.  Craig,  for 
a  wagon  and  two  horses,  and  tried  by  the  court  without  the 
intervention  of  a  jury,  and  a  verdict  for  the  plaintiff. 

Judgment  was  rendered  on  the  verdict,  and  the  defendant 
appeals  to  this  court. 

The  plaintiffs  claimed  the  property  under  a  chattel  mort- 
gage, executed  on  the  19th  of  March,  1867,  by  one  Holden, 
to  them,  to  secure  a  note  of  that  date,  for  one  hundred  and 
fifty-three  dollars  and  twenty-five  cents,  payable  in  two  years 
from  date,  with  the  usual  clause  in  the  mortgage  that  the 
property  should  remain  with  the  mortgagor  until  the  maturity 
of  the  note.  The  mortgage,  by  inadvertence,  had  no  stamp 
upon  it,  and  it  was  in  that  condition  when  placed  in  the 
recorder's  office  for  record,  which  was  on  the  14th  day 
of  June,  1867,  but  was  not  actually  recorded,  it  not  being 
reached  in  order,  until  the  21st  day  of  June,  on  which  day 
one  of  the  plaintiffs,  Hilborn,  at  the  recorder's  office,  put  the 
proper  stamp  upon  it  and  canceled  it,  and  the  recorder 
spread  it  on  his  records. 

Samuel  K.  Chittenden,  on  the  20th  day  of  June,  1867, 
recovered  a  judgment  in  the  circuit  court  of  Adams  county, 
against  the  same  Holden,  for  five  hundred  and  sixty-three 
dollars  and  fifty-eight  cents,  on  which  an  execution  was  duly 
issued  on  the  following  day,  and  placed  in  the  hands  of  the 
defendant,  then  sheriff  of  Adams  county,  who  levied  the  same 
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on  the  property  in  question,  and  embraced  in  the  chattel  mort- 
gage. It  was  in  proof,  the  execution  was  delivered  to  the 
sheriff  before  the  chattel  mortgage  was  stamped  and  spread 
upon  the  records.  The  certificate  of  the  clerk  of  the  circuit 
court  states  that  the  mortgage  was  filed  for  record  on  the  14th 
day  of  June,  1867,  and  recorded  on  that  day  in  book  7,  of 
chattel  mortgages,  at  page  141. 

On  the  24th  of  June,  1867,  the  collector  of  internal  rev- 
enue for  the  Quincy  district  came  to  the  office  with  one  of 
the  plaintiffs,  Hilborn,  and  then  and  there  put  another  fifty 
cent  stamp  upon  the  mortgage,  and  cancelled  it,  and  advised 
Hilborn  to  have  the  mortgage  re-filed  and  recorded  again, 
which  Hilborn  declined  doing.  It  is  admitted  that  Chitten- 
den, the  judgment  creditor  of  the  mortgagor,  Holden,  saw  and 
read  the  mortgage  in  the  recorder's  office,  the  day  before  he 
caused  his  execution  to  be  issued  and  levied. 

The  discrepancy  between  the  certificate  of  the  recorder,  that 
the  mortgage  was  recorded  on  the  14th  of  June,  and  the  proof 
that  the  stamp  was  not  placed  on  it  until  the  21st,  and  on  that 
day  recorded,  is  reconciled  on  the  supposition  that  the  recorder 
considered,  and  no  doubt  correctly,  that  the  record  should  refer 
to  the  time  when  the  deed  was  actually  deposited  in  the  office 
and  filed  for  record,  which  was  on  the  14th  of  June,  1867. 

There  is  no  pretence,  in  this  case,  that  the  omission  of  the 
proper  stamp  was  with  the  intent  to  evade  the  provisions  of 
the  "stamp  act,"  of  June  30,  1864,  or  of  any  other  act  of  Con- 
gress, but  was  solely  the  result  of  neglect  and  inadvertence. 

The  facts  stated,  raise  the  question  argued  by  appellant,  as 
to  the  validity  of  this  mortgage  as  an  instrument  of  evidence. 
He  contends  that  it,  and  the  record  of  it,  are  inoperative  as 
against  him,  and  were  improperly  admitted  in  evidence. 

This  question  involves  the  consideration  of  the  act  of  Con- 
gress of  June  30,  1864,  entitled,  "  An  act  to  provide  internal 
revenue  to  support  the  government,  to  pay  interest  on  the 
public  debt,  and  for  other  purposes." 
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By  schedule  B,  accompanying  that  act,  a  mortgage  of  real 
or  personal  property,  made  for  the  security  of  any  certain  sum 
of  money,  due  and  owing,  exceeding  one  hundred  dollars  and 
not  exceeding  five  hundred  dollars,  is  subject  to  a  duty  of 
fifty  cents. 

Section  1 52  declares  that  it  shall  not  be  lawful  to  record  any 
instrument,  document  or  paper,  required  by  law  to  be  stamped, 
unless  a  stamp,  or  stamps,  of  the  proper  amount  shall  have 
been  affixed  and  canceled  in  the  manner  required  by  law; 
and  the  record  of  any  such  instrument  upon  which  the  proper 
stamp,  or  stamps,  shall  not  have  been  affixed  and  canceled, 
shall  be  utterly  void,  and  shall  not  be  used  in  evidence. 

By  section  158  it  is  provided,  that  any  person  who  shall 
make,  sign  or  issue  any  instrument,  document  or  paper  of  any 
kind  or  description  whatsoever,  without  the  same  being  duly 
stamped,  or  having  thereupon  an  adhesive  stamp  for  denoting 
the  tax  chargeable  thereon,  and  canceled  in  the  manner 
required  by  law,  with  intent  to  evade  the  provisions  of  this 
act,  shall,  for  every  such  offence,  forfeit  the  sum  of  fifty  dol- 
lars, and  such  instrument,  document  or  paper,  not  being 
stamped  according  to  law,  shall  be  deemed  invalid  and  of  no 
effect. 

Section  163  declares,  that  hereafter  no  deed,  instrument, 
document,  writing  or  paper,  required  by  law  to  be  stamped, 
which  has  been  signed  or  issued  without  being  duly  stamped, 
or  with  a  deficient  stamp,  nor  any  copy  thereof,  shall  be 
recorded,  or  admitted,  or  used  as  evidence  in  any  court,  until 
a  legal  stamp,  or  stamps,  denoting  the  amount  of  tax,  shall 
have  been  affixed  thereto  as  prescribed  by  law. 

This  is  all  the  legislation  of  Congress  necessary  to  be  noticed 
now,  the  curative  portion  of  section  158  being  to  be  hereafter 
considered. 

The  object  of  this  act,  and  of  all  other  acts  of  Congress  of 
like  nature,  is  to  raise  money  to  support  the  Government,  and 
pay    its    debts,   and   for    this    purpose,   vast    powers    were 


1868.]  Craig  v.  Dimock  et  al.  313 

Opinion  of  the  Court. 

granted  by  the  States  in  framing  the  constitution  of  the  United 
States,  to  the  Congress  established  by  it ;  but  the  powers  not 
delegated  to  the  United  States  by  the  constitution,  nor  pro- 
hibited by  it  to  the  States,  were  reserved  to  the  States  respect- 
ively, or  to  the  people. 

"While,  then,  the  power  to  levy  taxes  for  the  purposes  indica- 
ted in  the  constitution  may  be  admitted,  it  cannot  be  admitted 
it  can  be  so  exercised  as  to  take  from  the  domain  of  State 
legislation,  all  such  subjects  as  are  properly  confided  to  it,  and 
the  care  of  which  has  not  been  surrendered  to  the  Congress, 
by  the  States.  Of  this  nature  are  the  process  of  the  State 
courts  in  judicial  proceedings.  By  the  act  of  Congress, 
approved  July  1,  1862,  which  is  amended  by  the  act  now 
under  consideration,  legal  documents,  such  as  writs,  warrants, 
cognovits,  etc.,  were  made  subject  to  a  duty  and  were  required 
to  be  stamped,  and  if  not  stamped,  were  to  be  deemed  invalid 
and  of  no  eifect.  At  a  very  early  period  after  the  passage  of 
that  act,  the  question  arose  in  the  courts  of  several  of  the 
States,  as  to  the  validity  of  the  requirement,  and  although  the 
plenary  power  of  Congress  to  raise  a  revenue  to  meet  the 
wants  of  the  Government  by  the  imposition  and  collection  of 
taxes,  duties,  imposts  and  excises,  was  admitted,  no  reasoning 
urged  in  support  of  the  general  power  was  regarded  as  suffi- 
cient to  establish  the  power  of  Congress  to  impose  a  tax  upon 
the  writs  and  processes  of  State  courts.  It  could  not  be  shown, 
and  was  not  shown,  that  Congress  had  not  only  an  unlimited 
power  to  tax  the  property  of  the  country,  and  other  subjects 
to  which  this  power  is  applicable,  but  that  it  could  directly 
tax  the  means  employed  by  the  States  in  exercising  their 
powers  of  government.  Such  was  the  opposition  of  the  State 
courts  and  of  the  sentiment  of  the  country  to  this  provision  of 
the  act,  that  the  law  before  us,  and  other  subsequent  acts  of 
the  6am e  character,  omitted  the  provision,  and  such  documents 
.are  no  longer  declared  to  be  taxable. 

40 — 4:7th  III. 
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Ours  is  a  complex  system  of  government,  ordained  by  wise 
men,  and  wholly  unlike  that  of  any  other  country.  Its  char- 
acter is  expressed  in  the  motto  on  the  seal  of  the  United 
States,  "  Ejpluribus  unum"  one  government  or  one  republic 
composed  of  many  governments  or  republics,  or,  many  States 
confederated.  This  was  the  established  and  almost  univer- 
sally recognized  view  of  the  structure  of  our  government  for 
more  than  seventy  years  ;  to  allow,  then,  the  construction  con- 
tended for  by  appellant,  would  change  the  system  from  the 
federative  to  a  centralized  and  consolidated  system.  Under 
the  first,  the  States  which  established  the  constitution,  were 
in  the  free  exercise  of  all  the  rights  and  powers  they  had  not 
surrendered  to  the  general  government,  and  upon  all  subjects 
and  questions  within  their  respective  spheres,  were  regarded 
as  sovereign  and  independent,  to  the  same  extent  as  was  the 
general  government  within  its  sphere  of  action — neither  hav- 
ing the  constitutional  right  to  interfere  with  the  other  in  the 
exercise  of  its  proper  functions.  It  has  never,  until  recently, 
been  denied,1  that  the  sovereignty  of  a  State  extended  to 
every  thing  which  existed  by  its  own  authority,  or  introduced 
by  its  permission.  While,  then,  it  is  readily  accorded  to  the 
general  government  the  unlimited  sovereignty  over  every 
thing  which  exists  by  its  own  authority,  or  is  introduced  by 
its  permission,  and  to  tax  it  for  all  constitutional  purposes,  it 
cannot  be  conceded  this  power  extends  to  things  and  subjects 
which  exist  in  the  States,  by  permission  of  the  States,  and  not 
in  violation  of  any  act  of  Congress  or  requirement  of  the  fed- 
eral constitution.  It  was  upon  this  principle  the  case  of 
McCulloch  v.  The  State  of  Maryland  was  decided,  reported 
in  4  Wheaton,  316.  It  was  urged  in  that  case  with  great 
force,  by  the  eminent  Chief  Justice  of  that  court,  that  the  State 
of  Maryland  had  no  right  to  tax  any  of  the  constitutional  means 
employed  by  the  general  government  wherewith  to  execute  its 
constitutional  powers,  nor  to  retard,  impede,  burden,  or  in  any 
manner  control  the  operations  of  a  constitutional  law  created 
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by  Congress  to  carry  into  effect  the  powers  vested  in  the 
general  government.  It  was  urged,  that  the  power  to  tax 
involved  the  power  to  destroy ;  that  the  power  to  destroy 
might  defeat  and  render  useless  the  power  to  create,  and  that 
there  was  a  plain  repugnance  in  conferring  on  one  govern- 
ment a  power  to  control  the  constitutional  measures  of  another, 
whicli  other  with  respect  to  those  very  measures,  is  declared 
to  be  supreme  over  that  which  exerts  the  control. 

These  principles  applied  to  the  power  to  tax  the  process  of 
State  courts  by  the  operation  of  an  act  of  Congress,  settles 
the  question  of  power  against  the  act  of  Congress,  because, 
judicial  process,  being  wholly  under  the  control  of  the  respec- 
tive States,  when  issuing  from,  or  used  in  their  courts,  and 
being  indispensable  in  the  execution  of  the  powers  of  the 
States,  is  as  far  removed  from  interference  by  the  taxing  power 
of  Congress,  as  any  of  the  instrumentalities  of  the  gene- 
eral  government,  created  to  carry  into  execution  the  powers 
with  which  it  is  vested,  are  removed  beyond  the  interference 
of  the  State  authorities.  If  State  process  could  be  taxed  by 
the  United  States,  it  could  be  absolutely  prohibited  and 
destroyed  by  such  a  power  brought  to  bear  upon  it,  and  as  the 
States  are  sovereign  in  respect  to  the  matters  committed  to 
them,  the  Congress  cannot,  by  taxation,  or  in  any  other  man- 
ner, retard,  burden  or  control  their  operations,  within  the 
field  of  their  duty,  nor  impose  a  specific  tax  of  any  kind  upon 
any  of  the  indispensable  governmental  functions  of  the  States. 
A  tax  upon  a  writ,  is  a  tax  upon  the  necessary  means  which 
the  judicial  department  of  every  State  government  must  use 
in  order  that  justice  may  be  administered  within  its  borders. 
The  means  cannot  be  exposed  to  the  -  action  of  any  other 
power,  or  be  claimed  to  exist  only  by  the  sufferance  of  Con- 
gress. 

Intimately  connected  with  this,  is,  in  our  judgment,  the 
question  raised  on  this  record.  Can  Congress  declare  what 
instruments  shall  be,  or  shall  not  be  evidence  in  a  State  court  in 
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a  case  therein  pending,  growing  entirely  out  of  a  domestic 
transaction,  and  which  the  laws  of  the  State  declare  shall  be 
evidence  ? 

We  do  not  think  it  requires  any  argument  to  prove,  that 
Congress,  under  the  constitution,  has  no  such  power,  and 
under  the  pretence  of  levying  taxes,  cannot  so  direct  that 
power  as  to  enter  into  our  State  courts  and  take  from  them 
the  powers  with  which  the  State  laws  have  vested  them. 

It  is  eloquently  remarked  by  Chancellor  Kent  that,  "  The 
vast  field  of  the  law  of  property,  the  very  extensive  head  of 
equity  jurisdiction,  and  the  principal  rights  and  duties  which 
flow  from  our  civil  and  domestic  relations,  fall  within  the  con- 
trol, and  we  might  almost  say  the  exclusive  'cognizance  of 
the  State  governments.  We  look  essentially  to  the  State 
courts  for  protection  to  all  these  momentous  interests."  1 
Kent's  Com.,  483.  To  hold  that  Congress,  in  the  exer- 
cise of  the  taxing  power,  can  enter  into  these  courts,  and  pre- 
scribe what  shall  be  evidence  therein,  is  so  revolting  to  all  our 
notions  of  federal  and  State  power  as  to  compel  us  to  refuse 
to  yield  any  acquiescence  in  such  a  doctrine.  By  admitting 
it,  the  power  and  sovereignty  of  the  States  over  legitimate 
subjects  of  State  power  and  sovereignty,  are  at  once  annihi- 
lated. 

We  will  not  deny  the  power  of  Congress  to  require  such 
instruments  to  be  stamped,  nor  the  consequent  power  to  pun- 
ish by  fine,  an  intentional  evasion  of  the  law.  By  conceding 
this,  we  yield  all  that  is  necessary  to  enable  the  government 
to  carry  into  full  effect  the  taxing  power,  and  at  the  same  time 
sustain  and  uphold  in  its  utmost  limit  the  exclusive  power  of 
the  State  to  say  what  shall  be  evidence  in  her  own  courts  of 
justice,  in  a  domestic  transaction,  wholly  unconnected  in 
every  respect  with  the  general  government.  It  is  not  ques- 
tioned that  the  Congress  has  power  to  prescribe  rules  of  evi- 
dence, and  specify  what  shall  be  instruments  of  evidence  in 
the  federal  courts,  but  is  powerless  to  prescribe  them  for  the 
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State  tribunals,  as  we  think.  Since  the  act  then,  does  not  in 
terms,  prescribe  such  rules  to  state  courts,  we  must  conclude 
that  the  provisions  of  the  act  were  only  intended  to  apply  to 
the  federal  tribunals.  We  will  not,  by  implication,  hold  that 
the  intention  of  the  Congress  was  to  invade  the  jurisdiction 
of  the  States,  in  the  administration  of  justice  between  their 
citizens.  Similar  views  seem  to  have  been  entertained  by  the 
supreme  court  of  Massachusetts,  in  Carpenter  v.  Smiling^  Am. 
Law  Eeview,  774,  to  be  reported  in  1  Brown,  and  is,  doubtless, 
the  true  construction  of  the  act. 

But,  perhaps,  the  case  before  us  does  not  require  us  to  go  to 
the  extent  we  have  gone  in  sustaining  the  circuit  court  in 
admitting  this  mortgage  as  evidence  ? 

The  question  may  be  viewed  in  this  light — is  an  instru- 
ment, unstamped  by  reason  of  negligence  alone,  and  with  no 
design  to  evade  the  revenue  laws,  if  thereafter  stamped,  void 
and  of  no  effect  and  not  to  be  received  in  evidence. 

The  original  act  of  1862,  did  not  contain  the  qualification 
in  regard  to  the  omission  to  stamp  the  paper,  that  it  be,  "  with 
intent  to  evade  the  provisions  of  the  act."  This  qualification 
must  apply  to  all  the  sections  of  the  act  of  1864,  which  we 
have  quoted,  as  they  are  upon  the  same  subject,  and  it  seems 
clear  to  our  minds,  that  the  penalty  is  not  only  not  incurred, 
unless  the  neglect  to  stamp  be  willful  and  fraudulent,  but  the 
instrument  is  not  designed  to  be  made  invalid,  unless  the 
omission  to  stamp  is  "  with  the  intent  to  evade  the  provisions 
of  the  act  /"  in  other  words,  to  defraud  the  government  of  the 
duty.  This  mortgage,  negligently  omitted  to  be  stamped,  has, 
in  fact,  paid  double  duty  to  the  government,  once  by  the 
stamp  placed  on  it  by  Hilborn,  on  the  21  st  of  June,  and 
again  by  the  collector  of  the  district  on  the  24th  of  the 
same  month.  Under  such  circumstances,  to  declare  a  for- 
feiture of  the  instrument  and  of  the  property  secured  by  it, 
would  be  monstrous.  It  is  a  forced  and  unnatural  construc- 
tion of  the  act,  to   contend,  that  while  the  penalty  was  only 
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incurred  for  a  willful  and  fraudulent  evasion  of  the  duty,  the 
forfeiture  of  the  instrument,  a  much  more  serious  loss,  and 
falling  upon  an  innocent  party,  was  to  apply  to  a  careless  and 
thoughtless  omission  to  fix  the  proper  stamp,  as  well  as  to 
an  intentional  and  fraudulent  omission.  The  law  reads 
"  such  "  instrument,  namely :  one  that  has  been  attempted  to 
be  put  in  circulation  by  a  fraudulent  non-compliance  with 
the  terms  ot  the  act  which  is  "  to  be  deemed  invalid  and  of 
no  effect,"  and  not  one  which,  through  inadvertence  or  igno- 
rance, or  haste,  has  been  mistakenly,  though  honestly,  issued 
without  a  compliance  with  the  law. 

No  court  would  convict  the  party  failing  to  affix  the  stamp 
on  this  mortgage  under  the  proof  here  exhibited,  as  it  is 
clearly  shown,  it  was  omitted  with  no  fraudulent  intent ;  is 
it  not,  then,  absurd  to  say  the  mortgagee  shall  lose  the  bene- 
fit of  the  mortgage,  when  no  willful  delictum  is  established 
against  either  party?  Such  a  judgment  would  outrage  the 
sense  of  justice  of  every  man. 

Appellant  claims,  that  although  the  appellees  did  all  the 
law  required  of  them  to  cure  the  defect  in  the  mortgage,  by 
the  intervention  of  the  collector,  still,  before  he  acted,  rights 
had  been  acquired  by  the  judgment  creditor,  which  are  pro- 
tected by  the  last  clause  of  section  158,  which  is  to  the 
effect,  "that  no  right  acquired  in  good  faith  before  the 
stamping  of  such  instrument  or  copy  thereof,  and  the  record- 
ing thereof  as  herein  provided,  if  such  record  be  required  by 
law,  shall  in  any  manner  be  affected  by  such  stamping  as 
aforesaid." 

The  first  inquiry  here  is,  what  is  the  effect  of  a  re-stamp- 
ing by  the  collector?  Clearly,  it  seems  to  us,  to  make  the 
mortgage  valid  from  its  inception — it  is  made  valid  by  this 
section,  "  to  be  used  in  all  courts  and  places  in  the  same  man- 
ner and  with  like  effect  as  if  the  instrument  had  been  origi- 
nally stamped." 
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On  the  very  day  Hilborn  placed  the  first  stamp  upon  the 
mortgage,  it  having  been  in  the  office  for  record  one  week, 
appellant  levied  the  execution  upon  the  property  described  in 
it,- and  the  day  before,  the  mortgage  had  been  seen  in  the 
office  and  read  by  the  plaintiff  in  the  execution.  He,  there- 
fore, knew,  before  he  levied  his  execution,  there  was  a  mort- 
gage filed  for  record,  which  the  laws  of  this  State  regarded 
as  valid,  and  if  defective  for  the  want  of  a  stamp,  he  also  knew 
that  defect  could  be  remedied,  and  his  observation  and  knowl- 
edge of  such  transactions,  might  have  told  him  the  omission 
of  a  stamp  was  accidental,  and  not  with  a  design  to  defraud 
the  government. 

A  purchase  of  an  article  in  good  faith,  or  a  right  acquired 
in  good  faith,  is  understood  to  be  a  right  acquired  without  any 
notice  of  an  adverse  claim.  Here,  the  party  had  actual  notice 
of  the  existence  of  a  mortgage  prior  in  time  to  his  lien,  and 
valid  by  the  laws  of  this  State,  and  we  do  not  perceive  how  he 
can  be  helped  by  this  clause  of  the  section. 

Another  point  is  made  by  appellant,  that  under  our  chattel 
mortgage  act,  the  deed  must  be  actually  spread  upon  the  record 
before  it  can  operate  as  notice,  and  the  cases  of  Porter  v.  De~ 
ment,  35  111.  478,  and  Forest  v.  Tinkham,  29  ib.  141.  referred 
to  in  support  of  the  position. 

The  first  case  turned  entirely  upon  the  effect  to  be  given  to 
a  record  of  a  copy  of  a  chattel  mortgage,  nor  can  we  see  that 
the  last  has  any  bearing  on  the  point  made.  In  the  last  case, 
it  was  simply  decided,  that  an  unrecorded  mortgage  and  unac- 
knowledged, though  obligatory  upon  the  parties,  was  void  as 
to  third  persons.  Whether  filing  such  .a  paper  for  record  is 
not  equivalent  to  recording,  is  not  decided. 

Section  2,  of  the  chattel  mortgage  act,  provides,  that  any 
mortgage  of  personal  property  so  certified,  shall  be  admitted 
to  record  by  the  recorder  of  the  county  in  which  the  mortga- 
gor shall  reside  at  the  time,  when  the  same  is  made,  acknowl- 
edged  and  recorded.     So,  with  deeds  or  mortgages  of  real 
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property,  the  recorder  is  required  to  keep  a  book,  in  which  he 
shall  enter  every  deed  or  writing  brought  to  his  office  to  be 
recorded,  mentioning  the  date,  the  parties  and  the  place 
where  the  lands  are  situate,  dating  the  entry  on  the  day  on 
which  the  deed  or  writing  was  brought  to  his  office,  and  he 
must  record  them  in  regular  succession,  according  to  the 
priority  of  time  of  their  being  brought  into  the  office. 

Under  this  requirement,  this  court  held,  in  Merrick  v.  Wal- 
lace, 19  111.  486,  that  a  party  performs  his  duty  by  leaving  his 
deed  for  record  with  the  proper  officer,  and  we  see  no  reason 
why  the  same  rule  should  not  apply  to  chattel  mortgages.  In 
this  case,  the  mortgage  was  filed  in  the  recorder's  office  on  the 
14th  of  June,  but  not  reached  in  the  order  of  time,  to  be 
recorded,  until  the  21st  of  June.  From  the  14th  of  June,  it 
was,  to  all  intents  and  purposes,  a  record,  and  notice  to  subse- 
quent purchasers  and  incumbrancers. 

Believing  the  merits  of  this  case  to  be  wholly  with  the 
appellees,  and  that  the  mortgage  was  a  valid  instrument  under 
the  laws  of  this  State,  and  of  which  the  plaintiff  in  the  exe- 
cution, whom  appellant  represents,  had  legal  and  actual  notice, 
it  would  be  unjust  to  give  him  a  preference  over  the  mortga- 
gee, under  the  circumstances  of  this  case,  and  we  must  affirm 
the  judgment. 

Judgment  affirmed. 

Mr.  Justice  Lawrence,  dissenting  : 

I  do  not  understand  either  counsel  or  the  majority  of  the 
court  to  deny  that  Congress  has  the  power  to  impose  what  is 
known  as  a  stamp  tax.  Conceding  this,  it  follows,  in  my 
judgment,  that  that  body  has,  also,  the  incidental  power  of 
declaring  the  penalty  for  failure  to  affix  a  stamp,  which 
penalty  may  be  a  fine  or  the  avoidance  of  the  unstamped* 
instrument,  or  both.  Only  by  recognizing  this  incidental 
power  can  the  power  to  tax  by  means  of  stamps  be  made  effect- 
ive. I,  therefore,  dissent  from  the  opinion  of  the  majority  of 
the  court  upon  this  question. 


CASES 


SUPREME  COURT  OF  ILLINOIS 


FIRST    GRAND    DIVISION 


JUNE     TERM,      1868 


James  M.  Pace  et  al. 

v. 
The  People  of  the  State  of  Illinois,  for  use,  etc, 

1.  School  fund — of  its  distribution  among  townships — -forfeiture.  Trustees  of 
school  townships,  who  fail  to  make  the  biennial  report  required  by  the  36th  sec- 
tion of  the  law  of  185Y,  will,  under  the  operation  of  the  13th  section  of  the  law 
of  1865,  cause  their  township  to  forfeit  its  portion  of  the  public  fund  for  the 
next  ensuing  year. 

2.  Township  treasurer — must  give  bond.  Under  the  act  of  1865,  amenda- 
tory of  the  school  law,  no  portion  of  the  school  fund  shall  be  paid  to  the  town- 
ship treasurer  until  he  files  his  bond ;  and  a  school  commissioner  may  properly 
refuse  to  pay  money  to  such  treasurer,  where  that  is  omitted  to  be  done. 

41 — 4:7th  III. 
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Writ  of  Error  to  the  Circuit  Court  of  Jefferson  county  ; 
the  Hon.  James  M.  Pollock,  Judge,  presiding. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Messrs.  Green  &  Gilbert,  for  the  plaintiffs  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  on  the  official  bond  of  Pace,  as 
school  commissioner  of  Jefferson  county,  the  breach  alleged 
being,  that  he  had  refused  to  pay  to  the  treasurer  of  a  certain 
township  the  funds  belonging  to  the  school  trustees  of  said 
township.  The  defendant  pleaded  two  special  pleas,  in  the 
first  of  which  he  averred  that  the  trustees  had  failed  to  for- 
ward to  the  school  commissioner  a  statement  exhibiting  the 
condition  of  schools  in  the  township  for  the  preceding  biennial 
period ;  and,  in  the  second,  averred  that  the  township  treasu- 
rer had  not  filed  a  good  and  sufficient  bond,  as  required  by 
law.  The  circuit  court  held  the  pleas  bad  on  demurrer,  and 
gave  judgment  for  the  plaintiffs. 

JSTo  argument  has  been  furnished  us  in  this  case  on  behalf  of 
the  defendant  in  error,  and  we  are  not  able  to  see  how  the  judg- 
ment of  the  circuit  court  can  be  sustained.  The  36th  section  of 
the  school  law  of  1857,  requires  the  statement  or  report  men- 
tioned in  the  first  special  plea,  to  be  made,  and  points  out  specifi- 
cally what  it  shall  contain ;  and  the  13th  section  of  the  act  of 
1865,  amending  the  school  laws,  provides,  that  any  township 
failing  to  make  such  report,  shall  forfeit  its  portion  of  the  public 
funds  for  the  next  ensuing  year.  The  4th  section  of  the  last 
named  act  (Laws  of  1865,  p.  113)  also  provides  that  no  portion 
of  the  school  fund  shall  be  paid  the  township  treasurer,  unless 
he  has  filed  his  bond.  These  pleas  were  drawn  under  these 
two  sections,  and  we  see  no  ground  for  sustaining  the  demur- 
rer. 

Judgment  reversed. 
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Arthur  Dempsey,  Jr., 

v. 

The  People  of  the  State  of  Illinois. 


1.  Unsworn  testimony — in  a  criminal  case.  While  a  witness  was  testifying  in 
behalf  of  the  people,  on  the  trial  of  a  party  on  the  charge  of  murder,  a  juror 
inquired  of  a  by-stander  who  had  not  been  sworn,  if  the  statements  of  the  wit- 
ness were  true,  and  he  stated  they  were :  Held,  that  it  was  error  to  permit  such 
unsworn  testimony  to  go  to  the  jury. 

2.  Nor  was  it  any  the  less  error  to  permit  such  unsworn  statement  to  go  to 
the  jury,  that  no  objection  was  made  thereto,  as  the  prisoner,  in  a  capital  case, 
stands  upon  all  his  rights,  and  waives  nothing  by  his  silence  in  regard  to  such 
testimony  ;  nor  was  it  incumbent  on  the  prisoner  to  move  to  have  it  excluded 
from  the  jury ;  in  such  case  it  was  the  duty  of  the  court  to  prevent  the  state- 
ment from  being  made,  and  if  that  could  not  be  done,  then,  on  his  own  motion, 
to  exclude  it  from  the  jury. 

3.  Accessory  before  the  fact — indictment  for  murder.  Under  an  indict- 
ment for  murder,  proof  is  admissible  that  the  defendant  was  an  accessory  before 
the  fact;  under  our  statute  an  accessory  before  the  fact  being  deemed  a  princi- 
pal, and  punishable  as  such,  he  may  be  indicted,  tried  and  convicted  as  prin- 
cipal. 

Writ  of  Error  to  the  Circuit  Court  of  Randolph  county  ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  H.  K.  S.  O'Melveny  and  Mr.  Thomas  G.  Allen,  for 
the  plaintiff  in  error. 

Mr.  Amos  Watts,  for  the  people. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

It  appears  from  the  record  in  this  case  that  plaintiff  in 
error  was  indicted  in  the  Washington  Circuit  Court,  for  the 
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murder  of  Benjamin  Rainey.  The  venue  was  afterwards 
changed  to  Randolph  county,  and  a  trial  was  had  at  the  Sep- 
tember term,  1867,  of  that  court,  but  the  jury  failing  to  agree, 
the  accused  was  admitted  to  bail.  At  the  April  term,  1868, 
another  trial  was  had  by  the  court  and  a  jury,  which  resulted 
in  finding  the  defendant  guilty,  and  his  sentence  to  be  hung. 
He  brings  the  record  to  this  court,  and  assigns  a  number  of 
errors,  for  a  reversal  of  the  judgment. 

In  the  progress  of  the  trial,  Lewis  W.  Jackson,  a  witness 
on  the  part  of  the  prosecution,  testified  that  he  was  hired  by 
the  accused  to  kill  deceased,  and  that  in  pursuance  to  that 
arrangement,  had  shot  him  while  plowing  in  the  field.  In 
the  course  of  his  evidence,  he  stated  that  he  left  "Washington 
county  the  next  day  after  the  murder ;  came  through  the 
woods  to  Chester ;  stopped  at  Georgetown ;  bought  a  coat,  a 
hat,  a  pair  of  shoes  and  a  knife  at  that  place.  A  juror  there- 
upon called  on  George  M.  Suesberry  to  know  of  him  if  he 
knew  if  the  statement  of  the  witness,  Jackson,  in  reference  to 
having  been  in  Georgetown,  Randolph  county,  Illinois,  was 
correct.  Suesberry  came  forward,  and  said  that  the  witness' 
statement  in  reference  thereto  was  perfectly  correct. 

It  is  urged  that  it  was  error  to  permit  this  unsworn  state- 
ment to  go  to  the  jury  as  evidence.  In  capital  cases,  every 
feeling  of  humanity,  as  well  as  the  principles  of  justice, 
require  that  the  accused  should  have  a  fair  and  impartial  trial. 
In  such  trials,  the  essential  forms  of  the  law,  adopted  and 
adhered  to  for  the  purpose  of  protecting  the  citizen  in  his 
rights,  must  be  observed.  And  one  of  these  requirements, 
coeval  with  the  common  law  itself,  is,  that  the  people's  wit- 
nesses, in  all  criminal  proceedings,  must  be  sworn  before  they 
can  give  testimony.  To  permit  bystanders  to  give  testimony, 
not  under  the  sanction  of  an  oath,  is  not  only  contrary  to  law, 
but  is  opposed  to  our  sense  of  justice,  in  any  case,  but  the 
mind  is  shocked  when  such  evidence  is  given  against  the 
accused  in  a  capital  case.     Human  life  cannot  be  sported  with 
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in  this  manner.  To  permit  it  would  be  to  place  the  life  of 
the  accused  at  the  mercy  of  the  unscrupulous,  actuated  by  we 
know  not  what  feelings  of  prejudice,  passion  or  malignity, 
without  the  fear  of  punishment  in  this  life  or  in  the  future 
for  the  crime  of  perjury.  Such  evidence  has  never  been,  and 
we  presume  never  will  be,  sanctioned  by  the  laws  of  a  civil- 
ized and  christian  people. 

It  may  be  urged  that  this  testimony  was  unimportant,  and 
could  not  have  worked  any  injury  to  plaintiff  in  error.  Who 
can  say  what  influence  it  may  have  had  upon  the  minds 
of  the  jury  ?  We  presume  neither  they  nor  any  one  else 
could  tell.  Here  was  a  witness,  giving  the  extraordinary  evi- 
dence that  he  fired  the  fatal  shot,  for  a  pecuniary  consideration 
alone,  without  malice  against  deceased.  And  whose  testi- 
mony would  be  regarded  with  suspicion,  unless  corroborated 
by  evidence,  and  who  can  say  that  this  unsworn  statement 
may  not  have  been  regarded  by  the  jury  as  highly  important 
as  corroborative  evidence.  It  would  seem  that  the  juryman 
who  called  for  Suesberry,  and  asked  the  question,  must  have 
regarded  it  as  important  to  remove  doubts  of  the  truth  of 
Jackson's  testimony,  or  why  ask  the  question  ?  In  permitting 
this  testimony  to  remain  before  the  jury  there  was  error. 

It  may  be  urged  that  the  error  was  waived,  inasmuch  as 
the  statement  was  not  objected  to  by  the  accused.  We  do  not 
see  well  how  objection  could  have  been  interposed,  as  the 
question  was  not  asked  by  the  prosecuting  attorney,  but  by  a 
juror,  and  the  answer  may  have  been  instantly  given.  Again, 
it  is  an  ancient  maxim  of  the  law,  that  in  capital  cases,  accused 
stands  upon  all  his  rights,  and  waives -nothing.  He  then 
could  not  be  prejudiced  by  failing  to  object  to  the  introduction 
of  this  evidence.  And  the  same  may  be  said  as  an  answer  to 
the  fact  that  he  did  not  move  to  have  it  excluded  from  the 
jury.  It  is  the  province  of  the  judge  trying  the  accused,  to 
see  that  he  has  a  fair  and  impartial  trial,  and  if  within  his 
power,  he  should  have  prevented  the  statement  from  being 
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made,  and  if  that  could  not  be  done,  then  he  should  have,  on 
his  own  motion,  excluded  it  from  the  jury. 

It  is  also  insisted  that  plaintiff  in  error  could  not  be  legally 
convicted  under  the  indictment  in  this  case.  By  it  he  is 
charged  with  having  murdered  Benjamin  Rainey,  while  the 
prosecution  endeavored  to  show  that  he  was  an  accessory 
before  the  fact.  It  is  contended  that  in  such  a  prosecution  he 
should  have  been  indicted  as  an  accessory  before  the  fact,  and, 
having  failed  to  do  so,  the  people  should  be  precluded  from 
establishing  his  guilt  in  that  mode.  Our  statute  declares  an 
accessory  before  the  fact  to  be  a  person  who  stands  by  and 
aids,  abets  or  assists ;  or  who,  not  being  present,  aiding,  abet- 
ting or  assisting,  hath  advised  and  encouraged  the  perpetra- 
tion of  a  crime ;  and  that  a  person  thus  aiding,  abetting  or 
assisting,  and  advises  or  encourages,  shall  be  deemed  a  princi- 
pal and  punished  accordingly.  The  statute  having  declared 
such  persons  principals,  no  reason  is  perceived  why  they  may 
not  be  indicted  as  such. 

In  the  cases  of  Baxter  v.  The  People,  3  Grilm.  368,  and 
Brennan  v.  The  People,  15  111.  511,  this  court  held  that  an 
accessory  before  the  fact  might  be  indicted,  tried  and  convicted 
as  a  principal.  These  cases  are  decisive  of  the  question.  Nor 
do  we  see  any  sufficient  reason  to  overrule  those  cases.  They 
have  long  stood  unshaken  as  the  law  of  the  land,  and  unless 
we  could  perceive  some  great  and  urgent  necessity  for  their 
being  overturned,  we  are  not  inclined  to  overrule  or  shake 
their  authority. 

In  the  view  we  have  taken  of  this  case,  we  deem  it  unne- 
cessary to  discuss  the  other  questions  presented  on  this  record, 
as  they  will  probably  not  arise  on  another  trial.  But  for  the 
error  above  indtcated,  the  judgment  of  the  court  below-  must 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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John  Koop 


The  People  of  the  State  of  Illinois. 

1.  Tippling  house — what  constitutes.  Under  an  indictment  for  keeping  open 
■a  tippling  house  on  Sunday,  where  it  was  proved  that  only  beer  was  sold,  it 
was  held,  that  a  place  where  beer  was  sold  by  the  glass  or  drink,  constituted  a 
tippling  house,  within  the  meaning  of  the  statute. 

2.  Same^o/  keeping  open.  A  person  will  be  held  liable  under  the  statute, 
for  keep  open  a  tippling  house  on  Sunday,  when  it  is  shown  that  the  party 
•charged  with  the  offense,  kept  the  saloon  open,  and  showed  his  willingness  and 
readiness  to  sell  beer  on  Sunday,  whether  he  sold  but  a  single  glass,  or  did 
not  even  sell  any. 

3.  Nor  is  it  any  defense,  that  such  party  kept  a  boarding  house,  and  that  the 
saloon  was  used  as  a  sitting  room  for  his  boarders,  provided  it  was  also 
accessible  to  the  public,  for  purposes  prohibited  by  the  statute. 

4.  Indictment — of  a  particular  Sunday,  when  the  offense  was  committed.  "Where 
the  indictment  alleges  that  the  offense  was  committed  on  a  certain  Sunday 
therein  named,  it  is  sufficient  to  sustain  the  indictment,  under  the  statute,  to 
prove  that  the  offense  was  committed  on  a  Sunday,  within  eighteen  months 
before  the  indictment  was  found. 

5.  Former  conviction — when  a  bar.  A  recovery  under  the  indictment  may 
be  pleaded  in  bar  of  any  other  indictment  for  the  same  offense  alleged  to  have 
'been  committed  on  any  Sunday  within  that  time. 

Writ  of  Error  to  the  Circuit  Court  of  Clinton  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  facts  in  this  case  fully  appear  in  the  opinion. 

Mr.  H.  K.  S.  O'Melveny  and  Mr.  G.  Tan  Hoorebeck,  for 
the  plaintiff  in  error. 

Mr.  Robert  G.  Ingersoll,  Attorney  General,  for  the  people. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 
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This  was  an  indictment  containing  three  counts,  against 
John  Koop,  for  keeping  open  a  tippling  house  on  three  different 
Sabbath  days,  in  the  month  of  June,  1867,  in  Clinton  county. 

The  proof  was,  that  defendant  kept  a  boarding  house,  and 
in  the  front  room  of  his  house  he  had  a  grocery  or  saloon,  in 
which  he  sold  beer,  and  he  was  seen  to  sell  one  glass  on  one 
Sunday  in  the  month  of  June,  but  the  witness  could  not  say 
on  which  Sunday — nor  could  the  witness  swear  that  he  ever 
saw  the  saloon  open  on  Sunday  other  than  the  one  time. 

This  question  was  put  to  the  witness  by  the  prosecution : 
State  whether  you  saw  the  defendant's  house  open,  and  he 
selling  beer  or  other  drinks  in  it,  on  any  Sabbath  day,  within 
eighteen  months  before  the  last  August  term  of  this  court  ? 

To  this  the  defendant  objected,  on  the  ground,  that  certain 
Sundays  were  specified  in  the  indictment,  and  to  those  days 
the  proof  should  be  confined ;  that  beer  is  not  spirituous  liquor, 
and  its  sale  on  Sunday  is  not  an  offense  under  the  statute. 

The  court  permitted  the  question  to  be  put,  and  the  witness 
answered  that  he  could  remember  but  one  time  on  Sunday 
within  eighteen  months  past ;  it  was  a  glass  of  beer,  and  was 
on  some  Sunday,  but  whether  on  any  of  the  Sundays  specified 
in  the  indictment,  he  could  not  state. 

The  court  instructed  the  jury,  that  it  was  not  necessary  for 
the  prosecution  to  prove  any  particular  Sabbath  day,  but  only 
that  the  offense  was  committed  within  eighteen  months  prior 
to  finding  the  indictment. 

The  court  further  instructed  the  jury,  that  the  law  against 
keeping  open  tippling  houses  is  violated  as  well  by  selling 
beer,  as  of  any  other  liquors,  in  his  house;  and  if  the  jury, 
from  the  evidence,  believe  the  defendant  kept  his  grocery 
open  within  eighteen  months  of  the  finding  of  the  indictment, 
and  sold  beer  or  other  liquors,  their  verdict  should  be  guilty. 

The  defendant  was  convicted ;  a  motion  for  a  new  trial  was 
overruled ;  a  fine  imposed  of  fifty  dollars,  and  a  judgment 
entered  therefor, 
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The  plaintiff  in  error  assigns  as  error  these  several  rulings 
and  instructions. 

Plaintiff's  counsel  seem  to  be  under  the  impression  that  it  is 
essential  to  constitute  the  offense  charged,  that  spirituous 
liquors  should  actually  be  sold  in  the  saloon  on  the  Sunday 
specified.  This,  we  think,  is  an  erroneous  view  of  the  statute. 
There  is  not  one  word  in  the  branch  of  the  statute  on  which 
this  indictment  is  founded,  making  that  a  requisite.  Section 
127  of  the  statute  makes  criminal,  open  lewdness,  or  other 
notorious  act  of  public  indecency,  tending  to  debauch  the 
public  morals — keeping  open  any  tippling  house  on  the  Sab- 
bath day  or  night,  maintaining  or  keeping  a  lewd  house,  etc. 
It  is  classed  under  the  head  of  offences  against  the  public 
morality,  health  and  police,  and  to  constitute  it,  the  actual  sale 
of  liquors  of  any  kind,  on  the  Sabbath  day  or  night,  is  not  a 
requisite.  The  offense  is  in  keeping  a  tippling  house  open  on 
the  Sabbath  day  or  night. 

The  proof,  then,  on  the  part  of  the  prosecution,  should  be, 
that  the  defendant  kept  a  tippling  house,  and  that  would  be 
established  by  proof  that  he  kept  a  grocery  or  drinking  saloon, 
for  the  sale  of  strong  drinks.  "  A  tippling  house"  is  defined  to 
be  ua  public  drinking  house."  In  such  houses,  the  usual  stimu- 
lating beverages  are  kept  on  sale.  In  this,  beer  only  was  sold. 
Beer  was  the  defendant's  specialty.  Some  prefer  one  kind  of 
"  tipple,"  some  another,  and  these  houses  are  usually  so  fur- 
nished and  kept  as  to  accommodate  the  various  tastes  of  their 
customers.  There  are  tipplers  of  beer,  as  well  as  of  other 
strong  drinks,  and  the  keeper  of  a  beer  saloon,  when  that 
alone  is  sold,  is,  in  the  light  of  our  statute,  the  keeper  of  a 
tippling  house. 

To  establish  the  offense  charged,  it  was  only  necessary  for 

the  prosecution  to  show  that  the  defendant  kept  a  beer  saloon, 

where  beer  was  sold  by  the  glass  or  "  drink ;"  that  to  this 

saloon  the  public  had  free  access  on  the  Sabbath  day  as  on 

week  days,  and  every  facility  afforded  those  who  might  enter 
42 — 47th  III. 
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to  obtain  their  favorite  "  tipple."  The  proof  in  this  case  ful- 
fills these  requirements.  The  saloon  was  used  as  a  sitting 
room  for  the  boarders  at  the  house,  and  accessible  to  every 
one  from  the  public  street,  on  the  Sabbath,  as  on  week  days, 
and  although  proof  was  not  required  that  the  defendant  should 
actually  sell  beer  on  that  day,  there  was  proof  that  beer  was 
sold  on  the  Sabbath  day  in  the  saloon.  It  makes  no  difference 
how  much  or  how  little  he  sold,  or  whether  he  sold  any,  and 
the  fact  that  he  sold  one  glass  of  beer  goes  to  prove  that  the 
saloon  was  kept  open  for  the  purpose  of  selling  it  by  the 
glass,  and  is  a  clear  violation  of  the  statute.  By  keeping  open 
the  saloon  on  the  Sabbath  day,  the  defendant  showed  his 
readiness  and  willingness  to  sell  his  liquors.  He  sold  on  that 
day  all  that  was  called  for — one  glass. 

It  is  not  meet  that  the  law  should  be  evaded  under  the  pre- 
tence that  the  saloon  was  defendant's  sitting  room.  It  was 
also  accessible  to  the  public,  and  could  readily  become  the 
resort  of  the  idle  and  the  vicious,  and  thus  be  productive  of 
the  evil  consequences  the  statute  was  designed  to  prevent. 

On  the  point,  the  particular  Sabbath  day  was  not  proved, 
this  we  think  was  wholly  unnecessary.  Proof  that  the  offense 
was  committed  on  a  Sabbath  day  within  eighteen  months 
before  the  indictment  was  found,  was  sufficient,  and  a  recovery 
thereon  could  be  pleaded  in  bar  of  any  other  indictment  for 
the  same  offence  alleged  to  have  been  committed  on  any 
Sabbath  day  within  that  time.  The  instructions  conform  to 
the  views  herein  expressed. 

Perceiving  no  error  in  the  record  the  judgment  must  be 

affirmed. 

Judgment  affirmed. 
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Milas  Smothers 

v. 

Joab  Holly. 

1.  Officer — sale  of  property  exempt  from  execution.  Where  a  constable  levied 
upon  and  sold  personal  property,  selected  and  claimed  by  the  execution  debtor,  as 
exempt  from  execution,  of  which  the  officer  had  notice,  and  such  execution 
debtor  had  at  the  time,  other  personal  property  in  his  possession,  which  he  failed 
to  produce  in  lieu  of  the  exempted  property,  such  officer  is  not  liable  for  the 
penalty  prescribed  for  selling  property  exempt  from  execution. 

2.  And  it  is  not  sufficient  to  excuse  the  debtor,  from  delivering  to  the  officer 
the  other  property  in  his  possession,  that  there  was  a  chattel  mortgage  thereon, 
unless  he  should  inform  the  officer  of  the  condition  of  the  property,  in  order  that 
he  might  act  advisedly  in  the  premises. 

Appeal  from  the  Circuit  Court  of  Clay  county ;  the  Hon. 
E.  S.  Canby,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Silas  L.  Bryan,  Mr.  B.  B.  Smith,  and  Mr,  M,  Schaffer, 
for  the  appellant. 

Messrs,  Tanner  &  Casey,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  against  a  constable,  to  recover 
three  times  the  value  of  a  cow,  levied  on  and  sold  by  him 
under  an  execution  against  the  plaintiff.  -The  case  was  tried 
by  the  court  and  judgment  given  for  the  plaintiff. 

We  are  of  opinion  that,  in  this  judgment,  the  court  erred. 
The  plaintiff  claimed  the  cow  as  exempt,  but  did  not  offer  to 
turn  out  other  property.  It  is  in  proof  that  he  owned  another 
cow  and  calf,  two  horses  and  a  wagon,  and  had  them  in  his 
possession.    As  held  by  this  court  in  Cook  v.  Scott,  1  Gilm. 
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333,  if  lie  desired  to  claim  the  cow  under  the  statute,  he  should 
have  offered  to  turn  out  other  property.  It  is  said  this  other 
property  was  subject  to  a  chattel  mortgage,  and  it  would  have 
been,  therefore,  improper  in  him  to  have  offered  it  to  the  offi- 
cer. The  mortgage  was  not  produced,  and  we  are  not 
informed  what  was  its  amount,  or  what  were  its  conditions, 
or  whether  it  was  so  acknowledged  and  recorded  as  to  make  it 
a  lien  paramount  to  the  execution.  But,  admitting  it  was,  the 
officer,  when  he  levied  on  the  cow,  saw  the  horses  and  wagon 
in  plaintiff 's  possession,  and  when  the  latter  claimed  the  cow 
as  exempt,  he  should  have  informed  the  constable  of  the  mort 
gage,  and  thus  have  given  him  the  opportunity  of  ascertain- 
ing whether  the  lien  of  the  mortgage  was  paramount  to  that 
of  his  execution.  The  constable  would  then  have  been  able 
to.  act  advisedly.  If  he  had  ascertained  that  the  horses  and 
wagon  were  really  subject  to  a  paramount  lien,  and  that  the 
plaintiff  could  not  properly  turn  them  out  on  the  execution, 
he  would  probably  have  surrendered  the  cow  to  the  claim  of 
the  plaintiff.  As  the  plaintiff  owned  other  property,  though 
subject  to  a  lien,  and  as  the  officer  saw  this  property  in  his 
possession  and  was  not  informed  of  the  lien,  he  committed  no 
wrong  in  refusing  to  surrender  the  cow  on  the  naked  demand 
of  the  plaintiff,  made  without  an  offer  to  turn  out  other  pro- 
perty, or  an  explanation  of  the  reason  why  such  offer  was 
not  made.  On  this  record,  the  judgment  should  have  been 
for  the  defendant.     . 

Judgment  reversed. 
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Illinois  Central  Railroad  Company 

v. 

Peter  Carraher. 

1.  Negligence — when  not  deemed  to  exist.  Where  a  well  is  dug  upon  the 
land  of  another,  without  the  knowledge  or  consent  of  the  owner,  and  an  animal 
falls  into  it  and  is  killed,  the  owner  of  the  land  cannot  be  held  to  respond  in 
damages  on  the  ground  of  negligence. 

2.  So,  where  a  well  is  dug  upon  the  right  of  way  of  a  railroad  company, 
without  their  knowledge  and  consent,  and  a  mule  falls  into  it  and  is  killed,  the 
company  cannot  be  held  liable  on  the  ground  of  negligence,  in  not  covering  or 
securing  such  well.  The  act  requiring  railroad  companies  to  fence  their  roads, 
is  only  designed  to  protect  the  traveling  community  from  accidents,  occasioned 
by  stock  getting  upon  the  road,  and  also  to  prevent  damage  to  such  stock,  from 
their  liability  to  be  run  over  and  killed,  and  is  not  intended  to  extend  theii 
liability  to  the  case  named. 

Appeal  from  the  Circuit  Court  of  Alexander  county  ;  the 
Hon.  John  Olney,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Geeen  &  Gilbeet,  for  the  appellant. 

Mr.  D.  T.  Linegae,  for  the  appellee. 

Mr.  Justice  "Walkee  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  Peter  Carraher, 
in  the  Alexander  Circuit  Court,  against  the  Illinois  Central 
Railroad  Company.  The  grounds  of  recovery  are,  that  the 
company  knowingly  permitted  a  well  to  remain  uncovered  on 
their  right  of  way,  and  that  appellee  rode  his  mule  into  it, 
whereby  the  mule  was  killed,  and  he  sustained  loss  and  dam- 
age thereby.     The  evidence  shows  that  appellee  did  ride  his 
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mule  into  such  a  well,  situated  about  fifty  feet  from  the  track 
of  the  road,  and  that  it  was  killed.  The  evidence  does  not 
seem  to  establish  the  fact  that  the  well  was  on  the  right  of 
way  of  appellants,  or  that  their  agents  knew  of  its  existence. 

On  the  trial  below,  appellants  asked  the  court  to  instruct 
the  jury,  that,  "  if  a  well  dug  on  the  ground  owned  by  defen- 
dant, by  third  parties,  without  its  knowledge  or  consent,  and 
said  well  remained  uncovered  without  the  knowledge  of 
defendant,  the  defendant  is  not  guilty."  "We  are  at  a  loss  to 
perceive  why  this  instruction  was  refused.  If,  as  the  instruc- 
tion states,  the  well  was  dug  by  third  parties,  without  the 
knowledge  or  consent  of  the  company,  and  it  remained 
uncovered,  without  their  knowing  of  its  existence,  we  are  at  a 
loss  to  perceive  how  the  company  could  be  held  liable  for  care- 
lessness or  a  neglect  of  duty.  This  action  proceeds  upon  the 
ground  that  appellants  had  omitted  some  duty  imposed  by 
law.  The  statute  has  not  imposed  such  a  duty  as  appellee 
claims,  and  we  are  aware  of  no  common  law  duty  requiring 
them  to  employ  hands  to  search  for  such  places  on  their  right 
of  way,  and,  when  found,  to  cover  them. 

The  act  requiring  such  bodies  to  fence  their  roads,  was 
adopted  for  a  different  purpose.  It  designed  to  protect  the 
traveling  community  from  accidents  occasioned  by  stock  get- 
ting upon  the  road,  and  also  to  prevent  damage  to  such  stock. 
They  were  not  required  to  fence  their  right  of  way  to  prevent 
cattle  from  falling  into  wells,  pits  or  morasses.  Hence  the 
common  law  is  still  in  force,  so  far  as  it  regards  losses  from 
such  causes.  In  Jbhe  absence  of  statutory  requirement,  such 
bodies  are  only,  as  a  general  rule,  required  to  perform  the 
same  acts  that  are  required  of  citizens  ;  and  we  are  aware  of 
no  rule  of  law  that  requires  an  individual  to  cover  wells  or  pits 
on  his  uninclosed  lands,  or  to  fence  bogs  or  darfgerous  quag- 
mires, to  keep  his  neighbors'  cattle  from  getting  into  them. 
While,  under  the  laws  of  this  State,  cattle  may  run  at  large,  and 
may  pass  upon  the  uninclosed  lands  of  others  than  the  owner,  it 
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has  never  been  held  that  the  owners  of  such  lands  are  required 
to  make  them  safe  for  the  pasturage  of  his  neighbors' 
cattle.  If  the  owner  chooses  to  permit  his  cattle  to  stray  upon 
the  lands  of  others,  he  assumes  the  risk  of  their  being  injured  by 
falling  into  pits,  or  becoming  mired  in  morasses  ;  and  the  same 
rule  applies  to  cattle  straying  upon  the  right  of  way  of  a  rail- 
road company.  In  this  view  of  the  question,  with  a  modifica- 
tion, the  seventh  in  the  series  of  appellants'  instructions 
should  have  been  given.  From  what  has  been  said,  it  will 
be  seen  that  the  instruction  given  for  appellee  was  wrong,  and 
should  not  have  been  given.  The  judgment  of  the  court 
below  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Tug  Montauk 


"William  H.  Walker  k  Co, 

1.  Conflict  of  laws — jurisdiction  in  proceedings  in  rem  against  boats  and  vessels. 
Contracts  with  boats  and  vessels,  strictly  relating  to  the  purely  internal  com- 
merce of  a  State,  are  not  subjects  of  admiralty  jurisdiction,  but  are  left  to  be  en- 
forced by  the  State  tribunals; 

2.  If  the  vessel  be  a  foreign  vessel,  (and  such  is  its  character  if  it  plies  between 
one  State  and  another  State,)  contracts  made  with  it  are  maritime  contracts,  and 
must  be  enforced  in  the  admiralty ;  if  she  is  a  domestic  vessel,  and  the  contract 
made  with  her  in  her  home  port,  admiralty  has  no  jurisdiction,  and  resort  must  be 
had  for  its  enforcement  to  the  State  tribunals. 

3.  Same — of  the  act  of  1857.  The  act  of  1857  of  the  general  assembly  of 
this  State,  authorizing  proceedings  in  rem  against  boats  and  vessels,  in  favor  of 
certain  classes  of  persons,  is  not  in  conflict  with  the  constitution  of  the  United 
States,  giving  to  courts  of  the  United  States  exclusive  jurisdiction  over  mari- 
time contracts,  but  was  a  legitimate  exercise  of  the  legislative  power  of  the  State, 
on  a  subject  entirely  domestic,  and  in  no  way  affecting  the  trade  or  commerce 
with  other  States,  or  foreign  nations* 
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4.  Jurisdiction — of  the  pleadings — and  the  presumption  in  respect  thereto.  The 
general  principle  is,  where  the  question  comes  up  collaterally,  that  every  pre- 
sumption is  to  be  made  in  favor  of  the  jurisdiction  of  a  court  of  general 
jurisdiction. 

5.  The  Court  of  Common  Pleas  of  the  city  of  Cairo,  is  a  court  of  general, 
though  limited,  jurisdiction,  and  the  presumption  applies  to  that  court. 

6.  But,  where  on  a  given  state  of  facts,  jurisdiction  is  acquired  by  a  State 
court,  to  the  exclusion  of  an  admiralty  court,  on  a  motion  in  the  court  where 
the  proceeding  is  pending,  to  dismiss  for  want  of  jurisdiction,  the  jurisdictional 
facts  must  affirmatively  appear: 

7.  So,  where  it  is  sought,  by  a  proceeding  in  a  State  court,  even  of  general 
jurisdiction,  to  enforce  a  contract  made  with  a  boat  or  vessel,  by  a  proceed- 
ing in  rem,  it  should  appear  affirmatively  in  the  proceedings,  that  the  vessel  was 
a  domestic  vessel,  and  the  supplies  for  which  recovery  is  sought,  were  furnished 
her  at  the  home  port,  in  order  that  the  jurisdiction  of  the  State  court  may 
appear  to  the  exclusion  of  the  admiralty  court. 


Appeal  from  the  Court  of  Common  Pleas  of  the  City  of 
Cairo;  the  Hon.  John  H.  Mulkey,  Judge,  presiding. 

This  was  a  proceeding,  instituted  in  the  court  below,  by  W. 
H.  Walker  &  Co.  against  the  tug  Montauk,  by  a  warrant 
under  the  act  of  February  16th,  1857,  in  reference  to  proceed- 
ings m  rem  against  boats  and  vessels.  The  further  facts  are 
stated  in  the  opinion. 

Mr.  William  J.  Allen  and  Messrs.  Green  &  Gilbert,  for 
the  appellant. 

Messrs.  O'Melvent  &  Houck,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  to  the  Court  of 
Common  Pleas  of  the  city  of  Cairo,  at  the  October  term, 
1866,  by  William  H.  Walker  &  Co.  against  the  steam  tug  Mon- 
tauk, under  the  act  of  the  general  assembly  of  February  16, 
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1857,  called  "The  Steamboat  Warrant  Act."  Scates'  Comp.. 
789. 

A  motion  was  made  by  defendants,  to  dismiss  the  cause  for 
want  of  jurisdiction,  which  was  overruled;  and  the  defendant 
saying  nothing  further  in  bar  of  the  action,  judgment  was 
rendered  against  the  boat  by  default,  and  damages  assessed  to, 
one  hundred  and  nine  dollars,  the  amount  of  the  plaintinV 
demand. 

The  principal  error  relied  on  to  reverse  the  judgment,  is, 
in  sustaining  the  jurisdiction  of  the  Common  Pleas. 

It  is  contended  by  the  appellant  that  the  contract,  to  enforce 
which  these  proceedings  were  had,  was  a  maritime  contract, 
and  the  remedy  exclusively  confined  to  the  courts  of  admi- 
ralty and  maritime  jurisdiction. 

We  had  occasion  to  examine  and  discuss  this  question  in 
the  case  of  Williamson  v.  Hogan,  46  111.  504,  and  reviewed, 
to  some  extent,  the  decisions  of  the  Supreme  Court  of  the 
United  States  thereon,  which  are  found  to  have  fluctuated  very 
much,  the  early  cases  conceding  the  jurisdiction  of  the  State 
courts,  while  the  later  cases — that  of  the  Moses  Taylor,  4 
Wallace,  411,  and  the  Sine  v.  Trevor,  ib.  555 — denied  such 
jurisdiction. 

We  have  no  inclination  to  go  over  again  the  ground  we 
traversed  in  that  case,  and  will  merely  state  the  conclusion  at 
which  we  arrived. 

The  proceedings  therein  showed,  upon  their  face,  that  the 
steamer  proceeded  against  was  a  domestic  vessel,  and  the  sup- 
plies, for  which  the  action  was  brought,  were  furnished  at  her 
home  port. 

On  the  authority  of  the  case  of  the  General  Smith,  4 
Wheaton,  438,  which  holds  that  the  jurisdiction  of  the  admi- 
ralty, in  cases  where  the  repairs  have  been  made  or  necessaries 
furnished  to  a  foreign  ship,  or  to  a  ship  in  the  ports  of  the 
State  to  which  she  does  not  belong,  the  general  maritime  law 

gives  a  lien  on  the  ship  as  security,  and  the  claimant  can 
43— 47th  III. 
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maintain  a  suit  in  the  admiralty  to  enforce  his  right ;  but  aa 
to  repairs  or  necessaries  in  the  port  or  State  to  which4  the 
sliip  belongs,  the  case  was  governed  altogether  by  the  local 
law  of  the  State,  as  no  lien  is  implied,  unless  it  is  recognized 
by  that  law,  we  held,  as  by  our  statute,  no  lien  was  expressly 
created  by  the  contract  for  furnishing  supplies,  and  as  none 
could  be  implied,  it  would  follow,  as  these  supplies  were  fur- 
nished to  a  domestic  vessel,  at  her  home  port,  a  court  of  admi- 
ralty had  no  jurisdiction,  and  consequently,  the  case  was  within 
the  jurisdiction  of  the  State  courts,  for  there  must  be  a  remedy 
somewhere,  and  our  act  of  1857  was  framed  to  give  one,  and 
of  a  summary  character.  We  considered  that  the  provisions 
of  that  act  were  but  an  application  of  the  principles  of  the 
ordinary  attachment  law  to  the  case  of  vessels  whose  owners 
are  unknown,  and  was  rather  a  mode  of  service  of  process  on 
the  owner  through  his  property.  We  could  not  then  see,  nor 
can  we  now,  why  it  is  not  competent  for  the  legislatures  of 
the  several  States  to  make  service  on  the  property  equivalent 
to  service  on  the  person,  and  as  effectual  for  judgment. 

The  reason  of  the  ruling  of  the  Supreme  Court  of  the 
United  States  on  this  question,  seems  to  be  founded  on  that 
clause  of  the  constitution  of  the  United  States  which  gives  to 
Congress  the  power  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States.  Sec.  8,  article  1.  This  is  appa- 
rent, from  the  case  of  The  New  Jersey  Steam  Navigation  Go. 
v.  The  Merchants'  Bank,  6  Howard,  392,  where  it  was 
•said  that  the  exclusive  jurisdiction  of  the  court,  in  admiralty 
cases,  was  conferred  on  the  national  government,  as  closely 
connected  with  the  grant  of  the  commercial  power,  it  being  a 
maritime  court,  instituted  for  the  purpose  of  administering 
the  law  of  the  seas,  and  the  court  says,  "  there  seems  to  be 
ground,  therefore,  for  restraining  its  jurisdiction,  in  some 
measure,  within  the  limits  of  the  grant  of  the'  commercial 
power."  And  in  Allen  et  at.  v.  Newberry,  21  ib.  246,  it  was 
held,  the  admiralty  jurisdiction  did  not  extend  to  a  case  where 
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there  was  a  shipment  of  goods  from  a  port  in  one  State,  to 
another  port  in  the  same  State,  both  being  in  Wisconsin.  The 
libel  in  that  case  stated  that  the  goods  in  question,  were 
shipped  at  the  port  of  Two  Rivers,  in  the  State  of  Wisconsin, 
to  be  delivered  at  the  port  of  Milwaukee,  in  the  same  State. 

In  another  case,  from  California,  which  was  a  proceeding  in 
rem  in  the  District  Court  of  that  State  against  the  steamboat 
Goliah,  to  recover  a  balance  of  an  account  for  coal  furnished 
the  boat  under  the  law  of  California,  the  steamboat  being 
engaged  exclusively  in  trade  within  that  State,  the  court  said  : 
"We  have  determined  to  leave  all  these  liens  depending  upon 
State  laws,  and  not  arising  out  of  the  maritime  contract,  to  be 
enforced  by  the  State  courts.  So  in  respect  to  the  completely 
internal  commerce  of  the  States,  which  is  the  subject  of  regu 
lation  by  their  municipal  laws ;  contracts  growing  out  of  it 
should  be  left  to  be  dealt  with  by  its  own  tribunal,"  Maguire 
v.  Card,  ibid.  251. 

Here  it  is  distinctly  announced  as  the  doctrine,  that  con- 
tracts strictly  relating  to  the  purely  internal  commerce  of  a 
State,  are  not  subjects  of  admiralty  jurisdiction,  but  are  left 
to  be  enforced  by  the  State  tribunals. 

If  the  vessel  be  a  foreign  vessel,  and  such  is  its  character 
if  it  plies  between  this  State  and  another  State,  contracts 
made  with  it  are  maritime  contracts,  and  must  be  enforced  in 
the  admiralty ;  if  she  is  a  domestic  vessel,  and  the  contract  is 
made  with  her  in  her  home  port,  admiralty  has  no  jurisdiction, 
and  resort  must  be  had  for  its  enforcement  to  the  State  tribu- 
nals. While  the  first  description  of  vessels  are  connected 
with  the  commerce  between  the  States  and  are  entitled  to  the 
rights  and  privileges  of  such  commerce,  the  last  are  not,  and  in 
their  movements  do  not  affect  such  commerce.  Engaged  as 
they  are,  wholly  in  the  domestic  commerce  of  a  State,  con- 
tracts with  them  are  cognizable  by  the  courts  of  the  State. 

The  act  of  the  legislature  of  1857,  is  not  therefore  obnoxious 
to  the  objection  raised  against  it,  but  is  a  legitimate  exercise 
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of  the  legislative  power  of  the  State,  on  a  subject  entirely 
domestic  and  in  no  way  affecting  the  trade  or  commerce  with 
other  States  or  foreign  nations. 

We  have  no  more  doubt  of  the  authority  of  our  legislature 
to  enact  a  law  giving  material  men  a  lien,  to  be  enforced  in 
rem  against  domestic  vessels  engaged  in  commerce  wholly 
within  the  borders  of  the  State,  than  we  have  that  they  have 
power  and  authority  to  grant  to  material  men  and  mechanics, 
a  lien  on  the  building  they  may  erect,  by  a  proceeding  in  rem 
against  the  building.  Both  are  a  proper  exercise  of  State 
legislative  functions,  and  not  in  conflict  with  the  constitution 
of  the  United  States,  and  no  interference  with  the  exclusive 
jurisdiction  of  the  admiralty  courts,  nor  conferring,  in  any 
manner,  concurrent  jurisdiction  on  the  State  courts,  and  are  not 
opposed  to  the  doctrine  announced  in  the  cases  cited,  of  the 
Moses  Taylor  and  Uine,  supra,  and  are  in  full  harmony  with 
repeated  decisions  of  the  Supreme  Court  of  the  United  States. 

The  question  remains,  had  the  court,  in  view  of  the  princi- 
ples here  announced,  jurisdiction  ? 

In  the  case  of  Williamson  v.  Hogan,  supra,  the  proceedings 
showed  on  their  face  that  the  vessel  was  a  domestic  vessel, 
and  that  the  supplies  were  furnished  to  her  in  her  home  port. 
The  jurisdiction  was  therefore  apparent. 

In  the  case  before  us  there  is  no  such  showing.  There  is  no 
averment  in  any  part  of  the  record  that  the  "Tug  Montauk" 
was  a  domestic  vessel,  or  that  the  supplies  were  furnished  her 
at  her  home  port,  or  what  port  was  her  home  port. 

It  is  insisted  by  appellees,  that  the  court  will  make  every 
presumption  that  the  court  below  had  jurisdiction,  and  unless 
this  court  presumes  the  "tug"  to  be  a  foreign  vessel,  the 
judgment  must  stand;  and  further,  they  insist,  that  unless 
something  appears  in  the  record,  or  somethiiig  is  averred 
why  the  court  had  not  jurisdiction,  this  court  will  not  assume 
the  court  below  had  not  jurisdiction,  and  if  there  be  a  state 
of  case  conceivable  or  possible,  consistent  with  jurisdiction, 
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this  court  will  sustain  the  judgment,  and  particularly  so  when 
a  motion  is  made,  argued  and  overruled,  and  no  bill  of  excep- 
tions or  other  matters  preserved  for  review. 

The  general  principle  is  undoubtedly  truly  stated  by  appel- 
lees, when  the  question  comes  up  collaterally,  that  every  pre- 
sumption is  to  be  made  in  favor  of  the  jurisdiction  of  a  court 
of  general  jurisdiction.  The  court  of  common  pleas  of  the 
city  of  Cairo,  is  a  court  of  general,  yet  limited,  jurisdiction, 
and  the  presumption  applies  to  that  court. 

In  this  case,  the  question  of  jurisdiction  was  distinctly  made 
by  appellant  by  motion  to  dismiss  in  that  court,  and  the 
motion  is  fully  preserved  in  the  record.  The  court  in  consid- 
ering the  motion,  had,  necessarily,  to  inquire  into  the  subject 
matter  of  the  action ;  the  papers  filed  in  it,  from  the  praecipe 
to  the  declaration,  contain  no  averment  that  the  atug"  was  a 
domestic  vessel,  and  that  the  supplies  were  furnished  in  her 
home  port ;  consequently  sufficient  did  not  appear  in  the  pro- 
ceedings to  set  the  court  in  motion.  To  that  court  it  should 
have  been  made  to  appear,  by  the  proceedings,  affirmatively, 
that  it  was  a  case  cognizable  by  a  State  tribunal.  Had  the 
declaration  averred  the  fact  that  the  "tug"  was  a  domestic 
vessel,  and  the  supplies  furnished  her  at  her  home  port,  in 
the  absence  of  all  evidence  to  the  contrary,  the  jurisdiction 
would  have  been  established,  and  the  finding  of  the  court, 
there  being  no  bill  of  exceptions,  could  not  be  inquired  into 
by  this  court,  and  jurisdiction  would  be  presumed. 

In  cases  like  this,  where  on  a  given  state  of  facts,  jurisdic- 
tion is  acquired  by  a  State  court,  to  the  exclusion  of  an  admi- 
ralty court,  these  facts  must  be  affirmatively  stated,  on  the 
principle  that  he  who  claims  a  right  must  aver  it,  and  estab- 
lish the  right.  He  should  have  brought  his  case,  by  proper 
averments,  within  the  law.  This  he  has  not  done,  and  con- 
sequently the  judgment  must  be  reversed. 

Judgment  reversed. 
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Thomas  W.  Elliott  et  al. 


Samuel  D.  Blair  et  al. 

1.  Alteration — wliether  material.  Where  a  promissory  note  was  made  payable 
to  Thomas  P.  Warrick,  and  the  holder  of  the  note  altered  the  same,  by  adding 
to  the  name  of  the  payee,  the  words,  "  &  Co,"  it  was  held,  that  such  alteration, 
was  in  no  respect  material  to  the  maker  of  the  note,  as  it  did  not  appear  his 
liability  was  affected  thereby. 

2.  Same — effect  upon  the  rigid  of  recovery.  If  the  alteration  were  material, 
but  not  fraudulently  done,  the  party  may  recover  upon  the  original  consideration. 
But  a  fraudulent  alteration,  not  only  avoids  the  note,  but  prevents  a  recovery 
npon  the  original  consideration  also. 

3.  So,  upon  a  bill  to  foreclose  a  mortgage  given  to  secure  such  note,  the 
alteration,  whether  material  or  not,  but  not  being  made  with  a  fraudulent  pur- 
pose, the  decree  of  foreclosure  was  properly  entered,  there  being  proof  of  the 
original  consideration  for  which  such  note  was  given. 

Writ  of  Error  to  the  Circuit  Court  of  Wayne  county  ;  the 
Hon.  James  M.  Pollock,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Tanner  &  Casey  and  Mr.  C.  A.  Beecher,  for  the 
plaintiffs  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  bill  to  foreclose  a  mortgage,  and  a  decree  was 
resisted  on  the  ground  that  the  notes  secured  by  the  mortgage 
had  been  altered.  The  notes  were  originally  payable  to 
Thomas  P.  Warrick,  and  they  appeared  to  have  been  altered 
so  as  to  be  payable  to  Thomas  P.  Warrick  &  Co.,  the  words 
"  &  Co.,"  having  been  added  in  a  different  ink  and  writing. 
These  words  were   stricken   out   by  the   attorney   of  com- 
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plainant.  The  notes  and  mortgage  were  originally  given  to* 
Warrick,  who  had  since  died,  and  this  suit  was  brought  by 
his  administrators.  It  was  proved  that  the  words,  u  &  Co.,'* 
were  not  in  the  handwriting  of  Warrick.  Proof  was  given,, 
independently  of  the  notes,  that  the  defendant  was  indebted 
to  Warrick  in  the  amount  specified  in  the  notes  and  mortgage, 
and  on  that  point  there  was  no  controversy.  The  circuit 
court  rendered  a  decree  for  complainant. 

In  doing  this  the  court  did  not  err.  There  is  nothing  dis- 
closed by  this  record  which  would  make  this  alteration  in 
any  way  material  to  the  maker  of  the  notes.  His  liability  is 
not  affected.  But  even  regarding  the  alteration  as  material, 
we  cannot  conceive  it  to  have  been  fraudulently  made,  and  in 
such  cases  the  rule  is  properly  laid  down,  in  2  Parsons  on 
Notes  and  Bills,  571,  that  a  party  may  recover  on  the  origi- 
nal consideration.  A  fraudulent  alteration  not  only  avoids 
the  note,  but  prevents  a  recovery  upon  the  original  considera- 
tion, but  there  is  no  reason  why  an  alteration,  made  without 
any  intent  to  inj  ure  or  defraud,  should  have  any  other  effect 
than  to  prevent  a  recovery  upon  the  note  itself  by  destroying 
its  validity  as  evidence.  In  the  case  before  us,  the  debt  was 
created  by  the  sale  of  the  premises  to  the  defendant,  upon 
which  he  gave  back  a  mortgage  to  secure  a  part  of  the  pur- 
chase money.  The  notes  were  merely  the  evidence  of  this 
debt,  but  the  debt  itself,  independently  of  the  notes,  is  proven 
by  the  recitals  of  the  mortgage  and  the  parol  evidence  given 
on  the  hearing,  as  to  the  manner  in  which  the  debt  originated. 

That  the  alteration  of  the  notes  was  not  fraudulently  made, 
is  fairly  inferrible  from  the  facts  of  the  ca.se.  It  was  not  of 
a  character  to  change  the  liability  of  the  maker  of  the  notes, 
and  was  prejudicial  to  the  payee,  as  it  went  to  show  that  the 
notes  belonged  to  the  firm  of  which  he  was  a  member,  instead 
of  to  himself.  The  added  words  are  not  in  his  handwriting, 
and  they  may  have  been  placed  there  without  his  knowledge. 
As  he  is  dead,  no  explanation  can  be  given,  but  as  no  possible 
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advantage  could  accrue  to  him  from  the  alteration,  and  no 
harm  to  the  maker,  it  is  but  reasonable  to  presume  the 
alteration  was  made  without  fraudulent  intent,  and  to  allow 
the  mortgage  to  be  foreclosed  for  the  payment  of  the  debt 
which  both  mortgage  and  notes  were  given  to  secure. 

Decree  affirmed. 


Lavinia  Creel 
v. 
Nancy  E.  Kirkham. 

1.  Landlord  and  tenant — or  tenants  in  common  of  tlie  crop.  Where  a  con- 
tract between  the  owner  of  land  and  another,  provides  that  the  former  should 
furnish  the  land,  seed  and  utensils  for  raising  the  crop,  and  the  latter  is  to 
bestow  his  labor  in  that  regard — the  contract  not  giving  to  the  latter  a  right  of 
possession  of  the  premises — the  relation  between  the  parties  is  not  that  of  land- 
lord and  tenant,  but  they  are  simply  tenants  in  common  of  the  crop. 

2.  Growing  crops — wlietlter  they  pass  on  a  devise  of  land.  Where  the  owner 
of  land  devises  the  same,  there  being  a  growing  crop  on  the  land  at  the  time  the 
title  of  the  devisee  vests,  the  crop  being  owned  by  the  testator  and  another 
as  tenants  in  common  thereof,  the  portion  of  the  crop  which  would  have 
belonged  to  the  testator,  had  he  lived  until  it  matured,  would  pass  with  the  land 
tinder  the  devise,  to  the  devisee,  there  being  no  reservation  of  the  crop  in  the 
will. 

3.  Assumpsit — waiver  of  torU  Assumpsit  will  not  lie  to  recover  property 
wrongfully  withheld  from  the  owner;  but  when  it  has  been  sold  and  converted 
into  money  or  money's  worth,  the  owner  may  waive  the  tort,  in  wrongfully  taking 
or  withholding  the  property,  and  sue  in  assumpsit  for  money  had  and  received 
for  his  use. 

4.  So,  where  a  crop  which  belonged  to  the  devisee  of  land,  was  taken  by 
the  executor  of  the  testator,  and  delivered  to  the  widow,  as  personal  property 
belonging  to  the  estate,  and  the  widow  refused  to  surrender  it  to  the  devisee,  it 
not  appearing  that  she  had  converted  the  crop  into  money  or  money's  worth,  the 
devisee  cannot  maintain  assumpsit  against  the  widow  for  the  value  of  the  crop, 
but  must  resort  to  an  action  of  replevin  or  trover. 
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Appeal  from  the  Circuit  Court  of  Clinton  county ;  tho 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  in  the  court  below, 
by  Nancy  E.  Kirkham,  against  Lavinia  Creel.  The  facts  out 
of  which  this  alleged  cause  of  action  arose,  are  as  follows : 

Benjamin  Creel,  by  his  last  will,  had  devised  to  the  plaintiff 
a  tract  of  land  upon  which  there  was  a  crop  of  wheat  growing, 
at  the  time  of  the  testator's  death.  The  crop  was  owned  by 
testator  and  a  third  person,  as  tenants  in  common  of  the  crop. 
The  executor  under  the  will  had  the  portion  of  the  crop 
belonging  to  the  testator  appraised  as  personalty  belonging  to 
the  estate,  and  delivered  the  same  to  his  widow,  the  defen- 
dant in  this  case,  and  this  action  is  brought  to  recover  the 
value  of  the  wheat  so  delivered  to  the  widow.  A  trial  resulted 
in  a  finding  and  judgment  for  the  plaintiff,  and  thereupon  the 
defendant  took  this  appeal. 

Mr.  H.  K.  S.  O'Melveny,  and  Mr.  W.  A.  J.  Sparks,  for 
the  appellant. 

Mr.  "W.  H.  Underwood,  and  Mr.  G.  Van  Hoorebeck,  for 
the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  Benjamin  Creel,  by  his  last  will,  in  April, 
1866,  devised  to  Nancy  E.  Kirkham  a  tract  of  land  upon 
which  a  crop  of  wheat  was  then  growing  i  that  devisor  died 
in  that  month,  and  his  will  was  duly  probated  ;  that  devisor 
had,  previous  to  his  death,  entered  into  a  contract  with  one 
Halm  to  furnish  the  land,  plows,  seed,  team  and  supplies  for 
the  team,  and  Hahn  to  furnish  his  labor,  put  in  and  cultivate 
the  crop  of  wheat  and,  when  threshed,  to  be  equally  divided 
between  them. 

44 — 47th  III. 
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That  the  wheat  raised  on  the  land  devised  to  appellee,  was 
harvested  and  threshed,  and  had  Creel  been  then  living, 
his  half  would  have  been  166^  bushels,  and  that  one-half  of 
the  crop  was  delivered  to  the  executor  of  the  will,  who  had  it 
appraised  and  set  oif  to  appellant  as  the  widow  of  Creel ;  that 
the  wheat  was  worm  two  dollars  per  bushel ;  that  Halm 
resided  on  the  land  a  part  of  the  time  after  he  sowed  the 
wheat  in  the  fall  of  1865,  but  did  not  acquire  the  right  under 
the  agreement  in  reference  to  the  crop ;  that  the  ground  upon 
which  the  wheat  was  grown  formed  a  part  of  the  home  farm 
of  testator,  who  cultivated  the  balance. 

The  case  having  been  submitted  to  the  court  for  trial,  with- 
out the  intervention  of  a  jury,  by  consent  of  the  parties,  the 
issues  were  found  for  appellee,  and  the  damages  assessed  at 
$333.  A  motion  for  a  new  trial  was  entered,  but  was  over- 
ruled by  the  court,  and  judgment  was  rendered  for  appellee, 
and  the  case  is  brought  to  this  court  by  appeal  and  a  reversal 
is  demanded. 

This  record  presents  the  question  whether  the  portion  of 
the  crop  to  which  the  devisor  would  have  been  entitled  under 
the  contract,  became  assets  in  the  hands  of  the  executor,  or 
passed  to  the  devisee  as  an  incident  to  the  land.  The  prin- 
ciple is  fully  recognized  that  accruing  rents  under  an  unexpired 
lease,  pass  to  the  purchaser  under  a  deed,  unless  they  are 
expressly  reserved  to  the  vendor.  And  a  crop  which  had 
matured,  and  been  cut  and  stacked,  but  the  portion  which 
was  to  be  paid  to  the  landlord  as  rent,  had  not  been  delivered 
to  him,  and  the  time  for  its  payment  had  not  elapsed,  was  held 
to  pass  to  the  grantee  by  a  conveyance.  Dixon  v.  JViccolls,  39 
111.  372. 

It  is,  also,  a  well  recognized  rule,  that  on  the  death  of  an 
intestate,  the  rent  passes  to  the  heir  and  not  to  the  adminis- 
trator. Crosby  v.  Loop,  13  111.  625 ;  Green  v.  Massie,  ib, 
363;  Foltz  v.  Prouse,  17  111.  487;  Dixon  v.  Mccolls,  supra. 
Accruing  rent  is  an  incident  which  passes  with  and  attends 
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the  reversion,  unless  expressly  reserved.  It  is  however,  said 
that  this  was  not  a  leasing  or  reservation  of  rent,  but  that  it 
was  a  tenancy  in  common  of  this  crop,  and  hence  does  not 
fall  within  the  rule.  In  some  of  the  courts  of  the  Union,  it 
has  been  held  that  the  letting  of  land  for  a  single  year  and 
for  a  share  of  the  crop,  is  not  a  lease,  and  that  the  specific- 
portion  of  the  crop  does  not  constitute  rent.  Rent  is  defined 
to  be  a  certain  yearly  profit  in  money,  provisions,  chattels,  or 
labor,  issuing  out  of  lands  and  tenements,  as  a  compensation 
for  the  use,  and  it  cannot  issue  out  of  a  mere  privilege  or  ease- 
ment.    And  at  common  law  there  were  various  kinds  of  rent. 

3  Kent,  460.  It  will  be  perceived  that  at  this  day,  this  defi- 
nition is  not  strictly  accurate,  as  leasing  for  a  shorter  period 
than  a  year,  and  the  recompense  paid  for  the  use  of  lands  or 
tenements  is  fully  recognized  as  rent,  and  by  statute  or  other- 
wise, has  all  the  incidents  of  rent,  without  reference  to  the 
fact  that  the  letting  may  be  for  a  month,  a  quarter,  a  half 
year,  or  other  period  less  than  a  year. 

In  the  case  of  Alwood  v.  Ruchnan,  21  111.  200,  this  court 
held,  that  a  letting  for  one  year,  with  a  reservation  of  rent  in 
kind,  created  a  tenancy  for  a  year ;  and  in  Dixon  v.  ISiccolls, 
supra,  the  same  rule  was  recognized  and  applied.  In  those 
cases,  however,  the  tenants  had  possession  of  the  premises, 
as  though  their  leases  had  been  for  a  term  of  years,  wb.ich  it 
is  insisted  distinguishes  those  cases  from  this.  It  has  been 
held  that  if  land  be  let  upon  shares,  for  a  single  crop  only, 
that  does  not  amount  to  a  lease ;  and  the  possession  remains 
in  the  owner.  The  occupant  is,  however,  a  tenant  in  common 
with  the  owner,  of  the  growing  crop,  and  continues  so  until 
the  tenancy  be  severed  by  division.  But  if  the  contract  be, 
that  the  lessee  possess  the  land,  with  the  usual  privileges  of 
exclusive  enjoyment,  it  is  the  creation  of  a  tenancy  for  a  year, 
although  the  land  be  taken  to  be  cultivated  on  the  shares. 

4  Kent,  95,  and  authorities  cited.  According  to  this  rule, 
and  it  seems  to  recognize  the   true   distinction  between  a 
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tenancy  for  a  term,  and  a  mere  joint  undertaking  for  the  cul- 
tivation of  a  single  crop,  on  the  shares,  the  contract  we  are 
now  considering  did  not  create  a  tenancy  in  the  realty,  but 
simply  constituted  the  parties  tenants  in  common  of  the  crop. 
This  being  the  case,  what  was  the  effect  of  the  devise  of  the 
land  upon  which  the  crop  was  growing  when  it  vested  the 
title  in  the  devisee?  Had  Creel  owned  the  entire  crop,  and 
had  he  made  this  devise,  there  can  be  no  question  that  it 
would  have  passed  with  the  freehold.  Then  owning  the  undi- 
vided half,  growing  upon  the  soil  and  dependent  upon  it  for 
sustenance,  when  the  title  vested  in  the  devisee,  why  should 
not  that  undivided  half  pass  as  effectually  as  if  the  entire 
crop  had  been  owned  by  the  devisor?  If  such  a  devise  would 
pass  the  whole,  why  not  the  part?  Whatever  may  have  been 
the  nature  of  Halm's  title  to  his  half,  and  he  was  the  owner 
to  that  extent,  Creel's  half  was  annexed  to,  and  savored  of, 
the  realty.  Had  Creel  sold  to  Halm  an  undivided  half  of 
the  timber  standing  on  a  portion  of  his  farm,  and  had  subse- 
quently sold,  devised,  or  died  intestate,  would  any  one  for  a 
moment  deny  that  the  purchaser,  devisee,  or  heir,  would  have 
taken  testator's  half  and  held  it  as  tenant  in  common  with 
Halm.  Until  severed,  the  half  belonging  to  the  owner  of  the 
freeholdj  is  a  part  of  the  realty.  And  so  of  the  growing 
crops.  No  proper  distinction  is  perceived  between  the  two 
cases.  Then  even  if  the  half  of  the  crop  reserved  to  testator 
could  have  been  held  to  be  rent  it  would  have  passed  by  the 
devise;  but  being  a  growing  crop,  although  but  an  undivided 
half,  it  must  be  held  to  have  followed  and  passed  with  the 
fee,  to  the  devisee.  It  then  follows  that  the  court  below 
decided  correctly  in  allowing  the  value  of  the  wheat  to  appel- 
lee, as  it  became  her  property  under  the  devise,  and  the 
judgment  must  be  affirmed. 

At  the  June  term,  1869,  upon  the  petition  of  the  appellant 
for  a  re-hearing,  a  re-argument  of  this  cause  was  had,  and 
the  following  additional  opinion  of  the  court  was  filed : 
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Per  Curiam  :  On  considering  the  petition  for  a  re-hearing 
in  this  case,  we  are  not  altogether  satisfied  with  the  conclu- 
sions at  which  we  arrived  when  the  case  was  previously  before 
the  court ;  and  we  deem  it  proper  to  notice  one  or  two  ques- 
tions not  referred  to  in  the  opinion  then  filed,  and  to  add  some 
additional  considerations  for  the  conclusions  at  which  we  have 
now  arrived. 

In  the  case  of  Dixon  v.  Niccolla,  39  111.  372,  it  was  said, 
that  where  a  crop  had  been  raised,  and  was  owned  in  common 
by  the  owner  of  the  land  and  the  person  who  cultivated  it, 
and  the  owner  conveyed  the  land  after  it  was  matured  and 
harvested,  and  there  was  no  reservation  in  the  deed,  it  did 
not  pass  by  the  conveyance.  This  we  regard  as  undoubted 
law.  After  the  crop  has  matured  and  been  severed  from  the 
soil,  it  becomes  personalty,  and  no  longer  savors  of  the  realty ; 
but  while  growing,  and  not  severed  from  the  soil,  unless 
expressly  reserved,  it  passes  with  the  land  by  a  conveyance. 
In  this  case,  however,  the  crop  was  growing,  and  not  severed, 
when  the  title  passed  to  the  devisee.  Thus  it  is  seen  that  tht> 
two  questions  are  widely  different. 

It  was  also  urged  that  the  action  for  money  had  and 
received,  would  not  lie,  as  it  does  not  appear,  from  the  evi- 
dence in  the  case,  that  the  wheat  had  been  sold  by  appellant, 
or  converted  into  money  or  money's  worth,  before  the  suit  was 
brought.  In  deciding  the  case  before,  we  omitted,  from  inad- 
vertence, to  consider  appellant's  third  point,  which  is,  that 
assumpsit  will  not  lie,  but  the  action  should  have  been  replevin 
or  trover.  Upon  a  careful  examination  of  the  record,  we 
fail  to  find  any  evidence  that  the  wheat  was  ever  sold  or 
converted  into  money ;  and  the  rule  of  practice  is  believed 
to  be  uniform,  that  assumpsit  will  not  lie  to  recover  property 
wrongfully  withheld  from  the  owner ;  but  when  it  has  been 
Bold  or  converted  into  money,  or  money's  worth,  the  owner 
may  waive  the  tort  in  wrongfully  taking  or  withholding  the 
property,  and  sue  in  assumpsit  for  money  had  and  received 
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for  his  use.  But  in  this  case,  as  no  money  appears  to  have 
been  received,  the  action  cannot  be  maintained.  Nor  was  it 
necessary  that  appellant  should  have  presented  the  question 
below,  as  it  was  the  duty  of  the  Judge  who  tried  the  cause 
to  have  rendered  such  a  judgment  only  as  was  warranted  by 
the  evidence. 

It  is  true,  the  distinction  between  the  various  forms  of 
action  may  be  merely  formal  and  purely  technical,  but  still 
such  distinctions  have  been  fully  established  and  recognized 
by  the  common  law  from  the  earliest  period  of  its  history. 
Those  distinctions  are  too  firmly  established  to  be  disregarded, 
and  we  must  administer  the  law  as  we  find  it,  and  leave  it  to 
another  department  of  the  government  to  make  changes  when 
required.  For  the  error  indicated,  the  judgment  of  the  court 
below  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Sarah  A.  Simmons 

v. 

J.  Perry  Johnson  et  al,  Administrators,  etc. 

1.  New  trial — verdict  suppported  by  the  evidence.  When  the  verdict  is  sup- 
ported by  the  evidence,  it  will  not  be  disturbed. 

Appeal  from  the  Circuit  Court  of  Eandolph  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  appeal  to  the  Circuit  Court  of  Eandolph  coun- 
ty, from  the  Probate  Court  of  that  county,  in  a  citation  by 
Sarah  A.  Simmons,  widow  of  Luther  Simmons,  deceased,  to 
J.  Perrry  Johnson  and  William  Hartzell,  administrators  de 
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bonis  non,  with  will  annexed,  of  the  estate  of  Luther  Simmons, 
deceased. 

The  widow,  in  accepting  the  provisions  of  the  will  for  her 
benefit,  in  consideration  of  one  dollar,  executed  a  release  to 
her  dower  in  the  property,  and  also  to  the  specific  articles  of 
property,  or  their  value,  to  which  she  was  entitled  under  the 
statute.  She  admitted  the  release  of  dower,  but  claimed  she 
did  not  understand  the  release  as  extending  to  the  separate 
property,  or  its  value,  to  which  she  was  entitled  under  the 
statute.  The  evidence  as  to  the  question  of  fraud  in  procu- 
ring the  execution  of  the  release,  showed  that  the  release  was 
read  in  part  to  her,  and  that  she  stated  she  knew  the  contents 
of  the  release  before  executing  it.  The  jury  found  the  issues 
for  the  defendants,  and  the  plaintiff  entered  a  motion  for  a 
new  trial,  which  was  refused,  and  the  plaintiff  brings  the  cause 
to  this  court  by  appeal,  and  asks  that  the  judgment  below  be 
reversed,  upon  the  alleged  insufficiency  of  the  evidence  to 
support  the  verdict. 

Mr.  William  H.  Underwood  and  Mr.  James  M.  Eall,  for 
the  appellant. 

Mr.  H.  K.  S.  O'Melveny,  and  Mr.  Thomas  G.  Allen,  for 
the  appellees. 

Mr.  Chief  Justice  Bkeese  delivered  the  opinion  of  the  Court : 

The  question  presented  by  this  record,  and  argued  here, 
was  fairly  submitted  to  the  jury  trying  the  cause,  under  full 
and  proper  instructions  from  the  court,  to  which  no  exceptions 
were  taken.  The  jury  have  found  the  release  was  fairly  and 
freely  executed  by  the  appellant,  and  not  the  least  appearance 
of  fraud  or  improper  influences  are  perceivable  in  the  transac- 
tion. Upon  her  own  admission,  appellant  well  knew  the  nature 
of  the  instrument  she  was  about  to  execute,  and  did  execute, 
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and  in  the  absence  of  fraud  practiced  upon  her  to  induce  its 
execution,  the  instrument  must  stand.     An  examination  of 
the  evidence  satisfies  us  the  jury  could  not  have  found  any- 
other  verdict  than  they  did  find,  and  we  cannot  disturb  it. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Dennis  Stebbins 
v. 
William  Leaman  et  al. 

1.  Taxation  to  pay  bounties — constitutionality  of  the  act  of  February  7,  1865^ 
The  act  of  February  7,  1865,  authorizing  the  levy  and  collection  of  taxes  in  the 
county  of  Jasper,  and  other  counties  therein  named,  for  the  payment  of  bounties 
to  persons  who  might  enlist  and  be  mustered  into  the  service  of  the  United  States, 
is  constitutional. 

Writ  of  Error  to  the  Circuit  Court  of  Jasper  county ;  the 
Hon.  Aaron  Shaw,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  in  the  court  below,  by 
William  Leaman  and  others,  tax  payers,  in  the  town  of  Gran- 
ville, in  the  county  of  Jasper,  against  Dennis  Stebbins,  the 
collector  of  the  town  of  Granville,  praying  an  injunction  to 
restrain  the  collector  of  said  town,  from  the  collection  of 
certain  taxes,  levied  for  the  purpose  of  raising  a  bounty  for 
volunteers  in  the  military  service  of  the  United  States,  by 
virtue  of  an  act  of  the  General  Assembly  of  the  State  of 
Illinois,  approved  February  7,  1865,  entitled  "An  act  to 
authorize  the  levy  and  collection  of  taxes  in  the  counties  of 
Jasper,  Cumberland,  Crawford  and  Clark,  for  the  payment  of 
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bounties  to  persons  who  enlist  and  are  mustered  into  the  ser- 
vice of  the  United  States." 

The  defendant  filed  his  demurrer  to  the  bill,  which  was 
overruled,  and  the  injunction  was  made  perpetual,  and  he 
now  brings  the  cause  to  this  court,  by  writ  of  error,  and 
insists  that  the  law  of  1865  is  constitutional,  and  that  the 
court  below  erred  in  overruling  the  demurrer  to  the  bill,  and 
asks  that  the  decree  be  reversed. 


Messrs.  Ha^na,  Tanner  &  Casey,  for  the  plaintiff  in  error. 
Mr.  Isaac  Gibson,  for  the  defendants  in  error. 

Per  Curiam  :  The  only  question  presented  by  this  record 
is,  as  to  the  constitutionality  of  an  act  of  the  legislature 
authorizing  the  levy  of  taxes  for  the  payment  of  military 
bounties  to  escape  the  draft.  This  question  has  already  been 
decided  by  this  court,  in  Taylor  v.  Thompson,  42  111.  9. 

Decree  reversed. 


Younger  Boston 

IS. 

Thomas  Nichols. 

1.  Statute  op  frauds — in  what  manner  availed  of.  When  a  defendant  to  a 
bill  in  chancery,  filed  by  a  vendor  of  land  against  the  purchaser,  wishes  to  avail 
himself  of  the  statute  of  frauds,  he  can  only  do  so  by  pleading  the  statute,  or  by 
relying  on  it,  in  his  answer,  by  way  of  plea ;  the  objection  comes  too  late,  when 
raised  for  the  first  time  in  the  appellate  court. 

2.  Specific  performance— b y  vendor  against  vendee — of  a  tender  of  a  deed  by  the 
former.     The  omission  of  a  vendor  of  land  to  tender  a  deed  to  the  purchaser. 

45— 47th  III. 
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before  filing  a  bill  for  specific  performance,  will  not  deprive  the  vendor  of  the 
right  to  the  relief  sought  in  such  a  proceeding. 

3.  Costs — on  a  bill  for  specific  performance.  But  such  omission  on  the 
part  of  the  vendor  to  tender  a  deed,  before  filing  his  bill,  would  no  doubt  justify 
the  court  in  refusing  to  decree  costs  against  the  purchaser. 

4.  Stamp  act — in  relation  to  process.  In  a  suit  in  chancery,  in  which  a  writ  of 
injunction  issues,  the  spirit  of  the  act  of  Congress,  in  respect  to  the  stamping 
of  process,  is  complied  with,  when  the  proper  stamp  is  placed  upon  either  the 
writ  of  injunction  or  the  summons. 

5.  Injunction  bond — of  objection  thereto.  An  objection  that  the  court  did  not 
approve  the  security  on  the  bond,  for  a  preliminary  injunction,  can  only  be 
raised  on  a  motion  to  dissolve.  On  the  hearing  it  cannot  matter  whether  any 
bond  was  ever  given,  or  security  taken,  the  only  question  being,  whether,  upon 
the  facts  alleged,  the  complainant  is  entitled  to  the  relief  sought. 

6.  Decrke  taken  pro  confesso — of  evidence  in  support  t/iereof.  Where  a 
decree  is  taken  pro  confesso,  an  objection  that  the  facts  in  the  decree,  or  the  evi- 
dence preserved  in  the  record,  do  not  warrant  the  relief  granted,  is  not  well 
taken.  Under  the  rules  of  practice,  the  court  is  authorized,  upon  a  confession 
of  the  facts,  to  grant  the  relief  sought,  alone  on  the  pro  confesso  decree. 

Nor  could  the  fact  that  the  court  heard  evidence  as  a  matter  of  precaution,  in 
the  least  change  the  power  of  the  court  to  render  a  decree. 

The  defendant,  by  a  default,  confesses  the  truth  of  the  allegations  contained  in 
the  bill,  and  no  proof  is  required  to  sustain  a  decree  based  upon  them. 

'7.  Decree — where  a  portion  of  t/te  debt  is  not  due.  On  a  bill  filed  by  a  vendor 
sf  land  against  the  purchasar,  for  specific  performance,  it  is  erroneous  to  decree 
the  payment  of  one  of  the  notes  given  for  the  purchase  money,  which  is  not  yet 
due,  and  that  if  not  paid  after  maturity,  the  master  shall  proceed  to  sell  the  land 
in  satisfaction  thereof. 

A  party  has  no  right  to  maintain  an  action  or  recover  a  judgment  or  decree  for 
the  payment  of  a  debt  not  due  when  the  trial  is  had. 

8.  Master  in  chancery — of  his  power.  In  a  suit  in  chancery,  where  it  is 
sought  to  obtain  a  decree  for  the  payment  of  money,  the  finding  the  amount  due 
is  a  judicial  and  not  a  ministerial  act,  and  must  be  done  by  the  court  and  not  by 
the  master.  The  court  may,  by  special  reference,  require  the  master  to  hear 
evidence,  and  find  and  report  facts,  but  a  subsequent  order  of  the  court,  appro- 
ving the  same  is  necessary  to  give  force  and  effect  to  the  master's  report. 


"Writ  of  error  to  the  Circuit  Court  of  Marion  comity  ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 
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This  was  a  suit  in  chancery,  brought  by  Thomas  Nichols,  a 
vendor  of  land,  against  Younger  Boston,  the  purchaser,  for  a 
specific  performance  of  the  contract.  The  bill  was  taken  as 
confessed,  and  decree  accordingly.  The  cause  was  brought  to 
this  court,  by  the  defendant,  by  writ  of  error.  The  further 
facts  appear  in  the  opinion. 

Messrs.  Wil.lard  &  Goodnow,  for  the  plaintiff  in  error. 

Mr.  B.  B.  Smith  and  Mr.  M.  Schaffer,  for  the  defendant  in 
error. 


Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

It  appears  from  the  allegations  in  the  bill,  which  was  taken 
as  confessed,  and  from  the  evidence  introduced  on  the  hear- 
ing, that  John  W.  Nichols,  Sr.,  owned  the  west  half  of  the 
northwest  quarter  of  section  thirteen,  township  four  north, 
range  four  east;  that  in  the  year  1860  or  1861,  he  gave  this 
land  to  his  son,  William  S.  Nichols,  who  went  into  possession 
under  the  gift  and  improved  the  same ;  that  he  afterwards 
exchanged  the  land  with  complainant  for  other  lands,  and  the 
latter  sold  the  same  to  plaintiff  in  error  for  $1,200.  At  the 
time  the  sale  was  made,  three  hundred  dollars  was  paid  in 
cash,  and  the  balance  was  to  be  paid  in  three  equal  }Tearly 
instalments.  The  sale  was  made  about  the  16th  day  of  Octo- 
ber, 1864.  John  W.  Nichols  executed  a  deed  for  the  premises 
to  plaintiff  in  error,  intending  to  convey  the  premises,  but  by 
accident  the  land  was  mis-described.  The  first  note  was  paid 
but  the  other  two  remained  unpaid. 

It  appears  that  defendant  in  error  demanded  a  mortgage  ou 
the  premises,  to  secure  the  remainder  of  the  purchase  money, 
claiming  that  such  was  the  agreement.  Plaintiff  in  error 
refused  to  give  it,  but  admitted  that  it  was  the  original  agree- 
ment that  he  was  to  execute  a  mortgage.     Defendant  in  error, 
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•with  his  bill,  tendered  a  deed  from  John  W.  Nichols,  Si\,  to 
Win.  S.  Nichols,  and  a  deed  from  him  to  defendant  in  error, 
and  a  deed  from  himself  to  plaintiff  in  error ;  and  this  is 
admitted  by  the  default.  And  the  allegation  that  plaintiff  in 
error  was  offering  to  sell  the  land  was  also  admitted  in  like 
manner. 

The  court  below  rendered  a  decree  enjoining  the  sale  of  the 
land  until  the  purchase  money  should  be  paid  ;  also,  finding 
the  amount  due  on  the  second  note,  and  ordering  its  payment 
within  ninety  days,  and  in  default  of  such  payment,  that  the 
master  sell  the  land.  Likewise,  that  plaintiff  in  error  execute 
a  mortgage  on  the  land  to  secure  the  payment  of  the  last 
note,  and  that  he  pay  it  within  ninety  days  after  its  maturity, 
and  on  failing  to  do  so,  that  the  master  sell  the  premises. 
This  writ  is  prosecuted  to  reverse  this  decree,  and  various  errors 
have  been  assigned  on  the  record. 

It  is  first  urged,  that  the  contract  set  out  in  the  bill  is  void 
under  the  statute  of  frauds.  It  is  a  rule  of  general  applica- 
tion, that  to  avail  of  the  statute  of  frauds  it  must  be  pleaded 
or  relied  upon  in  the  answer  by  way  of  plea.  No  such  defense 
was  interposed,  and  as  the  agreement  stands  confessed,  the 
objection  comes  too  late  when  raised  for  the  first  time  in  this 
court.     There  is,  therefore,  no  force  in  this  objection. 

It  is  insisted,  that  until  defendant  in  error  tendered  a  deed, 
he  was  not  in  a  position  to  file  a  bill  for  a  specific  performance 
of  the  agreement.  The  contract  stands  confessed,  and  the 
demand  of  the  mortgage,  and  refusal  by  plaintiff  in  error  to 
execute  it.  Nor  did  he  place  the  refusal  on  the  grounds  that 
defendant  in  error  had  failed  to  execute  the  deed,  or  that  the 
agreement  was  by  parol,  but  simply  upon  the  ground  that 
defendant  in  error  would  foreclose  and  he  would  lose  the 
money  which  he  had  paid.  No  reason  is  therefore  perceived 
why  the  contract  should  not  be  executed.  The  failure  to  ten- 
der a  deed  until  the  filing  of  the  bill,  was,  no  doubt,  ground 


1868.]  Boston  v.  Nichols.  357 

Opinion  of  the  Court. 

.  to  justify  the  court  in  refusing  to  decree  costs  to  defendant  in 
error,  but  not  for  refusing  the  relief. 

It  is  again  urged,  that  the  court  below  did  not  have  juris- 
diction of  the  person  of  plaintiff  in  error,  because  the  reve- 
nue stamp  was  placed  on  the  writ  of  injunction,  and  none 
was  upon  the  summons.  Even  if  Congress  has  the  power 
to  declare  the  process  of  State  courts  void  for  the  want 
of  a  revenue  stamp,  which  is  not  conceded,  the  spirit  of  the 
act  of  the  general  government  is  complied  with  when  the 
proper  stamp  is  placed  upon  either  the  writ  of  injunction  or 
the  summons.  The  object  of  the  law  was  to  raise  revenue 
for  the  use  of  the  government,  and  not  to  impart  any  new 
vigor  to  the  process.  In  this  case  that  end  was  fully  attained 
by  the  use  of  the  stamp  in  the  mode  adopted. 

There  is  no  force  in  the  objection  that  the  court  did  not 
approve  the  security  on  the  bond  for  a  preliminary  injunction. 
That  was  a  question  properly  arising  on  a  motion  to  dissolve. 
But  on  the  hearing,  it  cannot  matter  whether  any  bond  was 
ever  given,  or  security  taken.  On  the  hearing  it  is  a  question 
whether  the  facts  of  the  case  entitle  a  complainant  to  such 
preventive  relief  by  inhibiting  the  act  sought  to  be  restrained. 
The  question  of  whether  a  temporary  injunction  was  properly 
or  improperly  awarded  cannot  be  considered.  That  is  not  in 
the  case  then  being  heard  by  the  court.  That  would  be  an 
issue  wholly  immaterial  to  the  case. 

The  objection  that  the  finding  of  the  facts  in  the  decree,  or 
the  evidence  preserved  in  the  record,  do  not  warrant  the  relief 
granted,  is  not  well  taken.  The  record  discloses  the  fact  that 
the  bill  was  taken  as  confessed,  and,  under  the  rules  of  prac- 
tice, the  court  was  authorized  to  grant  the  relief  sought  alone 
en  the  pro  confesso  decree.  Nor  could  the  fact  that  the  court 
heard  evidence  as  a  matter  of  precaution,  in  the  least  degree 
change  the  power  of  the  court  to  render  a  decree.  Under 
the  well  recognized  practice  and  the  statutory  provisions, 
when  the  defendant,  by  a  default,  confesses  the  truth  of  the 
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allegations  of  the  bill,  no  proof  is  required  to  sustain  a  decree 
based  upon  the  allegations  in  the  bill.  Gault  v.  Hoagland,  25 
111.  266;  Stephens  v.  Bichndl,  27  111.  444;  Harman  v. 
Campbell,  30  111.  25. 

We  now  come  to  the  consideration  of  the  last  error,  which 
we  regard  as  material,  to  be  considered.  It  questions  the  cor- 
rectness of  that  portion  of  the  decree  which  orders  the 
payment  of  the  note  not  then  due,  within  ninety  days  after  its 
maturity,  and  on  failing  to  do  so,  decrees  the  sale  of  the  land 
for  its  payment.  In  this  there  was  error.  A  party  has  no 
right  to  maintain  an  action,  or  recover  a  judgment  or  decree 
for  the  payment  of  a  debt  not  due  when  the  trial  is  had.  It 
has  been  held,  that,  in  foreclosing  a  mortgage  when  one  or 
more  instalments  are  due,  it  is  error  to  render  a  decree  for 
those  that  are  not  due.  See  2  Hilld.  on  Mortg.,  106,  and 
authorities  cited.  In  Maryland,  however,  the  practice  seems 
to  be  different,  as  the  court  holds  that  the  non-payment  of  one 
instalment  forfeits  the  whole  mortgage,  and  that  it  may  then 
be  foreclosed,  and  a  decree  rendered  with  a  rebate  of  interest 
on  the  instalments  not  then  due.  Ibid.  But  this  seems  to  be 
contrary  to  the  current  of  authority  and  the  analogies  of  the 
law.  It  has  been  held  by  some  courts  that  where  a  bill  is 
filed  to  foreclose  on  instalments  already  due,  others  falling 
due  before  the  hearing  may  be  included  in  the  decree.  Ibid. 
But  even  if  that  be  regarded  as  correct  practice  it  would  not 
apply  in  this  case,  as  the  last  note  had  not  matured  when 
this  decree  was  entered.  It  is  true,  that  a  suit  for  a  foreclo- 
sure is  not,  in  all  respects,  the  same  as  a  proceeding  to  enforce 
a  vendor's  lien,  but,  in  principle,  they  are  the  same;  both 
being  proceedings  to  enforce  a  lien  on  the  land.  And  the 
practice  in  this  regard  should  be  the  same. 

Again,  the  decree  is  objectionable,  if  for  no  other  reason, 
because  it  does  not  h'nd  the  amount  due  on -the  last  note,  or 
the  amount  which  should  be  paid  ninety  days  after  its  matu- 
rity.   It  leaves   the  master  to  adjudge   and  determine  that 
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question.  It  is  not  the  province  of  the  master  to  adjudge  and 
finally  determine  upon  the  rights  of  the  parties.  That  belongs 
to  the  chancellor,  and  he  cannot  delegate  it  to  another.  The 
master  is  a  ministerial  and  not  a  judicial  officer.  The  court 
may,  by  special  reference,  require  him  to  hear  evidence,  and 
find  and  report  facts  to  the  chancellor,  but  before  such  finding 
can  become  binding  it  must  be  approved  by  the  court.  It 
thereby  becomes  the  act  of  the  court,  and  not  the  act  of  the. 
master.  But  this  decree  requires  the  master  to  act  judicially 
in  determining  what  shall  then  be  due,  and  to  proceed  to  execute 
his  own  decree.  That  portion  of  the  decree  requiring  the 
master  to  find  the  amount  of  the  note  not  due,  if  not  paid  at 
maturity,  and  to  sell  the  land  for  its  satisfaction,  is  reversed, 
and  the  decree  is,  in  all  other  respects,  affirmed. 

Decree  modified. 


Thomas  Madden 


Abram  Cooper. 

1.  Administrator — of  notice — need  not  specify  the  day  of  term  on  which  the 
application  for  an  order  to  sell  will  be  made.  A  notice  by  an  administrator  of  an 
application  for  an  order  of  court  to  sell  lands  to  pay  debts,  need  not  specify  the 
day  of  the  term  on  which  he  will  make  the  application. 

2.  Notice — what  is — under  the  statute.  Where  the  notjce  was  published  three 
successive  times  in  a  weekly  newspaper,  the  first  publication  of  notice  appearing 
on  the  16th  of  March,  the  second  on  the  23d,  and  the  last  on  the  30th  of  March: 
Held,  this  was  a  compliance  with  the  statute,  which  requires  publication  of 
notice,  three  weeks  successively. 

3.  Same.  It  is  not  necessary  that  six  weeks  should  intervene  between  the 
first  day  of  publication  of  notice  and  the  first  day  of  the  term  ;  it  is  only  neces- 
sary that  six  weeks  should  intervene  between  the   first  day  of  publication  of 
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notice,  and  the  day  upon  which  an  application  is  made  to  that  term  of  court  for 
an  order  to  sell. 

4.  Petition — of  an  order  of  court  to  sell  lands.  A  petition  by  an  administra- 
tor to  the  circuit  court  for  an  order  to  sell  lands  to  pay  debts,  stated  the  amount 
of  personal  assets,  and  of  debts  allowed  against  the  estate,  showing  a  deficiency 
in  the  former,  and,  on  objection  to  the  petition,  that  it  did  not  show  that  the 
petitioner  had  made  out  a  just  and  true  account  of  the  personal  estate,  and  that 
the  personal  property  was  insufficient:  Held,  that  these  were  matters  for  the 
consideration  of  the  probate  court,  and  where  the  judge  of  that  court  has  certi- 
fied, in  the  usual  form,  the  amount  of  assets,  and  the  amount  of  claims  allowed 
against  the  estate,  showing  a  deficiency  of  personal  assets,  such  evidence  will 
justify  an  order  of  sale  of  the  real  estate. 


Writ  of  Error  to  the  Circuit  Court  of  Jersey  county ; 
the  Hon.  Samuel  D.  Lockwood,  Judge,  presiding. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Messrs.  Knapp  &  Hodges,  and  Messrs.  Tanner  &  Casey, 
for  the  plaintiff  in  error. 

Messrs.  L.  &  L.  Davis,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  a  writ  of  error  to  reverse  a  judgment  rendered  by 
the  Circuit  Court  of  Jersey  county,  at  the  April  term,  1844, 
ordering  the  sale  of  the  real  estate  of  Elisha  Madden,  deceased, 
to  pay  the  debts  of  the  deceased,  on  the  petition  of  his  admin- 
istrator, John  M.  Davis. 

Various  objections  are  alleged  against  the  order  authorizing 
the  sale,  which  we  have  fully  considered,  and  find  no  one  of 
them  substantial. 

The  petition  sets  forth  all  the  facts,  and  contains  all  the  alle- 
gations requisite  to  give  the  court  jurisdiction. 
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The  petitioner  is  described  as  the  administrator  of  Elisha 
Madden,  deceased ;  that  he  died  seized  of  the  lands  des- 
cribed in  the  petition,  being  one  hundred  and  sixty  acres ; 
that  he  left  personal  property  amounting  to  three  hundred 
and  ten  dollars  and  eighty-seven  cents,  and  that  the  claims 
allowed  against  the  estate  amounted  to  six  hundred  and  three 
dollars  and  thirty  cents,  and  that  there  were  claims  outstanding, 
amounting  to  about  one  hundred  dollars,  in  addition,  and  that 
he  had  given  notice,  according  to  law,  of  this  application. 

One  objection  is,  that  the  petition  did  not  show  that  the 
petitioner  had  made  a  just  and  true  account  of  the  personal 
estate,  or  that  the  personal  property  was  insufficient.  These, 
it  is  understood,  are  matters  for  the  consideration  of  the  pro- 
bate court,  and  the  judge  of  that  court  certified  in  the  usual 
form  the  amount  of  assets,  and  the  amount  of  claims  allowed 
against  the  estate,  clearly  showing  a  deficiency  of  personal 
assets.  This  was  evidence  sufficient  to  satisfy  the  circuit 
court  that  a  sale  of  some  portion  of  the  real  estate  was  indis- 
pensable to  the  payment  of  the  debts,  and  is  in  conformity 
with  the  practice  in  like  cases,  and  pursuant  to  the  statute. 
There  being  no  bill  of  exceptions,  it  cannot  be  known  what 
other  evidence  the  court  heard  on  these  points,  but  enough 
was  before  it  to  advise  it  of  the  propriety  and  necessity  of 
granting  the  order.  A  guardian  ad  litem  had  been  appointed, 
and  no  objections  were  made  by  him,  and  we  perceive  none 
that  he  could  successfully  make. 

The  great  point  of  objection  made  by  plaintiff  in  error  is, 
that  the  court  had  no  jurisdiction,  the  notice  of  the  applica- 
tion being  insufficient. 

The  statute  then  in  force  required  three  weeks  notice  in  the 
nearest  newspaper,  if  resort  was  had  to  that  mode,  the  first  of 
which  should  be  inserted  six  weeks  before  the  day  the  petition 
should  be  presented. 

It  appears  from  the  certificate  of  the  publisher  of  the  news- 
paper in  which  this  notice  appeared,  that  the  first  insertion 
46— 47th  III. 
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was  on  the  sixteenth  of  March,  18M,  and  the  last  on  the  30th 
day  of  the  same  month,  and  that  it  was  published  three  weeks. 
This  was  a  virtual  compliance  with  the  statute  in  that  regard. 

But,  it  is  urged,  there  were  not  six  weeks  from  the  time  of 
the  first  publication  of  the  notice  to  the  first  day  of  the  term 
of  the  court,  at  which  the  petition  was  to  be  presented,  as  the 
first  day  of  term  commenced  on  the  twenty-second  day  of 
April.  It  is  evident  there  were  not  six  weeks  intervening  the 
16th  of  March  and  the  22d  of  April,  but  the  petition  was  not 
presented  until  the  27th  day  of  April,  and  the  order  of  sale 
obtained  on  that  day,  which  day  completed  the  six  weeks 
required  by  the  statute.  The  notice,  it  will  be  observed,  was 
not  that  the  petition  would  be  presented  on  the  first  day  of  the 
term,  but  at  the  term.  The  notice  was  not  like  process  which 
the  statute  requires  shall  be  made  returnable  on  the  first  day 
of  the  term,  or  on  a  particular  day.  This  notice  indicated  no 
particular  day  of  the  term,  and  is,  therefore,  unlike  the  case 
of  Gibson  v.  Roll,  30  111.  172.  By  a  correct  computation  of 
time,  it  will  be  seen  the  petition  was  not  presented  until  six. 
weeks  had  elapsed  after  giving  the  notice. 

The  court  having  jurisdiction,  both  of  the  subject  matter 
and  of  the  parties,  subsequent  or  concurrent  irregularities 
should  not,  after  the  lapse  of  four  and  twenty  years,  be  allowed 
to  reverse  the  judgment,  the  more  especially  as  none  of  them 
worked  any  injury  to  the  heirs  of  the  intestate.  Of  this 
character  is  the  objection,  that  it  does  not  appear  the  sale  was 
made  according  to  the  order  of  the  court.  If  this  were  so, 
it  could  not  invalidate  the  sale  or  take  the  land  from  a  bona 
fide  purchaser,  nor  could  the  fact  that  the  guardian  ad  litem 
failed  to  answer  the  petition  and  make  a  defense  against  it. 
Should  the  judgment  be  reversed  on  that  ground,  it  would 
not  restore  the  land  to  the  heirs,  as  this  court  held  in  Goudy 
v.  Hall,  36  111.  318. 

Nor  would  a  defective  notice  of  the  sale  have  that  effect,  as 
the  same  case  shows. 
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We  fail  to  perceive  any  error  in  the  record  of  sufficient 
moment  to  justify  a  reversal  of  the  judgment,  and  it  must  be 
affirmed. 

Judgment  affirmed. 


John  Hodges 

v. 
Daniel  Hurd. 

1.  Sale — of  goods — wlien  notice  will  operate  to  change  the  possession.  Where 
property  in  the  hands  of  a  bailee  is  sold  by  the  owner,  and  the  bailee  is  notified 
ef  such  sale,  such  notice  will  work  a  change  of  possession  into  the  hands  of  the 
vendee,  and  the  consent  of  the  bailee  is  immaterial. 

2.  So,  where  the  owner  of  a  lot  of  cotton,  in  the  hands  of  the  surveyor  of  a 
port,  seized  by  him,  to  await  an  examination  in  regard  to  charges  for  a  supposed 
violation  of  the  treasury  regulations,  sold  the  same,  and  gave  his  vendee  an 
order  on  the  surveyor  for  the  cotton,  and  also  notified  the  surveyor  of  such 
Bale .  Held,  that  such  action  on  the  part  of  the  vendor  passed  the  possession  to 
his  vendee,  and  his  title  to  the  cotton  was  thereby  complete,  and  he  could  main- 
tain an  action  of  replevin  for  the  cotton,  as  against  a  subsequent  attaching 
creditor  of  his  vendor,  whether  such  bailee  had  consented  or  not  to  the  delivery, 
after  the  termination  of  his  own  right  of  possession. 

Appeal  from  the  Circuit  Court  of  Alexander  county ;  the 
Hon.  William  H.  Green,  Judge,  presiding. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Messrs.  Olney  &  Lansden,  for  the  appellant. 

Messrs.  Green  &  Gilbert,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 
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In  October,  1865,  the  firm  of  Cheney  &  Knight,  of  Cairo, 
sold  to  Hurd,  the  appellee  herein,  five  bales  of  cotton,  then 
in  possession  of  the  surveyor  of  the  port  of  Cairo,  who  had 
seized  it  to  await  an  examination  in  regard  to  charges  for  a 
supposed  violation  of  the  treasury  regulations.  They  gave 
Hard  an  order  on  the  surveyor  for  the  cotton,  and  one  of  the 
firm  went  with  him  to  the  surveyor  and  notified  the  latter  of 
the  sale,  and  that  he  was  to  deliver  the  cotton  to  Hurd. 
Before  the  cotton  was  actually  delivered,  one  Geary  sued  out 
an  attachment  against  Cheney  &  Knight,  by  virtue  of  which, 
the  officer  seized  the  cotton,  and  Hurd  then  brought  against 
him  this  action  of  replevin,  and  obtained  a  judgment,  from 
wmich  the  defendant  appealed. 

It  is  contended  on  behalf  of  appellant,  that  the  delivery  to 
Hurd  was  not  made  complete  by  merely  notifying  the  sur- 
veyor of  the  sale,  and  directing  him  to  deliver  the  cotton  to 
the  purchaser,  and  that  it  could  have  only  been  completed,  so 
as  to  be  good  against  an  attaching  creditor,  by  an  assent  or 
agreement  on  the  part  of  the  surveyor  to  hold  for  Hurd  sub- 
ject to  the  government  charges;  and  the  case  of  Burnett  v. 
Robertson,  5  Gilm.  282,  is  cited  as  establishing  this  rule. 
This  question,  however,  did  not  arise  in  that  case,  and  the 
court  merely  cites  the  case  of  Whitney  v.  Lynde,  16  Vermont, 
586,  as  holding  that  the  bailee  of  the  property  sold  must  be 
notified  of  the  sale,  and  agree  to  hold  for  the  vendee.  But, 
turning  to  the  case  cited,  we  find  there  was  not  even  a  notice 
to  the  bailee,  and  it  was  on  that  point  the  case  was  decided. 
In  the  opinion,  the  court  quote  the  case  of  Pierce  v.  Chipmany 
8  Vermont,  334,  as  settling  the  rule,  and  in  that  case,  the 
court  expressly  hold  that  a  mere  notice  to  the  bailee  of  the 
sale,  is  sufficient  to  work  a  change  of  possession,  and  his  con- 
sent is  immaterial,  as  upon  notice  he  becomes  keeper  for  the 
true  owner,  by  operation  of  law.  The  same  rule  is  laid  down 
in  Harman  v.  Anderson,  2  Campbell,  243,  and  we  have  no 
doubt  it  is  the  true  rule.     It  would  be  unreasonable  to  allow 
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the  bailee  of  property  to  prevent  the  owner  from  making  a 
valid  sale,  by  refusing  to  agree  to  surrender  it  to  the  pur- 
chaser after  the  termination  of  his  own  right  of  possession. 
The  object  of  requiring  a  change  of  possession  to  accompany 
a  sale  of  personal  property,  is  to  give  notice  to  the  public, 
and  when  property  in  the  custody  of  a  bailee  is  sold,  this 
object  is  as  much  accomplished  by  notifying  the  bailee  of  the 
sale  and  directing  him  to  hold  for  the  purchaser,  as  it  would 
be  by  his  express  promise  thus  to  hold.  The  fact  of  sale 
would  be  learned  by  inquiry  from  the  bailee  in  one  case  as 
well  as  the  other.  The  judgment  of  the  circuit  court  is 
affirmed. 

Judgment  affirmed. 


Joseph  Eider 


Elisha  Bagley. 

1.  Amendment — of  an  appeal  bond,  in  an  action  of  forcible  entry  and  detainer. 
The  act  of  1853,  which  allows,  on  an  appeal  from  a  justice  of  the  peace,  the 
amendment  of  an  appeal  bond  which  may  be  found  to  be  defective,  has  reference 
to  all  appeals  from  justices  of  the  peace,  without  reference  to  the  character  of 
the  subject  matter  in  litigation,  and,  therefore,  embraces  an  action  of  forcible 
entry  and  detainer. 

.  2.  Continuance — in  such  case — of  an  additional  bond. .  Where  the  defendant,  in 
an  action  of  forcible  entry  and  detainer,  appeals  from  the  judgment  of  a  justice 
of  the  peace  to  the  circuit  court,  within  such  time  that  the  cause  will  not  stand 
for  trial  at  the  first  term  of  the  court,  the  court  may  require  the  party  taking 
the  appeal,  to  file  a  bond  in  addition  to  the  appeal  bond,  to  secure  the  rents 
which  may  accrue  between  that  term  and  the  term  to  which  the  cause  is  neces- 
sarily continued,  and  on  the  neglect  of  the  party  to  comply  with  the  rule  in  that 
regard,  the  court  may  dismiss  the  appeal. 
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Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the  Hon. 
Joseph  Gillespie,  Judge,  presiding. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Winkelman  &  Dill,  for  the  appellant 

Mr.  W.  H.  Underwood,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

A  judgment,  man  action  of  forcible  entry  and  detainer,  was 
obtained  by  Elisha  Bagley  against  Joseph  S.  Rider,  before  a 
justice  of  the  peace,  in  St.  Clair  county,  on  the  eleventh  day  of 
March,  1868,  and  the  defendant,  on  the  same  day,  prayed  an 
appeal  to  the  circuit  court,  and  on  the  next  day,  tiled  an  appeal 
bond,  in  the  penalty  of  one  hundred  and  fifty  dollars,  which 
was  approved  by  the  justice  of  the  peace  on  that  day.  The 
Circuit  Court  of  St.  Clair  county  commenced  its  session  on 
the  sixteenth  day  of  March,  and  continued  in  session  until  the 
first  day  of  April. 

On  the  26th  day  of  March,  the  transcript  from  the  justice 
of  the  peace,  with  the  bond  entered  into  by  the  defendant, 
and  all  the  papers  belonging  to  the  suit,  were  filed  in  the  cir- 
cuit court,  and  on  the  next  day,  the  plaintiff  filed  his  motion 
to  dismiss  the  appeal,  for  the  reasons,  as  he  alleged,  that  the 
bond  was  not  sufficient,  and  not  in  compliance  with  the 
statute  ;  that  it  did  not  describe  the  judgment,  and  that  there 
was  no  provision  in  it  for  the  payment  of  rent.  This  motion 
laid  over  until  the  first  day  of  April,  and  was  then  argued, 
when  the  court  decided  the  appeal  bond  was  insufficient ; 
whereupon  the  defendant  asked  leave  of  the  court  to  amend 
the  bond  as  the  court  might  direct.  The  coui't  refused  leave 
as  asked,  but  dismissed  the  appeal,  because  of  the  insufficiency 
of  the  bond,  and  awarded  '^procedendo.     All  this  was  excepted 
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to  by  defendant,  and  an  appeal  prayed  and  allowed  to  this 
court. 

The  principal  error  assigned,  is  the  refusal  of  the  court 
below  to  allow  the  bond  to  be  amended,  followed  by  a  dismis- 
sal of  the  appeal.  Did  the  court  err  in  refusing  to  allow  the 
bond  to  be  amended,  or  to  allow  a  new  bond  to  be  substituted 
for  the  one  already  given  ?  It  was  conceded  that  this  bond 
was  defective  in  not  containing  a  provision  for  the  payment 
of  rents,  as  required  by  the  statute,  so  that  no  question  arises 
on  the  sufficiency  of  the  bond. 

Section  two  of  the  act  in  relation  to  appeals  from  justices 
of  the  peace,  approved  February  9,  1853,  (Session  Laws,  125) 
is  broad  and  comprehensive  in  its  terms.  It  declares,  that  in 
all  cases  of  appeal  from  justices  of  the  peace,  mayor  of  a  city, 
or  other  officers,  no  appeal  shall  be  dismissed  for  any  infor- 
mality in  the  appeal  bond,  but  it  shall  be  the  duty  of  the 
court  before  whom  the  appeal  may  be  pending,  to  allow  the 
party  to  amend,  so  that  a  trial  may  be  had  on  the  merits  of 
the  case. 

Appellee  insists  that  this  statute  only  applies  to  appeals 
from  suits  for  fines  and  penalties,  which  would  seem  plausible, 
as  the  first  section  speaks  alone  of  the  jurisdiction  of  justices 
of  the  peace,  and  other  officers,  over  any  fine  or  penalty 
imposed  for  violating  any  law  of  this  State,  from  judgments 
for  which  appeals  shall  be  allowed.  We  think,  however,  that 
such  is  not  the  construction  generally  given  since  its  adop- 
tion, nor  do  we  believe  it  is  the  true  construction.  It  is  enti- 
tled "  An  act  in  relation  to  appeals  from  justices  of  the  peace." 
The  language  is  broad,  and,  in  terms,  embraces  all  cases  of 
appeals  from  justices  of  the  peace,  mayors"  and  other  officers. 
It  is  not  limited  to  the  appeals  given  in  the  first  section. 
Again,  the  third  section  declares  that  the  act  shall  apply  as 
well  to  appeals  then  pending,  as  to  such  as  might  be  thereafter 
taken.  This  section  could  not  have  been  intended  to  apply 
alone  to  the  character  of  appeals  allowed  for  the  first  time  by 
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the  first  section,  as  no  such  appeals  were  previously  allowed 
to  be  taken,  and  could  not,  therefore,  have  been  pending. 
The  act  must,  then,  have  been  intended  to  embrace  appeals 
of  a  different  class,  and  if  so,  the  language  is  broad  enough 
to  comprehend  all  appeals  from  justices  of  the  peace  and  other 
officers,  without  reference  to  the  character  of  the  subject  mat- 
ter in  litigation.  It  must  from  its  terms,  comprehend  all 
cases  in  which  the  law  has  given  an  appeal,  and  includes, 
therefore,  appeals  in  cases  of  forcible  entry  and  detainer. 

If  we  have  given  the  proper  construction  to  this  statute,  the 
law  was  thereby  amended  so  as  to  allow  amendments  of  appeal 
bonds  in  cases  of  forcible  entry  and  detainer,  precisely  as  in 
other  cases.  Under  this  provision  of  the  statute  there  would 
seem  to  be  no  distinction  in  the  character  of  cases  in  allowing 
amendments  of  appeal  bonds  in  the  circuit  court.  It  is  the 
right  of  the  appellant,  conferred  by  statute,  and  of  which  he 
cannot  be  deprived,  when  he  offers  to  comply  with  the  law  in 
proper  time.  The  court  below  therefore  erred  in  refusing  to 
permit  appellant  to  amend  his  appeal  bond,  as  leave  was 
asked  in  apt  time.  On  such  an  application,  the  court  has 
the  power  to  limit  the  time  within  which  such  an  amended 
bond  shall  be  filed  to  a  reasonable  period,  and  on  his  failing  to 
comply  with  the  rule  for  such  an  amended  bond,  the  appeal 
should  be  dismissed. 

It  is  also  urged,  that  as  the  appeal  had  been  taken  but  five 
and  not  ten  days  before  the  commeucement  of  the  next  term 
of  the  circuit  court,  the  case  did  not  stand  for  trial  at  that 
term.  This,  according  to  the  practice  in  such  cases,  is  true  > 
but  the  question  arises,  whether  or  not  the  court  did  not,  at 
the  next  term,  whether  the  case  stood  for  trial  or  was  contin 
ued,  have  power  to  require  a  sufficient  bond  to  indemnify  the 
landlord  in  all  rents  which  might  accrue  after  perfecting  the 
appeal.  When  the  statute  required  the  defendant,  in  an  action 
of  forcible  entry  and  detainer,  on  taking  an  appeal,  to  insert 
a  clause  conditioned  for  the  payment  of  rents  becoming  due, 
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if  any,  from  the  commencement  of  the  suit  until  its  final 
determination,  it  was  designed  to  secure  the  landlord  in  any 
rents  that  might  accrue  pending  the  litigation  ;  and  the  design 
of  the  statute  would  be  frustrated,  if  a  defendant  should  file, 
and  the  justice  or  clerk  should  approve,  a  bond  without  such 
a  clause,  unless  the  court  had  power,  at  the  next  term  of  the 
court,  to  rule  appellant  to  execute  such  a  bond  as  the  statute 
requires,  without  reference  to  whether  the  case  stood  for  trial 
at  that  term.  If  the  court  possesses  no  such  power,  then 
appeals  in  such  cases  are  liable  to  be  attended  with  great 
hardship,  where  the  bond  is  defective  in  not  containing  the 
statutory  requirement,  and  the  appeal  is  not  taken  ten  days 
before  the  next  term  of  the  court. 

The  sixth  section  of  the  act  of  the  16th  of  February,  1865, 
(Session  Laws,  108,)  declares,  that  in  all  actions  of  forcible 
entry  and  detainer,  or  forcible  detainer,  when  an  appeal  is 
taken  to  the  circuit  court  by  the  defendant,  the  justice  of  the 
peace  or  the  clerk  with  whom  the  appeal  bond  is  filed,  shall, 
by  the  affidavit  of  the  defendant  and  a  householder,  ascertain 
the  monthly  and  yearly  value  of  the  rent  of  the  premises  in 
controversy,  and  require  the  appeal  bond  to  be  for  double  the 
amount  of  such  rent  appearing  from  such  affidavits,  to  be  due 
from  the  commencement  of  the  suit  until  the  next  term  of  the 
circuit  court  to  which  the  appeal  is  taken  ;  and  at  the  next,  or 
any  subsequent  term  of  the  circuit  court,  the  judge  ma}',  if 
the  cause  is  continued,  require  a  new  bond  to  be  given  by  the 
defendant,  to  further  secure  the  rent.  Under  this  enactment, 
there  would  seem  to  be  no  doubt  that  the  circuit  court  had 
power  to  require  the  defendant  to  give  a  new  bond,  whether 
the  cause  stood  for  trial  or  not,  if  a  continuance  ensued.  In 
this  case,  the  appeal  was  taken  by  the  defendant  to  the  circuit 
court,  and  owing  to  the  fact  that  the  appeal  was  not  taken  ten 
days  before  the  term,  it  had  to  be  continued,  unless  tried  by 
consent  of  parties,  hence  it  was  within  this  provision  of  the 
statute.  The  court,  therefore,  had  power  to  rule  the  defendant 
4:7— 47th  Ills. 


370  Patten  v.  City  of  Centralia.  [June  T., 


Svllabus.     Statement  of  the  case. 


to  file  a  sufficient  bond  to  further  secure  the  rent,  even  if 

the  first  bond  had  not  been  defective,  and  on  failing  to  comply 

with  the  rule,  the  power  to  dismiss  the  appeal   follows  as  a 

necessary  consequence. 

But  for  the   error  indicated,  the  judgment    of  the  court 

below,  in   dismissing  the  appeal,  must  be  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


Charles  W.  Patten 

v. 

The  City  of  Centralia. 

1.  Keeping  open  a  tippling  house — what  constitutes.  Where  an  ordinance 
prohibits  keeping  open  any  tippling  house  on  Sunday,  merely  opening  the  door 
of  a  tippling  house  on  Sunday,  would  not  constitute  the  offence  aimed  at  by  the 
ordinance ; — to  constitute  the  offense,  it  must  be  kept  open,  as  on  other  days, 
for  tippling  purposes. 

2.  Tippling  house — defined.  To  constitute  a  tippling  house,  it  is  necessary 
intoxicating  drinks  should  be  sold  therein. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the  Hon. 
Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  action  brought  by  the  city  of  Centralia,  against 
Charles  W.  Patten,  for  an  alleged  violation  of  a  city  ordinance, 
In  keeping  open  a  tippling  house  on  Sunday.  A  trial  before 
a  police  magistrate  of  the  city  resulted  in  a  verdict 
of  guilty,  and  judgment  was  entered  against  the  defendant 
for  $10  fine,  and  costs  of  suit.  The  defendant  appealed 
to  the    circuit   court,   and  upon  trial    of   the    cause   there, 
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the  jury  found  a  verdict  of  guilty,  and  assessed  the  fine  at  $40. 
The  defendant  entered  a  motion  for  a  new  trial,  upon  the 
ground  that  the  verdict  of  the  jury  was  contrary  to  law  and 
the  evidence,  which  was  refused,  and  judgment  entered  upon 
the  verdict. 

The  defendant  appeals  to  this  court,  and  assigns  for  error, 
the  instructions  given  for  the  plaintiff,  and  the  refusal 
to  give  instructions  asked  for  by  the  defendant,  and  the 
giving  the  instructions  asked  for  by  the  defendant,  as  modi- 
fied by  the  court,  and  asks  that  the  judgment  be  reversed. 

Messrs.  Casey,  Dwight  &  Stoker,  for  the  appellant. 

Messrs.  Bates,  Sanders  &  Schaffer,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  judgment  must  be  reversed,  for  the  reason  that  the 
instruction  given  by  the  court  on  behalf  of  the  prosecution 
makes  the  offense  to  consist  in  merely  opening  the  saloon, 
when  the  ordinance  under  which  the  prosecution  was  insti- 
tuted provides,  if  any  person  shall  keep  open  any  tippling 
house  on  the  Sabbath  day  or  night,  every  person  so  offending 
shall,  on  conviction,  be  fined,  etc.  Merely  opening  the  door 
of  a  tippling  house  on  Sunday  would  not  constitute  the  offense 
aimed  at  by  this  ordinance.  It  must  be  kept  open,  as  on 
week  days,  for  tippling  purposes,  and  nothing  of  that  kind 
was  proved  in  the  case. 

It  was  erroneous,  also,  to  modify  defendant's  second  instruc 
tion.  As  asked,  it  was  as  follows :  Unless  you  are  satisfied 
from  the  evidence  that  the  room  called  the  saloon  was  a  place 
where  the  defendant  kept  spirituous  liquors  for  sale  by  the 
small  quantity,  you  should  find  the  defendant  not  guilty. 

The  court  modified  this  instruction  by  adding  after  the 
words,  spirituous  liquors,  the  words,  "  or  other  drinks."     By 
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this  instruction,  as  modified,  if  soda  water,  sarsaparilla,  or  any- 
other  cooling  or  refreshing  drink,  not  spirituous,  were  sold, 
the  vendor  could  not  escape  conviction.  He  would  be  equally 
liable  to  punishment  with  the  vendor  of  whiskey  or  other 
spirituous  beverages.     Such  is  not  the  law. 

To  constitute  a  tippling  house,  it  is  necessary  that  intoxica- 
ting drinks  should  be  sold  therein. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Henry  Clark 

v. 
John  Cumins. 

1.  Arresting  deserter — seizure  of  private  properly.  The  authority  to  arrest 
a  person  in  the  military  service  of  the  government,  as  a  deserter,  does  not  imply 
the  authority  to  seize  and  carry  away  the  private  property  of  the  person  arrested  ; 
and  if  the  person  making  the  arrest  does  seize  and  carry  away  the  property  of 
the  person  so  arrested,  he  must  respond  to  him  in  an  appropriate  action  therefor. 

Appeal  from  the  Circuit  Court  of  Crawford  county ;  the 
Hon.  Hiram  B.  Decius,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  E.  Callahan,  for  the  appellant. 

Mr.  J.  C.  Allen,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 
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In  this  case,  it  appears  that  Clark,  not  being  in  the  military 
service  of  the  government,  but  acting  under  the  authority  of 
the  provost  marshal,  arrested  Cumins  as  a  deserter,  and,  at 
the  same  time,  took  and  carried  away  from  the  house  of 
Cumins,  a  gun  which  was  the  private  property  of  the  latter. 
Cumins  has  demanded  the  return  of  the  gun,  but  it  has  not 
been  restored,  Clark  swearing  he  turned  it  over  to  the  pro- 
vost marshal.  The  plaintiff  below  obtained  judgment  for 
the  value  of  the  gun. 

The  judgment  was  clearly  right.  Whatever  may  have 
been  the  authority  of  the  defendant  to  arrest  the  plaintiff  as  a 
deserter,  he  clearly  had  no  right  or  authority  to  seize  and 
carry  away  his  private  property.  He  does  not  claim  to  have 
been  directed  by  the  provost  marshal  to  seize  that,  and  no 
facts  appear  upon  the  record  showing  a  state  of  affairs  which 
would  justify  the  provost  marshal  in  assuming  such  authority, 
even  if  he  had  undertaken  to  assume  it. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Caroline  Eimer 

v. 

George  J.  Eimer  et  al. ' 

1.  Attorney's  fees — not  taxable  as  costs.  In  a  suit  for  partition  and  the 
assignment  of  dower,  on  the  motion  of  solicitors  for  the  complainant,  on  the 
coming  in  of  the  master's  report,  for  an  order  on  the  master  to  pay  them  out  of 
the  proceeds  of  the  sale,  their  fees  in  the  case,  and  the  court  so  ordered,  it  was 
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Jidd,  that  under  the  practice  of  our  courts,  statutory  costs  alone  are  taxable, 
and  that,  as  solicitor's  fees  are  not  of  this  character,  it  is  error  for  the  chancel- 
lor to  allow  them,  or  decree  their  payment.* 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  Joseph  Schlernitzauee,  for  the  plaintiff  in  error. 

Mr.  W.  H.  Underwood,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  petition  for  partition  and  the  assignment  of 
dower,  in  certain  real  estate,  belonging  to  the  heirs  of  Simon 
Eimer,  deceased,  and  which  they  had  inherited  from  him,  and 
in  which  his  widow  had  dower.  On  the  hearing,  the  court 
ascertained  and  settled  the  rights  of  the  several  parties,  and 
appointed  commissioners  to  make  partition,  and  to  assign  the 
widow's  dower.  They  afterwards  reported  that  neither  parti- 
tion could  be  made  nor  dower  assigned  in  the  premises,  and 
the  court  thereupon  decreed  the  sale  of  the  premises,  and 
empanelled  a  jury  to  ascertain  the  yearly  value  of  the  widow's 
dower  in  the  premises,  which  was  found,  and  decreed  to  be 
paid,  and  also  to  be  and  remain  a  lien  on  the  land  as  a  secu- 
rity for  its  payment. 

*Since  the  decision  of  the  court  in  this  case,  the  legislature  passed  the  follow- 
ing act,  entitled  "An  act  to  amend  chapter  79  of  the  Revised  /Statutes  of  1845": 
Sec.  1.  Be  it  enacted  by  the  people  of  the  State  of  Illinois,  represented  in  the 
general  assembly,  that,  in  proceedings  in  any  of  the  courts  of  this  State,  for  the 
partition  of  real  estate,  or  for  the  assignment  of  dower,  or  for  either,  it  shall  be 
lawful  for  the  court  to  order  that  a  reasonable  fee  be  allowed  the  solicitor  op 
Bolioitors  prosecuting,  to  be  determined  by  the  court',  which  shall  be  taxed  as 
costs,  and  divided  pro  rata  between  the  parties  to  the  proceeding,  according  to 
their  respective  interests.  Sec.  2.  This  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage.     In  force  April  16,  1869. 
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At  a  subsequent  term  of  the  court,  the  master  reported  a 
sale  of  the  premises,  which  was  approved  by  the  court.  And, 
thereupon,  the  solicitors  of  the  petitioners  entered  a  motion 
for  an  order  on  the  master  in  chancery  to  pay  them  their  fees 
for  professional  services  in  the  case.  On  the  hearing,  the 
court  below  ascertained  the  amount  and  ordered  the  master, 
from  the  proceeds  of  the  sale,  to  pay  them  the  sum  of  $500.00, 
as  a  fee  in  the  case,  out  of  the  money  arising  from  the  sale, 
and  if  not  paid  within  thirty  days,  that  execution  issue  as  at 
common  law.  The  assignment  of  error  questions  the  correct- 
ness of  the  decree  in  favor  of  the  attorneys  in  the  case,  but 
raises  no  question  as  to  any  portion  of  the  previous  proceed- 
ings. 

Under  the  practice  of  our  courts,  statutory  costs  alone  are 
taxable,  and  attorneys'  or  solicitor's  fees  not  being  of  that 
character,  this  court  has  repeatedly  held  that  it  was  error  for 
the  chancellor  to  allow  such  fees,  or  to  decree  their  payment. 
The  first  case  to  which  we  have  been  referred  is  Adams  v. 
Payson,  11  111.  26.  In  that  case,  the  master  to  whom  the  case 
was  referred,  to  ascertain  and  report  the  amount  due  complain- 
ant from  defendant  on  a  mortgage,  included  a  solicitor's  fee 
of  $30.00,  tor  which,  as  well  as  the  mortgage  debt,  a  decree 
was  rendered.  On  error  this  decree  was  reversed,  so  far  as  it 
related  to  the  solicitor's  fee.  The  court,  in  delivering  the 
opinion,  says :  "  That  part  of  the  decree  must,  undoubtedly, 
be  reversed.  No  claim  for  that  fee  is  set  up  in  the  bill,  and 
the  defendant  had  no  opportunity  of  defending  the  claim. 
The  court  could  not  give  the  complainant  more  than  he  asked, 
and  showed  by  his  bill  that  he  was  entitled  to." 

The  next  case  that  arose  was  Constant  v.  Matteson,  22  111. 
546.  It  was  there  said,  "  The  court  below  erred  in  allowing 
Matteson  a  solicitor's  fee,  to  be  taxed  on  the  fund  as  costs  in; 
the  case.  The  statute  regulating  fees  of  officers,  provides  for 
no  such  fee  as  that  of  an  attorney  or  solicitor;  and  the  court 
must,  in  taxing  and  allowing  costs,  look  to  the  statute  as  ita 
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warrant  of  authority.  While  a  court  of  equity  lias  a  discre- 
tion in  awarding  costs  in  chancery  causes,  it  must  confine  that 
discretion  to  the  fees  allowed  by  the  statute."  And  the  rule 
announced  in  these  cases  has  been  followed  in  Strawn  v. 
JSlrawn,  46  111.  412.  These  cases  are  to  the  point,  and  must 
control  this.  And  it  was  error  in  the  court  below  to  render 
a  decree  for  the  solicitors'  fees,  and  to  that  extent  the  decree 
is  reversed,  and  must  stand  affirmed  as  to  the  residue. 

Decree  modified. 


William  Adams 

v. 
The  People  of  the  State  of  Illinois. 

1.  Criminal  Law — jury  judges  of  t/ie  law  and  fact.  Under  our  statute,  juries 
in  criminal  cases  are  judges  of  the  law,  as  well  as  of  the  fact,  and  they 
have  the  right  to  pronounce  upon  the  law,  as  it  may  seem  in  their  opinion 
to  be. 

42.  Same — self-defense.  While  the  doctrine  is,  that  a  man,  threatened 
with  danger,  must  determine  from  appearances,  and  the  actual  state  of 
things  surrounding  him,  as  to  the  necessity  of  resorting  to  self  defense,  and  if 
he  acts  from  reasonable  and  honest  convictions,  he  will  not  be  held  responsible, 
Criminally,  for  a  mistake  as  to  the  extent  of  the  actual  danger,  where  other 
judicious  men  would  have  been  alike  mistaken  ;  at  the  same  time,  he  has  not  the 
right  to  provoke  a  quarrel  and  take  advantage  of  it,  and  then  justify  the 
killing  of  the  party  with  whom  he  has  provoked  the  quarrel. 

3.  Same — of  threats  by  deceased.  Where  a  party  on  trial  upon  the  charge  of 
murder,  defends  upon  the  ground  that  he  acted  in  self-defense,  evidence  that  the 
deceased  had  a  bowie  knife  inside  of  his  coat  only  a  short  time  before  the  killing, 
and  that  he  declared  be  would  cut  the  accused's  heart  out  with  it,  would  have 
no  weight  with  the  jury,  it  not  being  shown  the  prisoner  knew  the  fact,  or 
acted  upon  the  suspicion  of  its  existence,  and  it  appearing  the  deceased  had  no 
evil  designs  toward  the  accused,  but  rather  that  the  latter  sought  the  difficult/ 
in  which  the  killing  occurred. 
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4.  Same — of  exculpation  of  the  accused  by  the  deceased.  And  in  such  a  case, 
the  dying  declaration  of  the  deceased,  that  he  did  not  wish  the  accused  hurt 
for  what  he  had  done,  and  that  accused  had  done  nearly  right,  affords  no 
evidence  of  anything  more  than  a  christian  spirit  of  forgiveness  toward  one  who 
had  done  him  great  wrong,  and  a  new  trial  would  not  be  granted  for  the  pur- 
pose of  enabling  the  accused  to  prove  such  declaration,  upon  the  ground  that  it 
was  newly  discovered  evidence. 

6.  New  trial — newly  discovered  evidence.  A  new  trial  will  not  be  granted 
merely  to  afford  a  party  an  opportunity  to  introduce  newly  discovered  testimony, 
which  is  not  conclusive  in  its  character,  but  only  cumulative,  and  the  rule  is  the 
same  in  criminal  cases. 

6.  Same— -for  misconduct  of  the  jury.  It  is  the  duty  of  an  officer  in  charge 
of  a  jury  in  a  criminal  case,  when  at  their  meals  or  sleeping,  to  keep  them 
entirely  removed  from  the  company  of  others.  It  is  indiscreet  to  permit  them, 
during  a  meal  or  when  in  their  lodging  room,  to  be  in  company  with  others  ;  but 
unless  it  is  clearly  shown  they  were,  by  such  exposure,  operated  on  in  some  way 
to  the  prejudice  of  the  prisoner,  a  judgment  of  conviction  will  not,  for  that  cause 
alone,  be  reversed. 

Writ  of  Error  to  the  Circuit  Court  of  Crawford  County  ; 
the  Hon.  H.  B.  Decius,  Judge,  presiding. 

The  facts  fully  appear  in  the  opinion. 

Mr.  J.  C.  Allen  and  Mr.  E.  Callahan,  for  the  plaintiff  in 
error. 

Mr.  Robert  G.  Ingersoll,  Attorney  General,  for  the 
people. 

Mr»  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  indictment,  in  the  Crawford  Circuit  Court,  of 
"William  Adams,  for  the  murder  of  Thomas  Bostic.  The  jury 
found  the  prisoner  guilty  of  manslaughter,  and  fixed  the  term 
of  his  imprisonment  in  the  penitentiary  at  ten  years. 

A  motion  for  a  new  trial  was  made  by  the  prisoner,  based 
on  his  own  affidavit,  and  that  of  two  other  persons,  alleging 
4S — 47th  III. 
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misconduct  of  the  jury,  and  on  the  further  ground  of  newly 
discovered  evidence. 

The  court  denied  the  motion,  and  rendered  judgment  on 
the  verdict,  and  the  cause  is  brought  here  by  writ  of  error. 

The  points  made  here  by  the  prisoner's  counsel  are, 
the  modification,  by  the  court,  of  prisoner's  third  instruction, 
and  giving  the  twelfth  and  twentieth  instructions  on  behalf 
of  the  people,  and  in  refusing  to  give  the  prisoner's  thirteenth 
and  last  instruction. 

As  to  this  last  instruction,  it  was  properly  refused,  as  it  had 
nothing  to  do  with  the  case ;  it  was  wholly  irrelevant,  and  the 
jury  were  not  in  a  position  to  know  what  the  decisions  of  the 
supreme  court  had  been  on  questions  of  law.  Whether  final 
or  not,  was  no  concern  of  the  jury  in  the  particular  case  they 
were  trying,  nor  were  these  decisions,  multitudinous  as  they 
are,  before  the  jury  by  the  testimony,  as  it  appears  on  the 
record.  Under  our  statute,  juries  in  criminal  cases  are  the 
judges  of  the  law  as  well  as  of  the  fact,  and  they  have  a  right 
to  pronounce  on  the  law  as  it  may  seem  in  their  opinion  to  be, 
as  this  court  decided  in  Schnier  v.  Hie  People,  23  111.  17,  and 
Fisher  v.  The  People,  23  ib.  283. 

The  third  instruction  of  defendant,  as  asked,  was  as  follows : 

If  the  jury  believe,  from  the  evidence,  that  at  the  time 
Adams  struck  the  blow  or  blows,  that  resulted  in  the  death  of 
Bostic,  he,  Adams,  had  reasonable  grounds  to  believe  that  the 
killing  of  Bostic  was  necessary  to  save  his  own  life,  or  to  pro- 
tect himself  from  great  bodily  harm,  then  the  killing  was  justi- 
fiable, and  the  jury  should  find  the  defendant  not  guilty.. 

The  court  qualified  this  instruction,  and  it  is  alleged  as 
error,  by  adding  as  follows :  "  Unless  the  jury  further  believe 
that  the  difficulty  was  commenced  by  the  defendant  for  the 
purpose  of  taking  the  life  of  Bostic,  or  inflicting  upon  him  a 
bodily  harm."  * 

The  objection  to  this  qualification  is  made  upon  the  asser- 
tion by  the  accused,  that  there  was  no  evidence  that  he  made 
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an  assault  or  commenced  a  difficulty  with  the  deceased  for  the 
purpose  of  taking  his  life  or  doing  him  bodily  harm,  or  for 
any  other  purpose. 

Colliflower,  the  principal  witness  for  the  prosecution,  stated 
in  his  testimony  that  he  saw  the  whole  transaction,  and  from 
his  testimony,  the  jury  might  well  infer  the  accused  sought 
the  difficulty  with  the  deceased.  While  the  doctrine  is,  as 
established  by  this  court,  in  Schnier  v.  The  People,  supm.\ 
Maker  v.  The  People,  24  ib.  242,  and  Campbell  v.  ThePeopler 
16  ib.  17,  that  a  man  threatened  with  danger  must  determine 
from  appearances  and  the  actual  state  of  things  surrounding 
him,  as  to  the  necessit}7  of  resorting  to  self-defense,  and  if  he 
acts  from  reasonable  and  honest  convictions,  he  will  not  be 
held  responsible,  criminally,  for  a  mistake  as  to  the  extent  of 
the  actual  danger,  where  other  judicious  men  would  have  been 
alike  mistaken,  at  the  same  time,  he  has  not  the  right  to  pro- 
voke the  quarrel  and  take  advantage  of  it,  and  then  justify 
the  homicide.  This  was  the  extent  and  purport  of  the  quali- 
fication, and  was  entirely  proper.  For  these  reasons,  the 
twelfth  instruction  for  the  people  was  right.  It  was  as  fol- 
lows :  If  the  defendant  sought  a  difficulty  with  the  deceased 
for  the  purpose  of  killing  him,  and  in  the  fight  did  kill  him, 
in  pursuance  of  his  malicious  intention  of  taking  the  life  of 
Bostic,  they  will  find  him  guilty  of  murder,  but  if  they  find 
that  defendant  voluntarily  got  into  the  difficulty  or  fight  with 
Bostic,  but  did  not  intend  to  kill  at  the  time,  and  did  not 
decline  further  fighting  before  the  mortal  blow  was  struck  by 
him,  and  then  drew  his  knife  and  with  it  struck  and  killed 
Bostic,  they  will  find  the  defendant  guilty  of  manslaughter, 
although  the  cutting  and  killing  were  done  in  order  to  prevent 
an  assault  upon  him  by  Bostic,  or  to  prevent  Bostic  from  get- 
ting the  advantage  in  the  fight. 

And  the  twentieth  instruction  was  also  proper.  It  was  as 
follows:  The  defendant  cannot  avail  himself  of  necessary 
self-defense,  if  the  necessity  of  that  defense  was  brought  on 
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by  the  deliberate  and  lawless  acts  of  the  defendant,  or  his 
bantering  Bostic  to  a  fight  for  the  purpose  of  taking  his  life, 
or  committing  a  bodily  harm  upon  him,  and  in  which  he 
killed  Bostic  by  the  use  of  a  deadly  weapon. 

Upon  the  point  of  newly  discovered  evidence,  as  a  ground 
for  a  new  trial,  the  doctrine  has  been  settled  in  this  court, 
that  a  verdict  will  not  be  set  aside  merely  to  afford  the  defen- 
dant an  opportunity  of  introducing  newly  discovered  testi- 
mony which  is  not  conclusive  in  its  character,  or  is  merely 
cumulative.  /Smith  v.  Shultz,  1  Scam.  490;  Morrison  v.  Stew- 
art,  24  111.  25.     And  the  rule  is  the  same  in  criminal  cases. 

We  see  nothing  conclusive  of  any  fact  in  any  portion  of 
the  newly  discovered  testimony — it  is  merely  cumulative. 
Threats  of  a  similar  kind  were  spoken  of  by  several  witnesses, 
and  the  accused  had  the  full  benefit  of  them.  The  dying 
declaration  of  Bostic,  that  he  did  not  wish  the  accused  hurt 
for  what  he  had  done,  and  that  accused  had  done  nearly 
right,  etc.,  affords  no  evidence  of  anything  more  than  a  truly 
christian  spirit  on  the  part  of  one  who  had  been  unjustly  done 
to  death,  and  who,  in  his  dying  agonies,  was  willing  to  forgive 
the  malefactor.  The  further  statement,  that  he  knocked  down 
the  accused  three  times  before  the  accused  touched  him,  was 
substantially  before  the  jury  on  the  trial.  The  proof  is  clear, 
that  when  deceased,  the  woman  and  Suthard  approached  the 
wagon  in  which  was  the  accused,  he  jumped  out  and  went 
toward  the  deceased,  for  what  purpose  was  to  be  inferred  by 
the  jury  from  the  sequel.  The  deceased  knocked  him  down 
twice  before  the  accused  actually  touched  him,  but  he  was 
advancing  upon  the  deceased  in  a  menacing  manner,  wTith 
his  knife,  in  all  probability,  ready,  but  concealed  for  the 
expected  emergency.  The  deceased  did  not  follow  up  the 
advantages  he  had  gained,  but  seemed  desirous  of  avoiding 
a  collision.  *, 

The  testimony  of  Samuel  Jacobs,  that  deceased  had  a  bowie 
knife  inside  of  his  coat  only  a  short  time  before  the  killing, 
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and  his  declaration,  that  he  would  cut  the  accused's  heart  out 
with  it,  could  have  had  no  weight  with  the  jury,  if  it  had  been 
before  them,  for  it  is  not  shown  the  prisoner  knew  the  fact,  or 
acted  upon  the  suspicion  of  its  existence.  The  evidence  goes 
to  show,  most  clearly,  that  the  deceased  had  no  evil  designs 
toward  the  accused,  for  if  he  had,  a  most  favorable  opportu- 
nity existed  for  him  to  carry  them  out  after  he  had  knocked 
the  accused  down,  and  had  him  completely  in  his  power. 

The  testimony,  we  think,  fully  sustains  the  finding  of  the 
jury,  and  it  could  not  have  been  different  had  all  the  evidence, 
alleged  to  be  newly  discovered,  been  before  them. 

The  remaining  point  is  the  misconduct  of  the  jury.  It  is 
alleged  they  were  allowed  to  hear  expressions  and  opinions 
in  regard  to  the  trial  from  divers  persons,  on  the  streets 
and  at  the  hotel;  that  one  of  the  jurors,  before  the  trial  was 
closed,  expressed  an  opinion  that  the  accused  was  guilty,  and 
should  be  in  the  penitentiary,  and  that  the  jury  discussed  the 
merits  of  the  case  among  themselves,  before  the  argument  of 
counsel  had  closed. 

It  may  be,  the  officers  in  charge  of  the  jury  were  not  suf- 
ficiently cautious  and  circumspect,  when  they  conducted  the 
jury  to  the  hotel  for  refreshments,  but  it  does  not  appear  from 
the  affidavits  pro  and  con,  read  on  this  point,  the  jury  were 
influenced  in  the  slightest  degree  by  the  casual  conversation 
they  might  have  heard  at  the  hotel,  and  it  is  not  proved  they 
heard  any  thing  prejudicial  to  the  prisoner,  or  that  they  dis- 
cussed the  merits  before  the  cause  was  closed ;  and  it  is  not 
shown  that  the  jury  were  at  any  time  separate  and  out  of  the 
control  of  the  officer  in  charge.  It  certainly  was  the  duty  of 
the  officers  to  keep  the  jury,  when  at  their  meals  or  sleeping, 
entirely  removed  from  the  company  of  others.  They  should 
eat  by  themselves,  and  sleep  with  none  present  but  the  officers 
in  charge.  Jumpertz  v.  The  People,  21  111.  406.  It  was  indis- 
creet, to  permit  them,  during  a  meal  or  when  in  their  lodging 
room,  to  be  in  company  with  others,  but  unless  it  is  clearly 
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shown  they  were,  by  such  exposure,  operated  on  in  some  way, 
to  the  prejudice  of  the  prisoner,  we  do  not  think  a  verdict, 
for  that  cause  alone,  should  be  set  aside.  That,  with  other 
causes,  would  have  weight,  but  of  itself  could  not.  influence 
the  judgment  of  the  court  to  disturb  a  verdict,  when  from  the 
whole  record,  it  appears  justice  has  been  done. 

We  cannot  perceive  that  any  rule  of  law  has  been  violated 
by  the  circuit  court  to  the  prejudice  of  the  prisoner.  He  has 
had  a  fair  trial  by  a  jury  of  his  neighbors,  and  though  we 
might  not  have  found  on  the  facts  as  they  did,  we  cannot  say 
their  finding  is  so  against  the  evidence  as  to  justify  inter- 
ference by  this  court. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Christopher  H.  Preisker 

v. 

The  People  of  the  State  of  Illinois. 

1.  Instruction — should  not  be  misleading.  Where  a  party  is  upon  trial,  on  a 
charge  of  an  assault  with  intent  to  commit  a  rape,  and  the  jury  are  instructed 
that  if  they  believe,  from  the  evidence,  that  such  party  was  guilty  of  an  attempt 
to  commit  a  rape,  as  charged,  their  verdict  should  be  guilty ;  such  an  instruc- 
tion was  too  vague,  and  tended  to  mislead  the  jury. 

Writ  of  Error  to  the  Circuit  Court  of  Monroe  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  opinion  fully  states  the  facts. 

Mr.  W.  H.  Barntjm  and  Mr.  II.  K.  S.  O'Melveny,  for  the 
plaintiff  in  error. 
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Mr.  Robert  G.  Ingersoll,  Attorney  General,  for  the  people. 
Mi*.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  indictment,  the  first  count  of  which  charged  a 
rape,  and  the  second,  an  assault  with  intent  to  commit  a  rape. 
There  was  no  proof  under  the  first  count,  and  that  under  the 
•second  was  not  very  satisfactory.  The  court  gave  the  follow- 
ing instruction  for  the  people,  to  which  the  defendant 
excepted : 

"If  the  jury  believe  from  the  evidence  that  the  defendant 
is  not  guilty,  as  charged  in  the  first  count  of  the  indictment, 
but  believe  him  guilty  of  an  attempt,  as  charged  in  the  second 
count,  your  verdict  should  be,  •  guilty  as  charged  in  the  sec- 
ond count  of  the  indictment,  and  fix  the  term  of  his  confine- 
ment in  the  penitentiary  not  less  than  one  nor  more  than 
fourteen  years.' " 

The  jury  found  a  verdict  of  guilty,  and  the  plaintiff  in  error 
now  assigns  the  giving  of  this  instruction  as  error.  It  was 
clearly  so.  It  required  the  jury  to  find  the  defendant  guilty 
under  the  second  count,  if  they  believed  him  guilty  of  an 
attempt,  as  charged  in  that  count.  But  that  count  does  not 
charge  the  defendant  with  an  attempt  to  do  anything,  but  with 
the  actual  commission  of  an  assault,  having  in  view  a  cer- 
tain specific  object,  as  the  motive  for  the  assault.  The 
language  of  the  instruction  is  altogether  too  vague,  and  may 
well  have  misled  the  jury.  The  judgment  is  reversed  and 
the  cause  remanded. 

Judgment  reversed. 
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Marmaduke  S.  Ensminger 

v. 

The  People  of  the  State  of  Illinois  ex  rel. 

John  W.  Trover. 

1.  Change  of  venue — in  'proceedings  by  quo  warranto — whether  a  matter  of 
right,  or  discretion.  Upon  an  application  for  a  change  of  venue  in  a  proceeding 
by  quo  warranto,  the  party  making  the  application  showing  all  the  facts  requi- 
site to  the  allowance  of  a  change  of  venue,  it  is  not  a  matter  of  discretion 
with  the  court  to  grant  or  refuse  the  application;  but  the  party  is  entitled  to  a 
change  of  venue  as  a  matter  of  right. 

2.  Construction — of  act  of  1861.  The  act  of  1861,  giving  the  court  discre- 
tionary power  in  that  regard,  in  reference  to  certain  criminal  proceedings,  does 
not  embrace  a  proceeding  by  quo  warranto,  that  not  being  criminal  in  its  char- 
acter. 

3.  Boundaries — of  riparian  owners.  The  line  of  the  riparian  owner  of  land 
in  this  State,  bounded  by  the  Ohio  river,  extends  at  least  to  low  water  mark. 

4.  Riparian  owner — of  his  rights  between  high  and  low  water  mark.  The  ripa- 
rian owner,  thus  having  the  title  to  the  land  between  high  and  low  water  mark, 
and  the  right  to  the  exclusive  use  thereof,  has  the  right  to  establish  a  private 
wharf  thereon,  and  make  reasonable  charges  for  its  use  by  those  navigating  tho 
river. 

5.  Same.  While  the  property  of  the  riparian  owner  in  the  bed  of  the  river 
to  the  filum  aqua?,  is  subservient  to  the  use  of  the  public  as  a  highway,  for 
purposes  of  navigation,  still  the  banks  of  the  river  are  not  under,  or  subject  to, 
that  servitude.  To  be  entitled  to  the  use  of  the  banks,  the  right  must  bo 
acquired  by  agreement,  prescription,  or  grant 

6.  Same.  The  riparian  owner  having  the  right  to  the  exclusive  nse  of  the 
banks  to  low  water  mark,  a  person  navigating  the  river  cannot  land  against  the 
will  of  the  riparian  owner,  and  becomes  a  trespasser  if  he  does  so  without  hia 
consent. 

Appeal  from  the  Circuit  Court  of  Alexander  county ;  the 
Hon.  John  Olney,  Judge,  presiding. 


The  opinion  states  the  case. 
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Mr.  ¥m.  J.  Allen,  and  Messrs.  Green  &  Gilbert,  for  the 

appellant. 

Messrs.  John  F.  McCartney,  H.  K.  S.  O'Melveny,  D.  T. 
Linegar,  and  Lotjis  Houck,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  in  the  nature  of  a  quo  warranto, 
instituted  in  the  Circuit  Court  of  Alexander  county,  requiring 
appellee  to  show  by  what  authority  he  collects  tolls  and  tonage 
duties  of,  and  controls  the  anchoring  of  vessels  lying  in  the 
harbor  of  the  city  of  Cairo.  Appellant  pleaded  four  several 
pleas.  First,  denying  that  he  did  exercise  the  office  of  wharf- 
master,  nor  did  he  use  and  enjoy  the  liberties,  privileges  and 
franchises  in  the  manner  and  form  as  laid  to  his  charge,  and 
concludes  to  the  country.  By  the  second,  that  Edward 
Parsons  and  Samuel  Staats  Taylor,  trustees  of  the  Cairo  City 
property,  were  the  owners  of  the  fee  of  certain  property  bor 
dering  on  the  Ohio  river,  and  being  the  shore  of  the  river  to 
low  water  mark,  at  the  city  of  Cairo,  and  of  the  wharf  or 
landing  place  for  vessels,  and  that  it  had  been  and  was  a  pri- 
vate wharf,  and  that  as  such  they  were  entitled  to  charge  the 
navigators  of  the  river  reasonable  compensation  for  using  the 
wharf  in  loading  and  unloading  vessels  ;  that  the  trustees,  as 
owners  and  proprietors,  gave  public  notice  of  the  rates  of 
charges  for  the  use  of  the  wharf,  and  appointed  appellant  their 
wharf-master,  to  collect  the  charges  and  take  care  of  the 
wharf;  and  that,  as  such  private  wharf-master,  he  collected 
the  charges  of  vessels  landing  at  the  wharf  in  Cairo. 

The  third  plea  avers  that  certain  persons  were  the  owners 

in  fee  of  a  body  of  land  extending  to  and  bordering  upon  the 

Ohio   river,  and   as   such,  laid  off  and   platted  the  same  in 

November,  1853,  into  lots  and   blocks   of  the   city   of  Cairo, 

which  was  duly  acknowledged  and  recorded ;    that  in  1866, 
49 — 47th  III. 
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the  plat  of  an  addition  to  the  city  of  Cairo  was  made  by  the 
owners  in  fee  of  another  portion  of  the  land.  It  avers  that 
the  present  trustees  derive  title  from  the  original  proprietors, 
and  that  in  no  sale  or  conveyance  have  they,  or  those  from 
whom  they  derive  title,  ever  parted  with  the  title  to  the  strip 
of  land  lying  between  Levee  street  and  the  Ohio  river,  upon 
which  this  wharf  has  been  established,  and  that  they  are  the 
owners  in  fee  of  the  wharf  and  the  ground  upon  which  it  is 
maintained.  The  plea  then  avers  the  establishment  of  the 
wharf,  and  rates  of  charges,  and  the  appointment  of  appel- 
lant wharf-master,  as  in  the  second  plea,  but  more  in  detail 
and  at  large. 

The  fourth  plea  avers  that  Parsons  and  Taylor  are  the  own- 
ers in  fee  of  a  strip  of  land  between  Levee  street  and  the  Ohio 
river,  and  that  it  was  expressly  reserved  in  laying  out  and  plat- 
ing the  city  of  Cairo,  and  that  the  fees  and  charges  have  been, 
collected  as  stated  in  the  second  and  third  pleas. 

Appellees  filed  a  demurrer  to  the  second,  third  and  fourth 
pleas,  which  was  overruled.  And  appellees  thereupon  filed  a 
number  of  replications.  By  the  first,  it  is  averred  that  Levee 
street  is  a  public  highway,  laid  out  upon  the  top  of  the  bank  / 
of  the  Ohio  river,  and  the  high  water  line  of  the  river  is  the 
outer  edge  of  the  street,  and  this  street  extends  along  the 
entire  length  of  the  harbor. 

The  second  replication  to  these  pleas  avers,  that  the  entire 
wharf  is  occupied  by  wharf  and  coal  boats,  the  owners  of  which 
pay  rent  to  Taylor  and  Parsons,  so  that  vessels  cannot  land 
against  the  land  of  the  wharf,  and  that  appellant  collected 
charges  for  landing  against  the  wharf  boats,  and  at  places  on 
the  wharf  where  no  improvement  has  been  made. 

The  third  replication  avers,  that  appellant  had  intruded  into 
the  public  harbor  of  the  city,  and  collected  tolls.  The  fourth, 
that  the  land  between  high  and  low  water  mark  in  the  city  of 
Cairo,  had  been  dedicated  by  the  United  States  government, 
and  by  those  under  whom  Taylor  and  Parsons  claim,  to  the 
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public,  from  lime  immemorial.  The  fifth,  that  appellant  passes 
out  beyond  the  water  line  of  the  Ohio  river,  and  controls  the 
mooring  and  anchoring  of  vessels  that  do  not  touch  the  land 
between  high  and  low  mater  mark,  nor  receive  freight  from 
the  strip  between  those  points.  Sixth,  that  Taylor  and  Parsons 
have  no  title  to  the  land  between  high  and  low  water  mark, 
where  this  wharf  is  maintained.  A  demurrer  was  filed  to 
these  replications,  but  was  overruled,  the  court  below  holding 
that  they  constituted  a  sufficient  answer  to  the  pleas  of  appel- 
lant. Failing  to  further  plead,  the  court  rendered  a  final  judg- 
ment restraining  him  from  intermeddling  with  the  offices, 
privileges  and  franchises  alleged  against  him  in  the  informa- 
tion. From  that  judgment  an  appeal  is  prosecuted  to  this 
court,  and  we  are  asked  to  reverse  the  same. 

The  appellant,  in  the  court  below,  filed  an  affidavit,  setting 
forth  grounds  for  a  change  of  venue,  but  the  court  overruled 
the  motion  and  proceeded  to  try  the  cause.  It  is  not  denied 
that  the  affidavit  contains  all  facts  requisite  to  the  allowance 
of  a  change  of  venue,  but  it  is  insisted  that  the  proceeding  is 
criminal  in  its  nature,  and  that,  under  the  statute,  it  is  a  mat- 
ter of  discretion  whether  the  judge  shall  grant  a  change  of 
venue  in  this  class  of  cases.  The  first  section  of  the  statute 
of  1861,  Sess.  Laws  182,  declares  that  when  any  defendant  in 
any  indictment,  or  information  for  any  offense  not  punishable 
by  death,  in  any  court  in  this  State,  shall  apply  for  a  change 
of  venue,  the  court  shall  have  power  to  grant  or  deny  the 
same,  after  hearing  the  application.  Is  this  an  offence  pun- 
ishable criminally  ?  If  so,  it  falls  within  this  enactment ;  if 
not,  it  is  otherwise.  We  are  aware  of  no  decision  that  has 
ever  held  that  a  proceeding  by  quo  warranto  is  criminal  in  its 
nature,  much  less  in  form.  Anciently,  criminal  prosecutions 
were  commenced  either  by  an  indictment  regularly  found 
and  presented  by  a  grand  jury,  or  simply  on  an  information 
drawn  up  in  form,  and  presented  by  the  king's  attorney.  But 
in   this   country,  under  modern  practice   and    constitutional 
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restrictions,  criminal  proceedings  are  alone  had  upon  an 
indictment  regularly  presented  by  a  grand  jury.  It  is,  how- 
ever, true,  that  the  modern  indictment,  being  prepared  and 
presented  by  the  State's  attorney  to  the  grand  jury,  and 
they,  by  twelve  of  their  number,  having  concurred  in  the 
indictment  thus  presented,  and  having  been  endorsed  by  the 
foreman,  a  true  bill,  is  frequently  called  a  presentment, 
and  is  popularly  known  as  such.  And  it  is  in  this  sense 
that  the  term  presentment  is  used  in  this  statute.  It  then 
follows,  that  as  this  is  not  a  criminal  proceeding,  the  court 
below  erred  in  refusing  to  grant  a  change  of  venue. 

We  now  come  to  the  question,  whether  the  pleas  filed  by 
appellant  presented  a  defense  to  the  proceeding.  That  ques- 
tion involves  the  consideration  whether,  first,  the  ownership 
of  the  land  carries  the  ownership  to  low  water  mark  on  the 
river,  and  if  so,  secondly,  whether  the  owners  have  a  right 
to  establish  and  maintain  a  private  wharf  between  high  and 
low  water  mark,  and  make  reasonable  charges  and  collect 
them,  for  the  use  of  such  wharf  by  vessels  navigating  the 
river.  These  are  important  questions,  the  last  of  which  is  not 
altogether  free  from  difficulty.  In  Middleton  v.  Pritchard,  3 
Scam.  510,  it  was  held  and  distinctly  announced  that,  under 
the  common  law,  all  lands  bounded  by  a  river  not  navigable, 
the  line  of  the  riparian  owner  extends  to  the  centre  thread 
of  the  stream.  It  was  also  held  in  that  case,  that  the  Mis- 
sissippi river  was  not,  under  the  rules  of  the  common  law, 
a  navigable  stream.  In  this  case,  however,  it  is  not  necessary 
that  the  rule  should  be  carried  to  that  extent,  as  the  pleas 
only  claim  the  fee  to  low  water  mark.  But  this  case,  which 
has  been  the  rule  of  decision  for  more  than  a  quarter  of  a 
century,  clearly  establishes  the  right  of  these  riparian  owners 
to  the  low  water  mark  on  the  river. 

It  is,  however,  urged  that  this  case,  arid  those  upon  which 
it  is  based,  are  not  correctly  decided,  and  we  are  urged  to 
review   it,  and   to   settle  the   rule   in   the   mode  desired  by 
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Appellees.  There  can  be  no  doubt  that  when  that  case  was 
determined,  it  announced  the  rule  held  by  the  current  of 
authorities  of  that  day,  and  a  careful  examination  of  adjudged 
cases  and  elementary  writers  of  the  present  day,  show  they 
announce  the  same  rule.  There  are,  however,  cases  to  be  found 
which  hold  a  different  rule,  and  others  which  question  the 
principles  upon  which  it  is  based.  But  we  are  at  a  loss  to  dis- 
cover any  pressing  necessity  for  a  court  which  has  once,  after 
full  argument  and  mature  consideration,  solemnly  announced 
a  rule  of  property,  which  has  been  acted  upon  and  acquiesced 
in  for  almost  a  generation,  and  after  rights  have  been  acquired 
under  it  to  an  immense  amount  in  value,  to  review  the  rea- 
sons which  controlled  in  announcing  the  rule,  and  by  over- 
ruling it,  unsettling  titles,  simply  because  other  courts  have 
arrived  at  a  different  conclusion,  or  have  announced  some  other 
rule  not  analagous,  or  which  does  not,  in  principle,  harmonize 
with  the  former  decision  of  this  court.  There  is  nothing 
which  tends  more  largely  to  the  harmony  of  society  and  the 
prosperity  of  communities,  than  certainty  and  stability  of  rules 
by  which  human  acts  are  to  be  measured. 

If  this  decision  were  overruled,  it  would  afford  appellees  the 
measure  of  justice  they  claim,  not  under  the  laws  as  announced, 
but  upon  principles  they  regard  more  reasonable,  but  it  would 
at  the  same  time  deprive  large  numbers  of  rights,  in  the 
aggregate  amounting  to  immense  sums,  which  they  have 
acquired  under,  as  they  supposed,  and  had  every  reason  to 
suppose,  a  solemn  assurance  of  the  law  that  they  should  be 
protected  in  those  rights.  The  promotion  of  justice,  the  sta- 
bility of  titles,  or  the  well  being  of  society,  do  not  require 
that  this  decision  should  be  disturbed,  whatever  might  be  our 
views,  were  the  question  now  before  the  court  for  the  first  time 
for  determination.  We  therefore  decline  to  review  the  grounds 
of  that  decision,  but  accept  it  as  the  settled  law  of  this  State. 
That  case,  then,  disposes  of  the  first  question  now  under  con- 
sideration.    And  it  must  be  held  that  Taylor  and  Parsons,  if 
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their  pleas  are  true  in  fact  were  the  owners,  at  least  to  low 
wrater  mark;  that  the  grant  from  the  government  of  adjacent 
lands  to  those  under  whom  they  claim,  extended  to  low  water 
mark,  although,  as  the  State  of  Kentucky  originally  owned 
the  fee  of  the  river  to  that  point,  it  may  be  in  this  case  that  it 
extended  no  further. 

The  ownership,  then,  of  this  strip  of  ground  between  high 
and  low  water  mark,  being  in  private  individuals,  have  they 
the  right  to  establish  a  private  wharf  and  make  reasonable 
charges  for  its  use  by  those  navigating  the  river?  It  is  mani- 
festly the  law,  that  these  great  rivers  which  traverse  our 
continent,  are  public  highways,  free  to  the  use  of  all,  under 
reasonable  and  proper  restrictions.  All  persons  have  the 
right  to  navigate  these  streams,  and  in  doing  so,  to  land 
at  all  proper  places  for  the  usual,  necessary  and  proper 
purposes,  under  like  restrictions.  The  absolute  rights  of 
persons  in  the  use  of  the  stream  for  the  purposes  of  navi- 
gation, extend  alone  to  the  bed  of  the  river,  and  not  to  the 
appropriation  of  the  soil  on  its  banks,  either  permanently  or 
temporarily,  to  their  own  use,  unless  it  be  in  case  of  peril, 
when  vessels  may  no  doubt,  land  either  boat  or  cargo  at  any 
point  that  safety  may  require,  but  whether  the  owner  or  mas- 
ter in  such  a  case  would  be  liable  to  make  due  and  reasonable 
compensation,  it  is  not  now  necessary  to  inquire,  as  that  ques- 
tion is  not  before  us  for  determination. 

The  rule  was  announced  in  the  case  of  Ball  v.  Herbert, 
3  Term  R.  253,  that  the  public,  in  the  enjoyment  of  the 
right  of  using  a  river  as  a  highway,  are  not  allowed  to 
make  use  of  the  banks  of  the  stream,  under  the  common  law, 
for  the  purpose  of  towing  their  vessels  on  the  stream.  Lord 
Hale  has  said,  that  "when  private  interests  are  involved,  they 
phall  not  be  infringed  without  satisfaction  being  made  to  the 
parties  injured."  See  Angel  on  Water  Courses,  207,  3d  Edi- 
tion. And  in  the  case  of  Ball  v.  Herbert,  Lord  Ken  yon  said, 
"if  satisfaction,  then,  is  necessary,  and  this  satisfaction  is  not 
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ascertained,  there  can  be  no  ground  which  will  support  a  com- 
mon law  right,  and  it  thus  resolves  itself  into  an  agreement 
between  the  parties,  and  cannot  be  considered  as  a  right  to 
use  the  banks  indefinitely."  If  the  public  has  the  absolute 
right  to  use  the  banks  as  well  as  the  bed  of  the  stream,  the 
banks  would  be  public  and  not  private  property,  and  the 
riparian  owner  would  have  no  right  to  use  or  enjoy  them,  and 
any  appropriation  of  them  to  his  own  use,  by  the  erection 
thereon  of  buildings  or  other  improvements,  or  by  their  culti- 
vation, would  be  a  nuisance.  And  such  a  rule  would  operate 
unjustly,  and  lead  to  great  confusion  and  uncertainty  as  to 
the  extent  of  the  rights  of  the  public,  and  those  of  the 
riparian  owner. 

It,  then,  follows,  that  while  the  property  of  the  riparian 
owner  in  the  bed  of  the  river  to  the  fihtm  deques,  is  subservi- 
ent to  the  use  of  the  public  as  a  highway,  still  the  banks  of 
the  river  are  not  under  or  subject  to  that  servitude ;  and  to 
use  the  banks  of  the  stream,  those  using  them  must  acquire 
the  right  by  agreement,  prescription  or  grant.  Nor  can  the 
increasing  commerce  divest  well  established  and  recognized 
rights  of  property  held  by  individuals.  There  is  but  one 
mode  of  appropriating  private  property  to  public  use,  and 
that  is,  by  the  exercise  of  the  right  of  eminent  domain,  under 
the  limitations  and  restrictions  of  the  constitution.  It  is  true, 
no  doubt,  that  the  public  might  acquire  the  right  by  prescrip- 
tion or  by  dedication,  but,  in  this  case,  no  such  right  is 
claimed.  It  then  f olio  ws,"that  "owners  of  the  land  on  a  stream, 
have  the  right,  between  high  and  low  water  mark,  to  establish 
a  private  wharf,  and  charge  reasonable  compensation  for  its 
use ;  but  like  the  use  of  other  property  or  "services,  the  charges 
must  not  be  unreasonable  or  exorbitantly  high. 

This,  then,  is  the  origin  of  wharfage,  or  wharf  rights.  The 
riparian  owner,  having  the  right  to  the  exclusive  use  of  the 
banks  to  the  low  water  mark,  the  person  navigating  the  river 
cannot  land  against  the  will  of  the  riparian  owner,  and  becomes 
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a  trespasser  if  he  does  so  without  his  consent ;  and  as  vessels, 
in  prosecuting  their  business,  have  occasion  to  land  frequently 
for  the  purpose  of  receiving  and  discharging  freight  and  pas- 
sengers, it  is  but  reasonable,  that  when  the  riparian  owner  shall 
improve  and  provide  a  commodious  landing  at  a  convenient 
place,  for  the  purpose  of  receiving  and  discharging  passengers 
and  freight,  he  should  receive  a  reasonable  compensation. 
In  the  case  of  Bainoridge  v.  Sherlock,  recently  decided  by 
the  Supreme  Court  of  Indiana,  not  yet  reported,  it  was  held 
that  the  owner  of  a  wharf  boat,  lying  against  the  bank  of  the 
Ohio  river,  has  the  right  to  charge  a  reasonable  compensation 
for  permitting  steamboats  to  land  against  such  wharf-boat,  for 
the  purpose  of  receiving  and  discharging  their  cargo  and  pas- 
sengers. The  right  of  dockage  and  wharfage  is,  perhaps, 
coeval  with  commerce,  connected  with  marine  and  inland  navi- 
gation  ;  and  in  all  ages  and  countries  charges  have  been  made 
for  such  dockage  and  wharfage  to  some  person,  or  body  of 
persons,  and  the  law  has  recognized  the  right  to  make  rea- 
sonable charges  for  such  aids  to  commerce. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 

Breese,  Ch.  J.,  took  no  part  in  the  decision  of  this  cause. 


Joseph  Maher  et  al. 

v. 

John  McConaga. 


1.    Homestead — abandonment.     The  owner  of  a  homestead,  and  occupying  the 
same  as  such,  and  located  a  Zenia,  in  Clay  county,  Illinois,  on  the  25th  of 


1868.]  Maher  et  at.  v.  McConaga.  393 

Syllabus.     Statement  of  the  case. 

April,  1863,  removed  with  his  family  to  Nebraska;  on  the  23d  of  July,  1864,  he 
returned  to  Salem,  Illinois,  where  he  has  since  resided.  In  the  meantime,  on 
the  16th  of  October,  1863,  an  execution  was  issued  on  a  judgment  obtained 
against  the  owner,  and  directed  to  tho  sheriff  of  Clay  County,  who  levied  the 
same  upon  the  premises  at  Zenia,  so  claimed  as  a  homestead,  and  on  the  15th  of 
December,  1863,  sold  the  same  under  the  execution  :  Held,  this  was  an  abandon* 
ment  of  the  homestead,  and  it  thereby  became  liable  to  levy  and  sale  under 
execution. 

Writ  of  Error  to  the  Circuit  Court  of  Clay  County  ;  the 
Hon.  Aaron  Shaw,  Judge,  presiding. 

This  was  a  bill  in  chancery,  to  set  aside  a  sale  of  real  estate 
claimed  as  a  homestead.  The  complainant  resides  in  Marion 
county,  and  the  premises  in  dispute  are  situated  in  Clay 
county.  On  the  15th  of  December,  1863,  and  for  along  time 
prior  thereto,  McConaga  was  the  owner  of  two  lots  in  the 
town  of  Zenia,  and  was  at  that  time,  and  now  is,  the  head  of 
a  family.  Prior  to  that  date  he  occupied  the  premises  as  a 
homestead,  which  it  was  claimed  were  not  worth  more  than 
$1,000.  On  the  12th  of  November,  1859,  one  Maher  obtained 
a  judgment  against  McConaga  for  $100,  and  on  the  31st 
of  August,  1860,  an  execution  was  issued  on  the  judg- 
ment, and  was  put  into  the  hands  of  the  sheriff  of  Clay 
county,  who  lost  the  same  while  in  his  hands.  A  second  exe- 
cution issued  on  the  16th  of  October,  1863,  directed  to  the  then 
sheriff  of  the  county,  who  sold  the  premises  under  his  levy, 
on  the  15th  of  December,  1863.  The  sheriff's  return  shows 
that  the  lots  were  sold  separately — one  for  $10  and  the  other 
for  $40. 

February  8th,  1861,  McConaga  moved  with  his  family  to 
Salem,  Illinois ;  but  before  he  went,  he  rented  the  homestead 
to  one  Stites.  He  lived  with  his  family  at  Salem  until  Novem- 
ber 5th,  1862,  when  they  returned  to  the  occupancy  of  the 
homestead  at  Zenia,  where  the  family  remained  until  April 
25th,  1863,  when  they  again  removed  to  Nebraska,  where 
50 — £7th  III. 
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they  resided  up  to  July  23d,  1864,  at  which  time  they  again 
removed  to  Salem,  where  they  have  since  resided.  On  the 
hearing,  the  court  below  entered  a  decree  in  favor  of  the  com- 
plainant, and  the  defendant  now  brings  the  cause  to  this  court, 
and  the  question  arising  is,  was  this  such  an  abandonment  of 
the  homestead  as  to  make  the  premises  liable  to  levy  and  sale 
under  execution  for  the  owner's  debts. 


Mr.  Silas  L.  Bryan,  for  the  plaintiff  in  error. 
Messrs.  Schaffer  &  Smith,  for  the  defendant  in  error. 
Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

There  is  so  slight  a  difference  between  this  case  and  that  of 
Cabeen  v.  Mulligan,  37  111.  230,  as  not  to  be  distinguished 
therefrom. 

In  that  case,  it  was  held  that  a  debtor  removing  with  his 
family  to  another  State,  and  remaining  there  two  years,  must 
be  regarded  as  having  abandoned  his  homestead,  without 
reference  to  what  he  may  have  said  before  or  after  his  return ; 
and  by  thus  leaving  and  ceasing  to  occupy  the  homestead,  it 
became  liable  to  sale  under  execution. 

In  this  case,  the  removal  to  Nebraska  and  absence  there  was 
about  fifteen  months,  after  which  the  family  never  returned  to 
Zenia  to  live,  but  resided  at  Salem,  in  another  county.  The 
proof  is  clear  on  this  point. 

The  fact  that  the  two  lots  were  sold  together  is  not  proved, 
nor  is  it  insisted  upon  in  this  court. 

The  case  of  Moore  v.  Titman,  43  111.  169,  gives  the  same 
effect  to  a  removal  from  the  homestead. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reve?*sed. 
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Henry  Meinert  et  al. 

v. 

James  M.  Stookey  et  al. 


1.  Issue  of  fact — must  be  disposed  of.  "Where  the  general  issue  is  pleaded  to 
the  common  counts  in  a  declaration,  and  a  demurrer  to  a  special  count  therein  is 
overruled,  it  is  error  to  render  final  judgment  on  such  demurrer,  without  dis- 
posing of  the  issue  of  fact  upon  the  common  counts. 

Appeal  from  the  Circuit  Court  of  St.  Clair  County ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  an  action  of  assumpsit  upon  a  promissory  note. 
The  declaration  contained  a  special  count  and  the  common 
counts.  To  the  common  counts  the  defendants  pleaded  the 
general  issue,  and  tiled  a  demurrer  to  the  special  count.  The 
court  overruled  the  demurrer  and  rendered  final  j  udgment  for 
the  plaintiffs  upon  the  demurrer. 

The  defendants  thereupon  took  this  appeal,  and  insist  that 
the  court  erred  in  rendering  final  judgment  upon  the  demur- 
rer, without  disposing  of  the  issue  of  fact  upon  the  common 
counts. 

Messrs.  Winkelman  &  Dill,  for  the  appellants. 

Mr.  ¥m.  H.  Underwood,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  declaration  in  this  case  contained  a  special  count  and 
the  common  counts.  There  was  a  demurrer  to  the  former  and 
the  general  issue  was  pleaded  to  the  latter.  The  court  over- 
ruled the  demurrer  to  the  special  count,  assessed  the  dam- 
ages   and  gave  final    judgment   without    disposing  of   the 
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issue  on  the  common  counts.  That  this  was  error  was  held 
by  this  court  in  McAllister  v.  Ball,  24  111.  149,  and  Armstrong 
v.  Webster ',  30  ib.  333.  The  judgment  must  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


Andrew  Huls 

v. 
James  Buntin. 

1.  Secondary  evidence — incase  of  lost  patent.  Where  a  party  in  ejectment 
relies  upon  a  patent  title,  and  alleges  the  loss  of  the  patent,  the  book  filed  in  the 
county  clerk's  office,  giving  the  names  of  purchasers  and  the  date  of  each  entry 
of  land  in  the  county,  not  certified  to  by  the  register  of  the  land  office,  is  not 
admissible  in  evidence  to  prove  the  entry  of  the  land. 

2.  Evidence — attacking  judicial  proceedings  collaterally.  Where  the  court  has 
jurisdiction  of  the  subject  matter  and  of  the  parties,  and  has  adjudicated  in  the 
case,  that  determination  cannot  be  attacked  collaterally,  however  erroneous. 

But,  if  the  jurisdiction  were  wanting,  the  decree  and  proceedings  under  it 
would  not  bind  any  one,  and  may  be  attacked  in  any  legal  proceeding. 

3.  Evidence  in  ejectment — where  parties  claim  from  a  common  source  of  title. 
Where  the  parties  in  ejectment  both  claim  from  a  common  source  of  title,  it  is 
not  necessary  for  either  to  trace  title  beyond  such  common  source. 

4.  Rebutting  evidence — what  constitutes.  Where  a  defendant  in  ejectment 
sets  up  the  statute  of  limitations,  the  plaintiff  may  show,  in  rebuttal  thereof, 
that  the  persons  under  whom  he  claims  were  minors,  against  whom  the  statute 
could  not  run.  Such  evidence  on  the  part  of  the  plaintiff  is  properly  rebutting, 
and  not  evidence  in  chief. 

5.  Married  women — administratrix — power  to  convey  land.  An  administratrix 
who  is  a  married  woman,  may  convey  land  in  her  fiduciary  capacity,  without  her 
husband  joining  therein. 

6.  Grantee  of  minor  heirs — statute  of  limitations.  Where  persons,  who  have 
inherited  title  to  land,  were  in  their  minority  at  the  time  their  title  accrued,  and 
afterwards  conveyed  the  land  to  a  third  person,  such  grantee,   in  asserting  his 
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title  in  ejectment,  as  against  a  person  defending  under  the  statute  of  limitations, 
may  show  the  disability  of  his  grantors  at  any  time  within  the  statutory  period, 
and  thus  prevent  the  bar. 

*l.  The  statute  of  limitations  does  not  begin  to  run  until  the  disability  is 
removed,  and  the  statutory  period  must  elapse  after  the  disability  ceases,  before 
there  can  be  a  bar  under  the  statute,  and  the  rights  of  the  grantee  in  this  regard 
would  be  the  same  as  to  any  one  or  more  of  the  heirs,  to  the  extent  of  the  interest 
of  such  heir  or  heirs  in  the  premises. 

8.  Same — his  rights  in  this  regard — unlike  avoidance  of  contracts.  The  rights 
of  the  grantee  in  such  case,  to  set  up  the  minority  of  his  grantors,  to  avoid  the  bar 
of  the  statute,  is  unlike  the  plea  of  infancy,  in  which  it  is  sought  to  avoid  a  con- 
tract— the  right  to  avail  of  such  a  plea  being  personal  to  the  party  claiming  such 
disability. 

9.  Color  of  title — what  constitutes.  Where  a  deed,  purporting  to  convey 
title,  was  executed  under  a  decree  of  a  court  having  general  jurisdiction,  and  by 
a  person  having  power  to  execute  the  decree,  such  deed  is  color  of  title ;  and 
this,  notwithstanding  the  decree  may  have  been  erroneous,  or  even  void  for  want 
of  jurisdiction. 

Writ  of  Error  to  the  Circuit  Court  of  Crawford  county ; 
tide  Hon.  Aaron  Shaw,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  E.  Callahan,  for  the  plaintiff  in  error. 

Mr.  J.  C.  Allen,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  for  the  recovery  of  the 
north-east  quarter  of  Sec.  29,  Township  6  north,  Range  10 
west,  in  Crawford  county.  The  cause  was  tried  at  the  April 
term,  1867,  by  the  court  and  a  jury.  On  the  trial,  plaintiff  in 
error  offered  to  read  in  evidence  the  book  filed  in  the 
county  clerk's  office,  giving  the  names  of  the  purchasers  and 
the  date  of  each  entry  of  lands  in  the  county,  for  the  purpose 
of  proving  that  Samuel  Shaw  had   entered  the   land   and 
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become  the  purchaser  thereof  in  eighty  acre  tracts  in  the 
years  1828  and  1829.  He  also  proved  that  search  had  been 
made  and  the  original  patents  could  not  be  found.  Defendant 
objected  to  the  book  as  evidence,  and  his  objection  was  sus- 
tained by  the  court.  In  this  there  was  no  error.  If  lost, 
plaintiff  should  have  applied  to  the  commissioner  of  the 
general  land  office,  and  obtained  duplicate  patents.  They 
are  held  to  be  evidence  not  subject  to  our  recording 
laws,  and  admissible  as  original  testimony  without  laying  a 
foundation  for  their  introduction.  Where  the  original  is  lost,  a 
duplicate  should  be  obtained  from  the  authority  which  issued 
it.     Graves  v.  Brum,  1  Gilm.  167. 

The  book  might  probably  have  been  admissible,  had  the 
register  of  the  land  office  certified  that  it  was  a  correct  copy 
from  the  books  of  entry  in  the  land  office,  that  officer  being 
authorized  by  the  statute  to  make  certificates  that  entries  have 
been  made,  they  being  declared  to  be  evidence  of  the  fact. 
But  in  this  case  there  was  no  such  certificate,  and  it  could  not 
be  supplied  by  parol  testimony.  The  statute  has  not  declared 
such  books  to  be  evidence,  and  under  the  rules  of  evidence 
they  could  not  be  received,  because  better  evidence  was  within 
the  reach  of  the  party,  and  he  was  bound  to  avail  himself  of 
it  or  submit  to  the  consequences  of  its  non-production. 

It,  however,  appears  from  the  evidence,  that  both  parties 
claim  to  derive  title  from  the  same  source.  Plaintiff  in  error 
claims  from  Shaw,  through  his  heirs,  while  defendant  claims 
from  him  through  his  administratrix,  under  a  sale  authorized 
by  a  decree  of  court.  In  such  a  case,  it  was  unnecessary  for 
plaintiff  in  error  to  trace  title  beyond  the  common  source,  and 
having  shown  that  they  both  claimed  to  derive  title  from  Shaw, 
there  was  no  necessity  for  him  to  show  how  Shaw  acquired 
or  held  title.  The  question  was  then  presented,  whether 
plaintiff  in  error  had  acquired  and  was  the  legal  owner  of 
Shaw's  title.  To  establish  that  fact,  he  introduced  deeds  of 
conveyance  from  the  heirs  of  Shaw  to  himself,  for  the  land  in 
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controversy.  He  also  introduced  orders  of  the  circuit  court, 
licensing  the  administratrix  of  Shaw's  estate  to  sell  the  real 
estate  in  controversy,  and  which  are  claimed  to  be  irregular  and 
to  have  conferred  no  title  upon  the  purchaser,  for  want  of  juris- 
diction of  the  court  over  the  heirs  to  render  the  decree  licens- 
ing the  sale. 

From  the  portion  of  the  record  in  that  proceeding  read  in 
evidence,  it  seems  to  have  been  erroneous,  but  as  it  does  not 
purport  to  be  the  entire  record,  we  deem  it  unnecessary  to  dis- 
cuss the  question  whether  there  was  jurisdiction  to  sustain  the 
decree  and  sale.  If  the  court  had  jurisdiction  of  the  subject 
matter,  and  of  the  persons  of  the  parties,  and  did  adjudicate  in 
the  case,  that  determination  cannot  be  attacked  collaterally, 
however  erroneous.  But  if  jurisdiction  were  wanting,  the 
decree  and  proceedings  under  it  would  not  bind  any  one,  and 
they  could  be  attacked  in  any  legal  proceeding. 

Defendant  in  error  introduced  in  evidence  a  deed  from  the 
administratrix  to  himself,  for  the  land  in  controversy.  It, 
however,  appeared  that  she  was  sole  and  unmarried  when  she 
became  an  administratrix,  but  had  married  and  was  a  ferae 
covert  when  she  executed  the  deed ;  and  it  is  objected  the 
deed  is  inoperative,  because  her  husband  did  not  join  her  in 
its  execution.  As  to  her  real  estate  or  dower,  she  is  undoubt- 
edly powerless  to  convey  or  release,  unless  joined  by  her 
husband,  but  when  acting  as  a  mere  agent  or  instrument  of 
the  law,  it  is  different.  When  the  law  authorizes  a  married 
woman  to  act  as  an  administratrix,  it  necessarily  clothes  her  with 
power  to  perform  all  acts  necessary  to  a  complete  performance 
of  all  the  duties  of  the  position.  An  administratrix  is  not 
only  authorized,  but  required,  when  necessary,  to  petition  the 
court  for  leave  to  sell  real  estate  to  pay  debts,  and  when  leave 
is  granted,  the  law  imposes  the  duty  of  making  the  sale ;  and 
it  is  not  so  unreasonable  as  to  require  the  performance  of  the 
duty,  and  still  leave  it  in  the  power  of  a  person  wholly  dis- 
connected with  the  trust  to  frustrate  the  requirements  of  the 
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law.  Such  is  not  the  law,  and  this  deed  was  executed  in 
pursuance  to  legal  power. 

Having  been  executed  under  a  decree  of  a  court  having 
general  jurisdiction,  and  being  made  by  a  person  having  power 
to  execute  the  decree,  the  deed  was  color  of  title.  And  this 
is  equally  true,  notwithstanding  the  decree  may  have  been 
erroneous,  or  even  void,  for  the  want  of  jurisdiction.  The 
deed,  on  its  face,  purported  to  convey  title,  and  was  executed 
by  the  person  named  in  the  decree,  and  under  such  a  deed,  the 
person  claiming  its  benefits  may  invoke  the  aid  of  the  act  of 
1839  to  bar  a  recovery,  although  it  might  not  be  sufficient,  as 
a  link  in  a  chain,  to  establish  title.  It  appears  that  defendant 
in  error  had  been  in  possession  under  this  deed  for  more  than 
twenty  years,  and  had  paid  all  taxes  legally  assessed  upon  the 
land  for  more  than  seven  successive  years.  This,  then,  prima 
facie  constituted  a  bar  under  the  twenty  years'  limitation,  or 
the  act  of  1839,  requiring  claim  and  color  of  title  made  in 
good  faith,  together  with  possession  and  payment  of  taxes 
for  seven  successive  years,  all  concurring. 

Plaintiff  in  error,  to  rebut  this  prima  facie  bar  of  the 
statute,  offered  to  prove  that  the  heirs  of  Shaw  were 
minors  at  the  time  of  his  death,  and  that  the  disability  did 
not  cease,  so  that  the  statute  could  create  a  bar.  The  court 
rejected  this  evidence,  and  this  is  urged  as  error.  It  is  insis- 
ted that  this,  if  evidence  at  all,  was  primary  and  not  rebutting 
testimony,  and  that  it  should  have  been  offered  in  chief.  We 
perceive  no  force  in  this  position.  A  plaintiff  in  ejectment 
may  rest  when  he  has  shown  a  prima  facie  right  to  recover. 
He  is  not  required  to  anticipate  the  defense  that  will  be  inter- 
posed. In  this  case,  plaintiff  in  error  was  not  bound  to  know 
whether  defendant  in  error  would  rely  upon  the  statute  of 
limitations ;  upon  a  paramount  outstanding  title ;  that  the 
persons  claiming  to  be  heirs  of  Shaw,  *were  not  his  heirs ; 
that  they  had  previously  conveyed  to  other  parties  ;  that  their 
deeds  to  plaintiff  in  error  were  forgeries,  or  any  other  of  the 
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defenses  that  may  exist  to  a  recovery  in  ejectment.  To  require 
a  plaintiff  in  ejectment  to  anticipate  every  defense  that  might 
be  interposed,  would  be  unreasonable — would  create  delay  in 
the  dispatch  of  business,  and  work  great  hardship.  He  is  only 
required,  by  the  rules  of  evidence,  to  show  a  right,  unopposed, 
to  recover,  and  then  to  permit  the  defendant  to  disclose  his 
defense  ;  after  which,  he  is  entitled  to  rebut  any  defense  that 
may  have  been  interposed. 

It  is  again  insisted,  that  plaintiff  in  error  had  no  right  to 
rely  upon  the  disability  of  infancy  of  the  heirs  of  Shaw,  to 
prevent  the  bar  of  the  statute ;  that  the  disability  was  per- 
sonal to  them,  and  was  not  transferred  to  plaintiff  in  error  by 
the  conveyance  of  the  land  to  him.  An  infant,  feme  covert, 
or  other  person  within  the  saving  of  the  statute,  may  show 
the  disability  at  any  time  within  the  statutory  period,  and 
thus  prevent  the  bar.  And  the  grantee  must  be  held  to 
occupy  the  same  position.  The  person  claiming  the  bar  only 
acquires  it  as  against  persons  who  are  bound  to  assert  their 
rights  within  the  limited  period.  He  can  only  insist  that  the 
action  or  entry  is  tolled  by  the  neglect  of  the  owner,  not 
under  disability,  to  assert  his  rights  within  the  statutory  period. 
As  against  persons  under  disability,  he  has  not  acquired  any 
right.  And  where  he  shows  that  he  has  performed  the  statu- 
tory requirement  which  confers  the  right,  his  apparent  bar  is 
overcome  when  it  is  shown  that  the  person  against  whom  it 
is  asserted,  is  not  embraced  within,  but  is  excepted  from,  the 
provisions  of  the  statute. 

The  statute  does  not  begin  to  run  until  the   disability  is 

removed,  and  hence  no  bar  can  be  acquired,  against  a  person 

under  disability.     The  statutory  period  must  elapse  after  the 

disability  ceases,  before  there  can  be  a  bar  under  the  statute. 

And  had  plaintiff  in  error  shown  that  seven  years  had  not 

elapsed  after  the  heirs  had  arrived  at  age,  he  would  have 

destroyed    the   prima  facie    defence,   and    shown    that  no 

bar  had  ever  existed.     And  the  same  is  true  if  the  evidence 
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had  shown  that  any  part  of  the  heirs  were  not  of  age  seven 
years  before  the  suit  was  instituted,  to  the  extent  of  the  inte- 
rest of  such  heir  in  the  premises,  but  not  as  to  those  who  had 
attained  their  majority  more  than  seven  years  before  suit  was 
brought. 

The  bar  of  the  statute  is  wholly  unlike  infancy  or  coverture, 
and  the  like,  where  the  person  has,  under  disability,  acted  and 
seeks  to  avoid  the  act.  In  that  case,  the  person  who  acted 
under  disability,  can  alone  plead  it  or  avoid  the  act.  Where 
a  minor  sells  and  conveys  real  estate,  he  alone  can  annul  such 
conveyance,  but  if  he,  on  arriving  at  age,  sell  and  convey  to 
another,  this  will  avoid  the  sale,  and  the  grantee  may  show 
that  the  prior  sale  had  been  annulled.  In  such  a  case,  the 
second  grantee  does  not  claim  to  set  up  the  disability  for  the 
minor,  but  simply  to  show  that  his  grantor  had  exercised  the 
right  and  that  he  had  acquired  rights  in  the  property.  In 
this  case,  the  plaintiff,  after  showing  that  he  was  the  grantee 
of  the  minors,  had  the  right  to  show  that  defendant  had  not 
acquired  the  bar  of  the  statute  of  limitations.  And  the  court 
below  erred  in  refusing  to  permit  him  to  prove  the  fact,  and 
the  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Edward  T.  Ross 

v. 
Garrett  Clawson. 

1.  Pleading — of  the  description  of  the  makers  of  a  note  executed  by  partners. 
Where  a  declaration  upon  a  promissory  note,  in  the  introductory  part  thereof, 
described  the  defendants,  Edward  T.  Ross   and   George   M.  Hinckley,  partners, 
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doing  business  under  the  name  of  Ross  &  Hinckley,  and  then  averred  they  made 
the  note  sued  upon — that  is,  substantially,  an  averment,  that  the  note  was  exe- 
cuted by  them  as  partners. 

2.  Pleading  and  evidence — of  the  admissibility  of  a  note  in  evidence,  as  declared 
upon.  Where  it  is  averred  in  a  declaration  upon  a  promissory  note,  the  instru- 
ment declared  upon  was  executed  to  "  Garrett  Clawson," — a  note  which  is  made 
payable  to  "  G.  Clawson  "  will  support  the  averment. 

Writ  of  Error  to  the  Court  of  Common  Pleas  of  the  city 
of  Cairo;  the  Hon.  John  Olney,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  upon  a  promissory  note, 
brought  by  Garrett-  Clawson,  against  Edward  T.  Ross  and 
George  M.  Hinckley.  A  special  count  in  the  declaration 
describes  the  parties  to  the  note  as  follows :  "  Garrett  Claw- 
son, plaintiff  in  this  suit,  by  Munn  &  Pope,  his  attorneys, 
complains  of  Edward  T.  Ross  and  George  M.  Hinckley,  part- 
ners, doing  business  under  the  name,  style  and  hrm  of  Ross 
&  Hinckley,  defendants,  of  a  plea  of  trespass  on  the  case  on 
premises,  for  that,  whereas,  the  defendants,  on  &c,  at  &c, 
made  their  promissory  note  in  writing,  and  delivered  the 
same  to  the  plaintiff,  and  thereby  promised  to  pay  to  the 
plaintiff  or  order,  two  hundred  and  thirty  dollars  and  twenty- 
five  cents,  for  value  received,  in  thirty  days  after  the  date 
thereof,  which  period  has  now  elapsed,  and  the  defendants, 
then  and  there,  in  consideration  of  the  premises,  promised  to 
pay  the  amount  of  the  said  note  to  the  plaintiff,  according  to 
the  tenor  and  effect  thereof." 

The  note  offered  in  evidence,  under  this  count,  was  as  fol- 
lows :  "  Thirty  days  after  date,  for  value  received,  we 
promise  to  pay  G.  Clawson,  or  order,  the  sum  of  two  hundred 
and  thirty  dollars  and  twenty-five  cents. 

Cairo,  Sept.  2,  1867. 

(Signed,)  ROSS  &  HINCKLEY," 

and  was  objected  to. 

1st.     Because  payee  of  note  was  not  correctly  described. 
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2d.  That  those  who  executed  the  note  did  so  as  partners. 
The  court  admitted  the  note  in  evidence,  and  rendered  judg- 
ment for  the  plaintiff,  against  the  defendant  Ross,  who,  alone, 
was  served  with  process,  whereupon  he  sued  out  this  writ  of 
error,  and  insists  that  his  objection  to  the  note  in  evidence 
was  well  taken. 


Mr.  S.  P.  "Wheeler,  for  the  plaintiff  in  error. 

Messrs.  Munn  &  Pope,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Beeese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  to  the  Court  of 
Common  Pleas  of  the  city  of  Cairo,  by  Garrett  Clawson, 
against  Edward  T.  Ross  and  George  M.  Hinckley,  as  partners, 
on  the  following  note :  "  Thirty  days  after  date,  for  value 
received,  we  promise  to  pay  G.  Clawson,  or  order,  the  sum  of 
two  hundred  and  thirty  dollars  and  twenty-five  cents.  Cairo, 
Sept.  2, 1867.  ROSS  &  HINCKLEY." 

The  declaration,  in  the  introductory  part,  describes  the 
plaintiff  as  Garrett  Clawson,  and  the  defendants,  Edward  T. 
Ross  and  George  M.  Hinckley,  partners,  doing  business  under 
the  nanfe  and  style  of  Ross  &  Hinckley,  and  then  avers  that 
they  made  their  promissory  note  in  writing,  and  delivered  the 
same  to  the  plaintiff. 

"With  this  special  count  on  the  note,  were  the  common 
counts.  Process  was  served  on  Ross  only,  and  the  general 
issue  being  pleaded  by  him,  the  cause  was  submitted  to  the 
court,  without  a  jury. 

On  presenting  the  note  as  evidence,  the  defendant  objected, 
but  the  court  admitted  it  in  evidence,  and  the  defendant 
excepted.  * 

This  was  all  the  evidence,  and  the  court  found  for  the  plain- 
tiff, and  assessed  the  damages  at  two  hundred  and  thirty-six 
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dollars,  and,  after  overruling  a  motion  for  a  new  trial, 
rendered  judgment  for  that  amount. 

To  reverse  this  judgment,  the  defendant  brings  the  record 
here  by  writ  of  error,  and  makes  the  objection  that  the  note 
was  improperly  admitted  as  evidence. 

Counsel,  in  support  of  the  objections,  refers  to  the  case  of 
Johnson  impleaded,  &c,  v.  Buel  et  al.,  26  111.  66. 

That  case  is  not  like  this.  Here,  it  is  substantially  averred 
in  the  declaration,  that  the  note  was  executed  by  the  defen- 
dants as  partners.  There  was  no  such  averment,  or  an  equiva- 
lent to  it,  in  the  case  cited. 

It  differs  from  the  case  of  Hurd  et  al.  v.  Curtis  et  al.,  18  ib. 
188,  also  cited  by  plaintiff  in  error.  In  that  case,  the  declara- 
tion averred  that  the  note  was  executed  by  Israel  A.  Hurd, 
William  C.  Hurd  and  John  M.  Noteler,  as  joint  makers  of 
the  note.  There  was  no  allegation  that  they  were  partners, 
or  that  they  used  the  signatures  of  Hurds  and  Noteler;  hence, 
the  note  offered  did  not  support  the  simple  allegation  that 
Israel  A.  and  William  C.  Hurd,  and  John  M.  Noteler  executed 
the  note.  It  did  not  show  that  they  were  the  Hurds  and 
Noteler  who  signed  the  note. 

The  case  of  Brent  v.  Shook,  36  ib.  125,  does  not  appear 
to  us  to  have  any  bearing  on  this  case.  That  merely  decides 
that  a  plaintiff,  describing  himself  as  administrator,  being 
upon  a  note  executed  to  him  as  administrator,  and  not  making 
profert  of  his  letters  of  administration,  shall  be  considered  as 
suing  in  his  own  right,  and  the  addition  of  "  administrator  " 
held  to  be  mere  description  of  the  person. 

In  this  case,  it  is  substantially  alleged  that  the  note  was  exe- 
cuted by  the  defendants  as  partners,  and,  under  the  general 
issue,  their  liability  as  such  was  admitted. 

As  to  the  remaining  objection,  that  the  note  was  payable  to 
G.  Clawson,  and  there  was  no  averment  that  Garrett  Clawson 
is  the  same  person,  and  no  offer  or  attempt  to  prove  it, — under 
the  authority  of  the  case  of  Greathouse  v.  Kip,  3  Scam.  331, 
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and  of  Pickering  v.  Pulsifer,  4  Gilm.  79,  that  fact  will  be 
presumed.  In  Kip's  case,  the  note  was  averred  to  be  made 
>ayable  to  Theodore  H.  H.  Kip.  The  production  of  a  note 
iigned  T.  H.  H.  Kip,  was  held  to  sustain  the  averment, 
without  further  proof. 

In  the  other  case,  the  declaration  averred  that  Loring  Pick- 
ering made  the  note.  A  note  signed  L.  Pickering  was  the 
only  evidence  offered  on  the  trial,  and  it  was  held  the  aver- 
ment was  supported.  See,  also,  on  this  point,  Cooper  v.  Bailey, 
52  Maine,  230. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Henry  C.  Meade  et  al. 

v. 
Joel  K.  Finley. 


1.  Judicial  salk — setting  same  aside  at  instance  of  the  purchaser.  Where  the 
plaintiff  in  an  execution  procured  a  sale  of  real  estate  of  the  defendant,  to  be  made 
thereunder,  and  himself  became  the  purchaser,  filed  his  bill  in  chancery  to  set  aside 
the  sale,  on  the  alleged  ground  that  the  defendant  had  a  homestead  right  in  the 
premises,  and  were  therefore  not  subject  to  sale ;  in  answering  the  bill,  the 
defendant  disclaims  having  any  right  of  homestead  in  the  premises,  and  it  not 
appearing  that  any  homestead  right  did  exist,  the  bill  was  properly  dismissed. 

2.  While  the  court  might  properly  have  directed  the  defendant  in  such  case 
to  bring  into  court  a  deed  of  release  of  homestead  in  support  of  his  answer,  it 
had  no  right  to  require  the  complainant  to  accept  such  deed  in  discharge  of  any 
real  or  supposed  liability  on  the  part  of  the  defendant ;  this  should  be  left 
optional  with  them. 
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Appeal  from  the  Circuit  Court  of  Marion  county ;  the  Hon. 
Silas  L.  Bryan,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  B.  B.  Smith,  for  the  appellants. 

Messrs.  O'Melveny     &   Merritt,  for  the   appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  to  set  aside  a  sale  of 
real  estate,  under  a  judgment  and  execution  in  favor  of  com 
plainants,  and  against  the  defendant,  on  the  ground  that  the 
property,  which  was  purchased  by  the  complainants,  was  sub- 
ject to  a  homestead  right  in  favor  of  defendant,  and  there- 
fore not  subject  to  sale.  The  defendant  answered,  denying 
that  he  was  entitled  to  a  homestead  in  the  premises,  and  dis 
claiming  all  such  right.  It  appears  from  the  record  that  the 
cause  was  referred  to  a  master,  and  testimony  was  taken  by 
him  and  reported  to  the  court,  but  neither  the  testimony  nor 
the  master's  report  is  incorporated  in  the  record.  It  does  not 
therefore  appear  whether,  as  a  matter  of  fact,  the  premises 
were  subject  to  a  homestead  right  or  not.  The  court  dismissed 
the  bill,  at  the  same  time  decreeing  that  the  complainants 
should  accept  from  the  defendant  a  quit-claim  deed  in  dis- 
charge of  all  liability.  The  complainants  appealed,  and  assign 
both  these  orders  for  error. 

So  far  as  appears  in  the  record,  the  order  dismissing  the 
bill  was  clearly  right.  The  disclaimer  by  the  defendant 
of  all  homestead  right  would  be  binding  upon  him,  and 
relieve  the  title  of  all  cloud  on  that  ground,  so  far  as  his 
rights  are  concerned,  supposing  a  homestead  right  to  have 
existed.  If  he  has  a  wife,  there  would  be  a  question  whether 
her  rights  would  be  waived  by  his  disclaimer,  but  it  does  not 
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appear  that  he  has  one,  or,  as  already  remarked,  that  a  home- 
stead right  existed  at  all.  This  record,  therefore,  shows  no 
acts  entitling  the  appellants  to  relief,  and  the  order  dismissing 
the  bill  was  proper. 

The  order  requiring  the  complainants  to  accept  a  deed  from 
defendant,  in  discharge  of  the  liability  of  the  latter,  was 
improperly  made.  The  court  might  properly  have  required 
the  defendant  to  bring  into  court  a  deed  of  release  of  home- 
stead in  support  of  his  answer,  but  had  no  right  to  require  the 
complainants  to  accept  it  in  discharge  of  any  real  or  supposed 
liability  on  the  part  of  defendant.  This  should  have  been 
left  optional  with  them.  It  is  not  apparent  how  that  order 
will  prejudice  the  complainants,  but  as  they  complain  of  it 
here,  that  order  is  set  aside,  and  the  residue  of  the  decree,  dis- 
missing the  bill,  will  stand. 

Decree  modified. 


Illinois  Central  Railroad  Company 

v. 
Elizabeth  Hutchinson,  Adm'x,  etc. 

1.  Negligence — in  railroad  companies — and  herein  of  relative  negligence. 
Where  a  person,  while  intoxicated,  placed  himself  about  dark,  or  in  the  dusk  of 
evening,  on  a  railroad  track,  running  along  a  public  street  in  a  city,  where  the 
company's  trains  were  constantly  passing  and  repassing,  and  so  remained  there 
until  he  was  run  over  and  killed  by  a  passing  engine  of  the  company,  the 
deceased  will  be  held  to  have  been  guilty  of  such  gross  negligence,  that  no 
recovery  could  be  had  against  the  company  for  the  injury,  unless  it  appear  that 
the  agents  of  the  company  willfully  caused  the  death  of  the  party,  or  were  guilty 
of  such  gross  negligence  on  their  part,  as  amounted  ^n  law  to  a  willful  neglect 
of  duty. 
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Appeal  from  the  Circuit  Court  of  Alexander  county ;  the 
Hon.  John  Olney,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Green  &  Gilbert,  for  the  appellants. 

Messrs.  Allen  &  Webb,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Elizabeth  Hutchinson, 
administratrix  of  Alexander  Hutchinson,  deceased,  in  the 
Alexander  Circuit  Court,  against  the  Illinois  Central  Eailroad 
Company,  to  recover  compensation  for  causing  the  death  of 
her  husband,  under  the  act  of  February  12th,  1853,  by  neg- 
lect, wrongful  act  or  default  of  the  company.  The  declara- 
tion avers  that  while  the  company  were  running  their  engine 
on  the  track  along  one  of  the  public  streets  in  the  city  of  Cairo, 
when  it  was  dark,  deceased  was  run  over,  in  crossing  the 
track  with  due  caution  and  care,  in  consequence  of  the  neg- 
lect of  the  company  to  have  a  head  light,  to  ring  a  bell  or  to 
sound  a  whistle. 

On  the  trial,  the  evidence  tended  to  show  that  deceased  had 

been  drinking,  but  to  what  extent   does  not  very  distinctly 

appear.     Two  witnesses  testified  to  his  position  at  the  time,  or 

just  before,  the  accident  occurred.     One  says  he  was  sitting  on 

the  rail  of  the  track,  and  the  other,  on  the  end  of   a  tie  and 

leaning  over  the  side  of  the  track.     There  is  a   difference  in 

the  statements  of  witnesses  as  to  the  time  of    day  and  the 

ability  of  persons  to  see  and  hear  the  train,  but  he  could  see 

the  bulk  of  a  man  50  yards,  and  the  engine  150.      One  says 

it  was  getting  dark.     Another  says  it  was  rather  inclined  to  be 

dark.     Another  says  they  were  just  lighting  the  lamps  on  the 

street  when  the  accident  occurred.     Witnesses   differ  as  to 
52 — 47th  III. 


410  I.  C.  K.  R.  Co.  v.  Hutchinson,  Adm'x,  etc.  [June  T., 

Opinion  of  the  Court. 

whether  the  bell  was  ringing,  but  all  agree  that  there  was  no 
head  light  on  the  engine,  nor  does  it>  appear  that  the  whistle 
was  being  sounded.  We  make  this  statement  of  the  main 
facts  of  the  case,  from  a  large  amount  of  evidence,  to  show 
upon  what  appellants  based  their  fifth  instruction,  which  was 
refused  by  the  court  below,  and  the  refusal  of  which,  is 
now,  among  other  rulings  of  the  court,  assigned  for  error.  It 
is  this: 

"If  the  jury  believe,  from  the  evidence,  that  the  deceased, 
while  intoxicated,  placed  himself,  about  dark,  or  in  the  dusk 
of  the  evening,  on  defendants'  track,  running  along  a  public 
street,  where  defendants'  trains  were  constantly  passing  and 
repassing,  and  so  remained  there  until  run  over  and  killed  by 
the  passing  engine  of  defendants,  then  deceased  was  guilty  of 
such  gross  negligence  that  you  should  find  the  defendants  not 
guilty ;  unless  you  further  believe  from  the  evidence  that  the 
agent  or  agents  of  defendants  willfully  caused  the  death  of 
deeeased,  or  were  guilty  of  such  gross  neglect  on  their  part 
as  amounts  in  law  to  a  willful  neglect  of  duty." 

There  can  be  no  question  that  railroad  companies,  who 
appropriate  streets  or  other  thoroughfares  to  their  own  use, 
and  run  their  tracks  along  such  public  passways,  must  be 
held  to  a  very  high  degree  of  care  and  diligence.  Public 
safety  requires  it,  and  they  must  be  held  to  strictly  observe 
the  duty.  In  such  a  street,  the  entire  public  have  a 
right  to  its  use.  It  was  created,  and  it  is  maintained  for  that 
purpose.  It  is  an  easment  that  may  be  enjoyed  alike  by  the 
active  and  vigorous,  the  old,  the  infirm,  and  the  young  and 
inexperienced.  It  is  true,  the  company  have  subsequently 
acquired  an  easement  which  authorized  them  to  construct  the 
track  of  their  road  along  this  street.  But  they  did  not 
thereby  acquire  the  use  of  the  street  to  the  exclusion  of  the 
citizens,  who,  from  necessity,  choice,  or  mere  whim,  might  see 
proper  to  travel  over  or  along  it.  The  right  was  in  common 
to  the  community  and  to  the  company,  to  use  it  in  the  several 
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modes  their  easements  authorized  and  permitted.  Neither  can 
exclude  the  other,  nor  so  exercise  the  use  of  their  easement 
as  to  materially  obstruct  the  others  in  the  enjoyment  of  their 
rights. 

The  company  have  no  right  to  unnecessarily  obstruct  the 
street  by  having  their  trains  standing  on  the  track ;  nor  has 
an  individual  the  right  to  obstruct  the  track  of  a  road,  by 
unnecessarily  placing  or  leaving  his  property  thereon,  or  by 
sitting  or  standing  on  the  same.  And  it  must  be  held  to  be 
great  negligence  for  a  person,  whether  intoxicated  or 
sober,  to  either  stand  or  sit  on  the  track  of  a  railroad 
until  struck  and  injured  by  a  passing  train.  All  intelligent 
beings  must  know  that  such  conduct  is  not  only  hazardous, 
but  negligent  in  a  high  degree.  They  must  know  that  death 
or  grievous  injury  must  be  the  inevitable  result  of  remaining 
thus  exposed  until  a  train  shall  pass.  Nor  does  it  excuse  an 
individual  to  say  that  he  was  drunk.  "While  perhaps  he  may 
not  be  held  to  that  high  order  of  care  that  is  exacted  from  a 
sober  person,  still  he  is  not  excused  from  diligence  and  care. 

If  an  individual  were  to  become  intoxicated,  and  thus 
expose  himself,  and  injury,  not  resulting  in  death,  were  to 
ensue,  it  would  not  be  held  that  he  was  thereby  excused  from 
diligence,  if  due  precaution  was  observed  by  the  company  in 
operating  their  engines  or  trains.  It  is  the  settled  law  of  this 
court,  that  in  such  cases  negligence  is  relative.  The  fact  that 
an  individual  is  negligent,  even  grossly  negligent,  does  not 
authorize  or  even  justify  the  employees  of  the  company  to 
kill,  or  even  injure  such  person,  willfully  or  wantonly.  The 
fact  that  the  person  injured  has  been  guilty  of  negligence, 
does  not  release  the  company  from  the  ilse  of  every  reasona- 
ble precaution  to  prevent  the  injury  to  individuals.  Even 
where  the  individual  is  guilty  of  negligence,  and  the  engine 
driver  sees  the  danger  and  has  it  in  his  power  to  avoid  injury, 
and  he  wantonly  or  willfully  destroys  the  life  of  the  indi- 
vidual,  he    is    guilty  of  crime,  and    might,   no   doubt,  be 
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punished  accordingly.  No  class  of  men  have  the  right  to 
willfully  destroy  human  life,  and  to  do  so  is  criminal.  Yet, 
when  the  negligent  conduct  of  a  person  injured  or  killed  has 
rendered  it  impossible  for  the  engine  driver,  with  the  use  of 
the  highest  degree  of  care,  to  avoid  the  act,  then  he  is  excused. 

Knowing,  as  the  engine  driver  did,  that  he  was  operating 
his  engine  along  a  public  thoroughfare,  and  that  old  and 
infirm  persons,  children  and  drunken  persons,  were  liable  at 
all  times  to  be  abroad  on  the  street,  and  thus  in  danger  from 
passing  trains,  it  was  his  duty  to  have  used  every  precaution 
to  avoid  inflicting  injury.  If  he  did  this,  then  the  company 
cannot  be  held  liable.  The  degree  of  care  which  devolved 
upon  him  in  this  public  street  in  the  city,  was  greater  than  in 
the  country,  where  he  has  no  reason  to  expect  persons  will  be 
on  the  track,  and  hence  less  vigilance  is  required.  Knowing 
the  danger  incident  to  the  running  of  his  engine  on  this  street, 
although  there  was  negligence  on  the  part  of  deceased,  more 
diligence  was  required  of  him  than  at  other  portions  of  the 
road,  and  what  might  be  justifiable  at  other  places,  might  be 
such  gross  negligence  on  his  part  as  to  render  his  conduct  will- 
fully negligent.  Negligence  being  relative,  it  follows  that 
time,  place,  and  the  circumstances  must  all  be  considered  in 
determining  the  question.  What  would  under  one  state  of 
facts  be  gross  negligence  on  the  part  of  the  company,  or  an 
individual,  might,  under  different  circumstances,  be  excusable. 

The  instruction  was  in  accordance  with  the  views  here 
expressed,  and  should  have  been  given.  It  is,  however, 
insisted  that  the  last  clause  is  abstract,  and  leaves  the  jury  to 
determine  what  amounts  in  law  to  a  willful  neglect  of  duty. 
It  may  be  that,  although  it  announced  the  law  correctly, 
this  clause  is  liable  to  this  criticism,  but  it  would  not  likely 
have  misled  the  jury.  If  appellee  was  apprehensive  that  it 
might  mislead  the  jury,  she  could  have  aske,d  an  instruction 
informing  them  what  would  amount  in  law  to  .a  willful  neglect 
of  duty. 
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We  perceive  no  objections  to  the  instructions  given,  or  any 
error  in  refusing  appellants'  other  instructions.  And  as  the 
case  must  be  passed  upon  by  another  jury,  we  deem  it  impro- 
per to  discuss  the  evidence.  The  court  below,  in  refusing  to 
give  the  fifth,  of  appellants'  instructions,  committed  an  error, 
and  the  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


James  Wilhite  et  al. 

v. 
Zadock  Pearce  et  al. 

1.  Service  op  process — in  chancery.  The  statute  requires  that  service  of 
process  in  chancery  be  by  copy — service  by  reading,  is  not  sufficient. 

2.  Preserving  evidence — upon  which  a  decree  is  founded.  The  record  of  a 
chancery  proceeding  must  preserve  the  evidence  upon  which  a  decree  is 
based  either  by  a  bill  of  exceptions,  or  by  recital  in  the  decree  that  certain  facts 
•were  found. 

3.  Decree — recitals.  It  must  appear  from  the  record  that  the  court  heard 
evidence  and  found  the  allegations  of  the  bill  to  be  true. 

4.  So,  where  it  appears  that  premises,  whereof  a  partition  is  sought,  are  incum- 
bered, but  the  record  does  not  show  that  proof  was  heard  of  that  fact — such  a 
record  is  erroneous. 

5.  Reference  to  master.  Where  a  case  is  referred  to  the  master  for  proof 
and  computation,  ne  should  report  the  facts,  as  proved  before  him,  and  the 
amount  found  due,  to  the  court ;  he  has  no  right  to  adjudicate  upon  such  ques- 
tions. 

6.  Infant  defendants — strict  proof  required.  Nothing  can  be  admitted,  but 
every  essential  particular  must  be  proved,  against  infant  defendants,  whether 
they  answer  by  guardian  ad  litem  or  not. 

7.  Master — acting-  as  solicitor.  It  is  error  to  refer  a  case  to  the  regular  mas- 
ter when  he  is  acting  as  solicitor  in  the  case. 
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8.  Attorney's  fees — whether  taxable  as  costs.  In  a  suit  in  chancery  for  parti- 
tion of  lands,  the  fees  of  the  attorney  for  the  complainant  are  not  taxable  as 
costs. 

Writ  of  Error  to  the  Circuit  Court  of  Crawford  county ; 
the  Hon.  Alfred  Kjtchell,  Judge,  presiding. 

The  facts  fully  appear  in  the  opinion  of  the  court. 


Mr.  J.  P.  Barlow  and  Mr.  J.  K.  Albright,  for  the  plaintiffs 
in  error. 

Mr.  E.  Callahan,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  in  chancery,  in  the  Crawford  Circuit 
Court,  by  Zadock  A.  Pearce  and  Louisa  Jane,  his  wife,  against 
John  M.  Wilhite  and  others,  as  heirs-at-law  of  Enoch  Wil- 
hite, deceased,  for  the  partition  of  certain  real  estate,  of 
which,  it  was  alleged,  Enoch  Wilhite  died  seized  and  pos- 
sessed. 

Process  was  duly  served  on  all  the  defendants,  except  I.  P. 
Murphy,  who  was  served  by  reading.  Some  of  the  defen- 
dants were  infants,  under  age,  namely :  William  C.  Wilhite, 
John  Murphy,  Aura  Wilhite,  Aula  Wilhite,  and  Cliffe  Stan- 
ford, for  whom  a  guardian  ad  litem  was  appointed. 

A  formal  answer  was  put  in  by  the  guardian  ad  litem  for 
the  infants.  The  adult  defendants  suffered  a  default,  and  the 
bill  was  taken  as  confessed  as  against  them,  including  I.  P. 
Murphy,  and  the  court  decreed  that  the  lands  described  in 
the  petition  be  sold,  and  the  proceeds  applied,  first,  to  the 
payment  and  discharge  of  the  lien  on  the  lands  mentioned  in 
the  bill  of  complaint,  and  the  balance  paid  over  to  the  parties 
entitled. 
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To  reverse  this  decree,  the  defendants,  James  S.,  Milton  H., 
William  C,  Aura  and  Aula  Wilhite,  and  I.  P.  Murphy  and 
Mary  Murphy,  bring  the  record  here  by  writ  of  error,  making 
Zadock  A.  Pearce,  Louisa  Jane  Pearce,  Joseph  R.  Stanford 
and  Cliffe  Stanford,  defendants  thereto. 

Various  errors  are  assigned,  the  most  important  of  which 
are,  that  the  evidence  on  which  the  decree  was  made  is  not 
preserved  in  the  record,  and  no  evidence  to  charge  the  minor 
defendants  was  heard,  and  further,  that  I.  P.  Murphy  was  not 
duly  served  with  process,  and  the  judgment  pro  confesso 
against  him  was,  therefore,  irregular. 

The  statute,  regulating  proceedings  in  partition,  provides, 
by  section  6,  that  the  parties  shall  have  notice  of  the  applica- 
tion by  summons  duly  served.  Scates'  Comp.  161.  By 
section  7  of  the  chancery  code,  it  is  provided  that  service  of 
summons  shall  be  made  by  delivering  a  copy  thereof  to  the 
defendant,  or  leaving  such  copy  at  his  usual  place  of  abode, 
with  some  white  person  of  the  family,  of  the  age  of  ten  years 
or  upwards,  and  informing  such  person  of  the  contents  thereof. 
Ibid.  139. 

As  I.  P.  Murphy  was  not  thus  served  with  the  summons, 
and  as  he  did  not  enter  an  appearance,  the  decree  against  him 
was  erroneous.  Klemm  v.  Dewes,  28  111.  317 ;  Ditch  v. 
Edwards,  1  Scam.  127 ;  Garrett  v.  Phelps,  ib.  331. 

It  is  the  well  established  doctrine  of  this  court,  that  the 
facts  on  which  a  decree  is  based  must  appear  somewhere  in 
the  record,  either  by  bill  of  exceptions,  or  by  recital  in  the 
decree  that  certain  facts  were  found.  It  must  appear  from 
the  record  that  the  court  heard  evidence  and  found  the  allega- 
tions of  the  bill  to  be  true.     Davis  v.  Davis,  30  111.  180. 

A  most  important  fact  alleged  in  the  petition  was,  that  the 
land  sought  to  be  partitioned  was  subject  to  an  incumbrance 
to  near  its  value,  in  favor  of  the  trustees  of  schools  of  a  cer 
tain  district,  and  not  a  particle  of  proof  was  adduced  of  the 
fact,  nor  is  it  recited  in  the  decree  that  such  an  incumbrance, 
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in  fact,  existed.     For  this  reason,  also,  the  decree  is  erroneous. 

A  decree  passed  against  the  infant  defendants,  without  any 
proof  to  charge  them.  Nothing  can  be  admitted,  but  every- 
thing essential  must  be  proved,  against  an  infant.  Hitt  v. 
Ormslee,  12  111.  166  ;  Hamilton  v.  Oilman,  ib.  260  ;  Tuttle  v. 
Garrett,  16  ib.  354;  Beddick  v.  State  Bank,  27  ib.  148.  And 
whether  the  guardian  ad  litem  answers  or  not,  the  record  must 
furnish  proof  to  sustain  a  decree  against  an  infant.  Masterson 
v.  Wiswould  et  ux.,  18  ib.  48 ;  Chaffin  v.  The  Heirs  of  Kim- 
hall,  23  ib.  36  ;  Tills  v.  Allen,  27  ib.  129. 

The  court  should  have  found  the  amount  of  the  lien,  and 
that  it  was  then  subsisting,  and  if  referred  to  the  master  to 
ascertain  the  amount,  he  should  have  reported  his  finding  to 
the  court  for  approval.  The  master  had  no  right  to  adjudi- 
cate on  this  question. 

It  appears  from  the  record  that  the  solicitor  who  drafted 
the  bill  for  partition,  was  the  master  in  chancery  to  whom  the 
case  was  referred.  He  was  not  a  proper  person  to  act  as  the 
master  in  the  case  of  his  clients.  It  was  erroneous  and  impro- 
per to  refer  the  case  to  him.  It  should  have  gone  to  a  special 
master.      White  v.  Haffaker,  27  111.  349. 

The  record  also  shows  that,  besides  his  allowance  of  twenty- 
four  dollars  for  his  services  as  master,  the  court  allowed  him 
sixty  dollars  for  his  fees  as  solicitor.  This  was  also  erroneous. 
Strawn  v.  Strawn,  46  111.  412,  and  Eimer  v.  Eimer,  ante.  373  ; 
Adams  v.  Bay  son,  11  111.  26 ;  Constant  v.  Matteson,  22  ib. 
455.     The  decree  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 
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Maria  L.  Kinney  et  al. 

v. 

Jacob   Knoebel. 

1.  Sheriff's  deed — validity  of  title  founded  on.  In  deraigning  title  from  a 
sheriff's  deed,  it  is  necessary  to  show  only  a  valid  judgment,  execution  and  levy, 
and  a  sheriff's  deed,  appearing  to  have  been  made  by  virtue  of  such  judgment  and 
execution. 

2.  Sheriff's  return — does  not  affect  title.  The  title  of  a  purchaser  at  a  sheriff's 
sale  will  not  be  defeated  by  reason  of  the  sheriff  making  no  return  or  a  defec- 
tive one. 

8.  Variance — between  certificate  and  return.  But  if  the  return  and  certificate 
of  purchase  are  put  in  evidence  with  the  deed,  and  there  is  such  a  discrepancy 
between  them  as  to  raise  a  presumption  that  the  sheriff  has  made  a  conveyance 
to  a  person  not  entitled  to  it,  then  such  discrepancy  should  be  explained. 

4.  So,  where  there  is  a  variance  as  to  the  time  of  the  sale,  if  it  appears  that 
a  sale  upon  either  of  the  days  named  would  be  legal,  and  that  both  refer  to  the 
same  judgment,  such  variance  is  immaterial. 

5.  Emdence — irrelevant  as  to  trusts  and  uses  of  t7ie  purchase.  "Where  a  sheriff's 
return  shows  that  lands  were  bid  in  by  one  for  another,  evidence  offered  for  the 
purpose  of  showing  that  the  bidder  bought  for  himself,  is  properly  excluded,  in  a 
case  not  arising  between  these  parties. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  facts  of  this  case  fully  appear  in  the  opinion  of  the 
court. 

Messrs.  C.  W.  Thomas  and  G.  A.  Koerner,  for  the  appel- 
lants. 

1.    "We  contend  that  it  is  error  for  a  court,  as  a  matter  of 
course,  to  allow  an  officer  to  amend  a  return,  after  he  has  been 
out  of  office  for  a  long  time,  without  at  least  notifying  other 
parties  interested.     Dickerman  v.  Burgess,  20  111.  266. 
53— 47th  Ills. 
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2.  The  court  erred  in  permitting  the  certificate  of  purchase 
to  be  read  in  evidence. 

There  was  no  conformity  between  it  and  the  return  of  the 
sheriff  on  the  execution,  under  which  it  is  pretended  the  sale 
was  made. 

The  return  shows  that  a  sale-  was  made  on  the  22d  of 
January ;  the  certificate  was  given  on  a  sale  made  the  17th 
of  February  ;  this  is  not  conformity. 

The  return  (as  amended)  shows  a  sale  made  to  Jacob 
Knoebel  forAdolph  Berchelmann;  the  certificate  is  given 
to  Adolph  Berchelmann. 

This  is  not  conformity;  Davis  v.  Mb Tickers,  11  111. 327 ; 
Dicherman  v.  Burgess,  20  111.  266 ;  Johnson  v.  Adleman,  35 
111.265. 

Mr.  "Wm.  H.  Underwood,  for  the  appellee. 

A  sheriff  may  amend  his  return  to  process,  as  of  course. 
£To  notice  is  necessary,  and  he  may  amend  after  his  term  of 
office  expires.  Morris  v.  Trustees,  etc.  15  111.  268 ;  John- 
son v.  DonneU,  lb.  100 ;  Montgomery  v.  Brown,  2  Gilm.  584: ; 
Johnson  v.  Adleman,  35  111.  281. 

The  title  of  the  purchaser  at  a  sheriff's  sale  cannot  be 
affected  by  a  sheriff's  return.  Phillips  y.  Co  fee,  17  111.  157; 
Loomis  v.  Riley,  21  111.  307 ;  Durham  v.  Heaton, '  28  111. 
273. 

The  cases  cited  by  appellants  as  to  the  variance  between 
the  return  and  the  certificate  and  deed  are  inapplicable  to 
this  case.  The  first  decides  that  where  the  certificate  of  pur- 
chase is  to  one,  and  the  deed  is  to  a  stranger,  the  latter  is  a 
nullity.  In  the  second  authority,  the  bill  charged  that  a  sale 
was  made  to  one  person,  and  the  certificate  and  deed  made  to 
another,  to  defraud  the  purchaser.  In* the  third  authority 
cited,  the  court  say,  the  discrepancy  might  have  been  cor- 
rected by  amendment.     The  case  of  McClure  v.  Englehardi, 
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17  111.  50,  is  a  case  in  point,  and  decisive  of  this  question. 
Other  authorities  are,  Merritt  v.  Ilasbrook,  1  "Wend.  47; 
Proctor  v.  Farnon,  5  Paige,  614  ;  7  Hill,  91 ;  4  Denio,  480 ; 
Blair  v.  Chamberlm,  39  111.  527. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  brought  by  the  heirs  of 
William  C.  Kinney  against  Jacob  Knoebel,  who  claimed  as 
purchaser  under  a  judgment  and  execution  against  Kinney 
before  his  death.  The  defendant  offered,  first,  a  judgment 
and  execution  against  Kinney  and  in  favor  of  one  Hinckley, 
and  a  return  of  the  sheriff  showing  the  sale  of  the  premises 
in  controversy  to  the  plaintiff  in  the  execution,  in  October, 
1857  ;  second,  a  judgment  and  execution  in  favor  of  one  Kel- 
lerman  against  Kinney,  and  a  return  showing  a  redemption 
by  Kellerman,  in  December,  1858,  from  the  former  sale ; 
third,  a  judgment  and  execution  against  Kinney,  in  favor  of 
one  Juliette  C.  Pearce,  and  a  return  of  the  sheriff,  showing 
that  John  Thomas,  as  assignee  of  Juliette  C.  Pearce,  on  the 
20th  of  January,  1859,  paid  him  $346.14,  in  full  redemption 
from  said  last  sale,  and  a  subsequent  sale  of  the  premises  to 
Jacob  Knoebel,  for  Adolphus  Berchelmann,  for  $1400  ;  fourth, 
a  certificate  of  purchase,  dated  February  17,  1859,  recorded 
February  18,  1859,  executed  by  the  sheriff,  and  stating  the 
purchase  by  Berchelmann  for  $1400  ;  and  fifth,  a  sheriff's  deed 
to  Berchelmann,  reciting  the  above  judgments,  executions  and 
redemptions,  and  the  purchase  by  Berchelmann,  on  the  17th 
of  February,  1859.  Under  the  instructions  of  the  court,  the 
jury  found  a  verdict  for  the  defendant,  on  which  judgment 
was  rendered,  and  the  plaintiffs  appealed. 

On  the  day  before  the  trial,  the  court,  on  motion  of  the 
defendant,  and  without  previous  notice  to  the  plaintiffs,  allowed 
the  sheriff  to  so  amend  his  return  to  the  last  execution  as  to 
make  it  recite  a  sale  to  Knoebel,  for  Berchelmann,  instead  of  a 
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Bale  to  Knoebel,  as  shown  by  the  original  return.  It  is  urged 
that  it  was  error  in  the  court  to  allow  this  amendment.  It  is 
also  urged  that  the  court  erred  in  refusing  to  permit  the  plain- 
tiffs to  show,  on  the  trial,  as  they  offered  to  show,  that  Knoebel 
purchased  for  himself. 

In  deraigning  title  under  a  sheriff 's  sale,  it  is  necessary  to 
show  only  a  valid  judgment,  execution  and  levy,  and  a  sheriff's 
deed  appearing  on  its  face  to  have  been  made  by  virtue  of  a 
sale  under  such  judgment  and  execution.  The  title  of  the 
purchaser  is  not  defeated  by  a  defective  return  upon  the  exe- 
cution, or  by  the  absence  of  any  return  whatever.  Phillips  v. 
Coffee,  17  111.  157.  If,  however,  the  return  and  the  certificate 
of  purchase  are  put  in  evidence  with  the  deed,  and  there  is 
such  a  discrepancy  between  these  instruments  as  to  raise  a 
presumption  that  the  sheriff  has  made  a  conveyance  to  a  per- 
son not  entitled  to  it,  then  such  discrepancy  should  be 
explained.  It  was  in  this  sense  that  this  court  has,  in  several 
cases,  spoken  of  the  necessity  of  uniformity  between  these 
instruments,  and  in  the  last  case  in  which  this  language  was 
used,  Johnson  v.  Adleman,  35  111.  281,  where  the  return 
showed  the  sale  was  to  one  John  Helbig,  and  the  deed  was 
made  to  one  Christopher  Adleman,  the  court  said  the  sheriff 
could  amend  his  return  so  as  to  explain  the  discrepancy,  in 
conformity  with  the  facts.  This  was  precisely  what  was  done 
in  the  case  before  us.  Counsel  deny  the  right  of  the  sheriff 
to  amend  his  return  after  he  had  gone  out  of  office,  but  this 
court  has  often  decided  that  an  officer  may,  at  any  time, 
amend  his  return,  first  procuring,  however,  the  leave  of  the 
court,  if  the  writ  has  been  placed  on  its  files,  which  leave  is 
ordinarily  granted  as  a  matter  of  course.  Nelson  v.  Cash,  19 
111.  U0. 

Neither  did  the  court  err  in  refusing  to  permit  the  plaintiffs 
to  show  that  Knoebel  did  not  purchase  <for  Berchelmann,  as 
stated  in  the  return,  but  for  himself.  Apart  from  the  ordinary 
rule,  that  parol  evidence   can  net  be  received  to  impeach, 
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collaterally,  a  sheriff's  return,  for  the  purpose  of  affecting  the 
rights  of  third  persons,  not  parties  to  the  writ,  we  are  wholly 
unable  to  see  on  what  ground  these  plaintiffs  can  raise  the 
question,  whether  the  land  was  bought  by  Knoebel  for  his 
own  use  or  for  that  of  Berchelmann.  It  was  certainly  bought  by 
one  of  them,  for  the  sum  of  $1400,  which  sum  was  received 
by  the  sheriff,  and  applied  on  the  payment  of  the  judgment 
against  Kinney,  the  defendant  in  the  execution.  With  that 
he  was  satisfied,  as  he  did  not  move  to  set  aside  the  sale,  and 
whether  Knoebel  bid  for  himself  or  for  Berchelmann,  or  to 
which  of  them  the  money  paid  belonged,  or  why  the  certificate 
of  purchase  was  made  to  Berchelmann  directly,  instead  ot 
being  made  to  Knoebel,  and  by  him  assigned  to  Berchelmann, 
might  be  very  interesting  questions  in  a  controversy  between 
them,  or  between  them  and  their  creditors,  but  they  are  cer- 
tainly questions  with  which  Kinney  had  nothing  to  do,  and 
which  do  not  concern  the  present  plaintiffs,  who  stand  in  his 
shoes,  claiming  as  his  heirs.  Suppose  the  return  had  been  in 
the  first  instance  as  it  now  is,  showing  a  sale  to  Knoebel  for 
Berchelmann,  and  Kinney  had  moved  to  set  aside  the  sale  on 
the  ground  that  the  return  should  have  shown  Knoebel  pur- 
chased for  himself,  and  that  the  certificate  should  have  been 
made  to  him,  would  not  the  court  have  at  once  replied,  that 
the  rights  of  those  persons,  as  against  each  other,  were  mat- 
ters of  no  moment  to  Kinney,  and  that  such  a  ground  for  set- 
ting aside  the  sale  was  wholly  untenable  %  MeClure  v.  Engle- 
hardt,  17  111.  50  ;  Blair  v.  Champlin,  29  111.  527. 

Another  objection  is  taken  on  the  ground  that  the  return 
of  the  sheriff  gives  the  22d  of  February,  1859,  as  the  day  of 
sale,  while  the  certificate  of  purchase  states  it  to  have  taken 
place  on  the  17th  of  February.  The  return  is  somewhat 
obscure,  but  even  if  the  discrepancy  exists,  it  is  wholly  unim- 
portant, for  it  is  immaterial  on  which  of  the  two  days  the  sale 
did  take  place.  In  one  of  the  instruments  the  sheriff  has 
made  a  clerical  error  in  the  date,  but  it  does  not  affect  the 
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title  of  the  purchaser,  as  the  sale  would  have  been  valid  on 
either  day,  and  that  it  did  take  place  on  one  day  or  the  other, 
is  not  doubted  or  denied.  The  only  question  that  could  be 
raised  on  this  discrepancy  of  dates  is,  whether  there  may  not 
have  been  a  sale  upon  some  other  judgment,  to  which  the  cer- 
tificate referred.  But  there  really  is  no  ground  for  doubt  upon 
this  point.  It  is  not  pretended  there  was  any  other  judgment 
in  favor  of  Juliette  C.  Pearce  against  Kinney,  than  the  one 
offered  in  evidence,  and  when  we  compare  the  return,  the 
certificate  and  the  deed,  we  cannot  doubt  that  they  all  refer 
to  the  sale  made  under  the  execution  issued  on  that  judg- 
ment, and  that  an  immaterial  error  has  crept  into  one  of  these 
instruments  in  regard  to  the  day  of  sale. 

"We  do  not  deem  it  necessary  to  review  the  instructions  in 
detail.  The  case  depends  wholly  on  documentary  evidence, 
presenting  only  questions  of  law,  and  if  the  jury  had  found  a 
different  verdict,  it  would  have  been  the  duty  of  the  court  to 
set  it  aside. 

Judgment  affirmed. 


Joseph  Lytle  et  al. 
v. 
The  People  of  the  State  of  Illinois. 

1.  Scire  facias — -judgment  on  when  principal  not  nerved.  Where  a  forfeiture  Is 
taken  upon  a  recognizance  and  a  scire  facias  sued  out,  it  is  error  to  render  final 
judgment  thereon,  against  both  principal  and  bail,  where  the  former  is  not 
served,  unless  there  has  been  a  return  as  to  him  of  two  nihils,  or  his  appearance 
has  been  entered. 

2.  Variance — mhnomcr.  Where  the  principal  in  a  recognizance  is,  in  the 
body  thereof,  named  as  Joseph  Little,  and  it  is  executed  in  the  name  of  Joseph 
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Lytle,  it  is  not  error  to  admit  such  recognizance  as  evidence  under  a  scire  facias 
against  Joseph  Lytle,  reciting  the  execution  of  the  recognizance  by  the  latter 
name, 

3.  Had  the  name  in  the  body  of  the  instrument  been  so  far  different  as  to 
have  indicated  that  the  person  executing  it  might  not  be  the  same  person  named 
in  the  body,  the  scire  facias  should  have  contained  an  averment  of  identity. 

"Writ  of  Error  to  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  facts  of  the  case  and  the  errors  relied  on  fully  appear 
in  the  opinion  of  the  court. 

Mr.  M.  Schaeffer,  for  the  plaintiffs  in  error. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

At  the  March  term,  1867,  Lytle  failing  to  appear  according 
to  the  condition  of  the  recognizance,  a  judgment  of  forfeiture 
was  rendered  against  him,  and  Smith,  his  bail.  A  scire  facias 
was  fssued  against  them,  to  show  cause  why  the  people  should 
not  have  execution  of  that  judgment.  Service  was  had  upon 
Smith,  but  there  was  no  return  as  to  Lytle.  Smith  filed  two 
pleas :  first,  that  there  was  no  record  of  the  supposed  forfeit- 
ure, and  second,  that  there  is  no  such  recognizance.  Replica- 
tions were  filed  and  issues  joined.  At  the  April  term,  1868, 
a  trial  was  had  by  the  court,  a  jury  having  been  waived  by 
the  parties,  and  a  judgment  was  rendered  against  both  defen- 
dants. 

This  record  fails  to  show  service  of  the  scire  facias  on  Lytle, 
or  the  return  of  two  nihils  as  to  him.  It  "was  manifestly  error 
to  render  judgment  against  him,  unless  he  had  entered  his 
appearance,  and  the  record  fails  to  disclose  the  fact  that  he 
did.  The  very  object  of  suing  out  the  scire  facias  was  to 
obtain  service,  and  to  enable  the  defendants  to  be  heard,  to 
urge  any  grounds  that  might  exist  against  awarding  execution 
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on  the  judgment  of  forfeiture.  And  failing  to  obtain  service, 
another  writ  of  scire  facias  should  have  been  issued  and 
returned  nihil.  In  such  cases,  the  long  and  uniformly  recog- 
nized practice  requires  that  there  shall  be  service  or  the  return 
of  two  nihils,  before  execution  can  be  awarded  on  a  judg- 
ment of  forfeiture,  unless  the  defendant  shall  voluntarily  enter 
his  appearance.  In  this  case,  there  seems  to  have  been  but 
one  scire  facias,  and  it  was  not  served  on  him,  and  we  do  not 
see  that  he  entered  an  appearance;  and  for  these  reasons, 
the  judgment  must  be  reversed. 

Another  objection  was  taken,  which  is,  that  in  the  body  of 
the  recognizance,  the  name  of  the  principal  is  written  Little, 
and  it  is  signed  Lytle.  All  of  the  process,  orders  and  pro- 
ceedings were  in  the  name  of  Lytle.  The  objection  urged  is, 
that  there  is  no  judgment  of  forfeiture  against  the  principal, 
and,  hence,  execution  could  not  be  awarded ;  that  the  recog- 
nizance is  against  Little,  and  not  against  Lytle,  and  that  the 
process,  orders  and  proceedings  should  have  been  against 
Little.  We  perceive  no  force  in  this  objection.  He  signed 
the  recognizance,  we  must  presume,  by  his  true  name,  and  so 
slight  a  variance  as  appears  between  the  two  names,  the  one 
in  the  body  of  the  recognizance,  and  the  signature  employed 
in  the  execution  of  the  instrument,  is  so  slight  as  to  indicate 
that  they  were  both  designed  to  represent  the  same  person, 
and  the  recognizance  must  be  held  to  be  binding  upon  the 
parties  executing  it. 

Had  the  name  in  the  body  of  the  instrument  been  so  far 
different  as  to  have  indicated  that  the  person  executing  it  was 
not  the  same,  but  a  different  person,  then  the  scire  facias 
should  have  contained  an  averment  that  the  person  described 
in  the  recognizance  was  one  and  the  same  person,  and  that 
he  was  described  in  the  instrument  by  one  name,  and  signed 
it  by  another.  If  such  objections  are  permitted  to  avail,  the 
accused,  by  his  attorney,  might,  in  many  instances,  intention- 
ally impose  instruments  containing  such  variances  on  careless 
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and  confiding  officers,  to  the  obstruction  of  criminal  justice. 
Having  obtained  his  liberty  by  the  use  of  such  an  instrument, 
the  accused,  or  his  bail,  should  not  be  permitted  to  escape  the 
liability  that  was  intended  to  be  incurred,  unless  there  should 
be  some  substantial  defect,  and  we  are  clearly  of  the  opinion 
that  this  is  not  of  that  character.  But  as  the  judgment 
awarding  execution  was  against  both  defendants,  and  but  one 
was  served  with  the  scire  facias,  it  must  be  reversed  and  the 
cause  remanded  for  further  proceedings. 

Judgment  reversed. 


John  Lux 

v. 
Nicholas  Hoff. 

1.  Conveyances — to  husband  and  wife.  Where  the  estate  in  fee  is  conveyed 
to  a  husband  and  wife,  they  are  neither  joint  tenants  nor  tenants  in  common ; 
both  are  seized  of  the  entirety,  and  the  whole  estate  goes  to  the  survivor. 

2.  Nor  is  this  rule  of  the  common  law  affected  by  the  forty-sixth  section  of 
the  statute  of  wills. 

3.  Resulting  trusts — where  wife  furnishes  money.  Where  lands  are  bought 
with  money  of  the  wife,  and  the  conveyance  is  to  the  husband  and  wife  by  name, 
and  their  heirs  and  assigns  forever,  and  there  is  no  evidence  showing  an  intention 
on  the  part  of  the  wife  to  create  a  trust,  the  law  will  infer  that  she  conferred  an 
interest  on  her  husband,  such  as  expressed  in  the  deed,  and  no  trust  will  arise 
by  operation  of  law  in  favor  of  herself  or  her  heirs. 

Appeal  from  the  Circuit  Court  of  Kandolph  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

In  this  case,  John  Lux  filed  a  bill  in  chancery,  in  the  court 
below,   reciting  that   complainant   was   sole    surviving    heir 
54: — 47th  III. 
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of  Barbara  Hoff,  deceased;  that  said  Barbara  was  the 
mother  of  complainant,  and  was  formerly  the  wife  of  John 
Lux,  the  father  of  complainant,  and  that  in  March,  1856, 
she  intermarried  with  Nicholas  Hoff,  the  defendant ;  that  in 
November,  of  said  year,  she  and  her  said  husband  purchased, 
with  money  belonging  to  said  Barbara,  a  tract  of  land,  therein 
named,  which  said  tract  was  conveyed  to  said  Nicholas  Hoff 
and  Barbara  Hoff',  to  have  and  to  hold  the  same,  to  them, 
their  heirs  and  assigns  forever.  It  charges  that  since  the 
death  of  the  said  Barbara,  complainant  has  demanded  a  por- 
tion or  division  of  said  lands,  and  that  defendant  has  always 
refused  to  do  so,  or  to  make  any  equitable  settlement  with 
complainant  in  relation  to  his  mother's  interest. 

It  prays  an  account  with  said  Hoff*,  and  a  decree  for  what- 
ever balance  complainant  is  entitled  to  thereon,  and  for  a 
partition  of  said  lands. 

To  this  bill,  the  defendant,  Hoff,  demurred,  and  the  court 
sustained  the  demurrer,  and  dismissed  the  bill  with  costs,  and 
complainant  appealed. 

The  only  questions  are,  whether  the  complainant,  as  heir  to 
Mrs.  Hoff,  is  entitled  to  a  partition,  and  whether  the  fact  that 
the  purchase  money  of  the  lands  belonged  to  Mrs.  Hoff,  did 
not  create  a  trust  in  her  favor. 

The  record  shows  that  the  marriage  and  purchase  were  both 
prior  to  the  act  of  1861,  in  relation  to  the  separate  property 
of  married  women. 

Mr.  Thomas  G.  Allen,  for  the  appellant. 

1.  What  was  said  by  the  court  in  Mariner  v.  Saunders,  5 
Gilm.  124,  in  relation  to  the  right  of  survivorship  in  convey- 
ances of  this  kind,  was  mere  dictum.  The  question  was  not 
before  the  court. 

2.  The  doctrine  of  survivorship,  in  such  estates,  rests  upon 
old  fiction  of  unity  of  person  in  husband  and   wife  ;  in  this 
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enlightened  age,  we  have  no  such  rule,  and  it  has  not  been 
favored  in  American  courts.  Sargeant  v.  Steinberger,  2  Ohio 
E.  305 ;  Wilson  v.  Fleming,  13  Ohio  K.  68 ;  Whittlesey  v. 
Fuller,  11  Conn.  337. 

3.  The  doctrine  that  the  whole  must  remain  to  the  survi- 
vor is  abrogated  by  the  46th  section  of  our  statute  of  Wills, 
which  provides  that  "  estates,  both  real  and  personal,  of  resi- 
dent or  non-resident  proprietors  in  this  State,  dying  intestate, 
or  whose  estates,  or  any  part  thereof,  shall  be  deemed  and 
taken  as  intestate  estates,  and  after  all  just  debts  and  claims 
against  such  estate  shall  be  paid  as  aforesaid,  shall  descend  to 
and  be  distributed  to  his  or  her  children,  and  their  descendants 
in  equal  parts,"  etc. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  court : 

This  case  is  submitted  on  the  appellant's  brief. 

The  principle  has  been  too  long  settled  to  be  now  contested, 
that  if  an  estate  in  fee  be  granted  to  a  man  and  his  wife,  they 
are  neither  joint  tenants  nor  tenants  in  common.  The  reason 
is,  as  husband  and  wife  are  but  one  person  in  law,  they  can- 
not take  the  estate  by  moieties,  but  both  are  seized  of  the 
entirety,  so  that  neither  the  husband  nor  the  wife  can  dispose 
of  any  part  of  the  estate  without  the  assent  of  the  other,  but 
the  whole  must  remain  to  the  survivor.     2  Blackst.  Com.  182. 

This  doctrine  was  fully  recognized  by  this  court  in  Mariner 
v.  /Saunders,  8  Gilm.  113. 

It  is  the  doctrine  of  the  common  law.  Thomas'  Coke  on 
Lit,  575. 

Appellant,  however,  insists  that  our  Statute  of  Wills,  by  the 
forty-sixth  section,  changes  this  rule,  and  the  statute  must 
control. 

The  same  statute  was  in  force  when  the  decision  in  Mari- 
ner v.  /Saunders  was  made,  and  it  was  not  then  supposed  it 
changed  the  common  law  principle,  nor  does  it.     The  estate 
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of  Mrs.  Hoff,  whatever  it  was,  could  not  descend  to  her  heirs, 
for,  by  the  very  deed  creating  the  estate,  it  survived,  on  her 
death,  to  her  husband.  It  was  her  estate,  sub  modo  only. 
Had  Hoff  died,  it  would  have  become  hers  absolutely,  and  on 
her  death  descended  to  her  heirs  according  to  section  forty-six. 
The  estate  she  took,  in  its  inception,  was  one  which,  by  possi- 
bility, might  become  her  husband's.  That  possibility  did 
occur,  and  the  whole  estate  is  vested  in  him. 

Upon  the  other  point  made,  it  is  sufficient  to  say,  there  is 
no  evidence,  from  the  facts  stated  and  admitted  by  the  demur- 
rer, of  an  intention  to  create  a  trust.  Admit  the  money  was 
furnished  by  Mrs.  Hoff  with  which  the  land  was  bought,  she 
had  a  clear  right  to  confer  an  interest  in  it  upon  her  husband, 
and  such  an  interest  as  should,  in  the  event  of  her  death,  make 
him  the  absolute  owner  of  the  whole. 

We  can  perceive  no  legal  or  equitable  ground  on  which 
appellant's  claim  can  be  based.  The  demurrer  to  the  bill  was 
properly  sustained,  and  the  decree  dismissing  the  bill  must  be 
affirmed,  as  there  is  no  equity  in  it. 

Decree  affirmed. 


Elizabeth  McFarland  et  al. 

v. 

Emily  J.  Conlee. 

1.     A  decree  which  is  supported  by  the  evidence  will  not  be  disturbed. 

Appeal  from  the  Circuit  Court  of  Washington  county  ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 
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This  case  was  before  this  court  at  the  June  term,  1867, 
when  the  decree  was  reversed  and  the  cause  remanded.  The 
case  is  reported  in  44  111.  455,  where  a  statement  of  the  facts 
may  be  found. 

Upon  the  cause  being  remanded  to  the  circuit  court,  a 
decree  was  rendered  in  conformity  with  the  views  of  this 
court,  as  there  announced. 

The  defendants  below  again  bring  the  cause  to  this  court  by 
appeal. 

Mr.  J.  M.  Dueham,  for  the  appellants. 

Messrs.  Hay  &  Hosmee,  for  the  appellee. 

Mr.  Justice  Laweence  delivered  the  opinion  of  the  Court : 

This  case  was  before  this  court  at  a  former  term,  and  the 
decree  since  rendered  is  in  conformity  with  the  directions  we 
then  gave.  The  evidence  of  the  appellant  has  been  since 
taken,  but,  after  examining  it  in  connection  with  the  other 
testimony  in  the  case,  we  find  no  reason  to  change  the  con- 
clusion at  which  we  formerly  arrived.  The  fact  that  Mrs. 
Conlee's  money  was  used  in  building  the  house,  is  shown  to 
have  been  very  clearly  admitted,  both  by  her  guardian  and 
by  the  appellant. 

Decree  affirmed. 
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Jacob  P.  Klein,  Impleaded,  &c, 

v. 

Matthias  T.  Horine. 


1.  Chancery — of  a  substituted  bill.  Where  an  original  bill  in  chancery  is  lost 
and  a  bill  is  substituted,  the  substituted  bill  should,  of  itself,  contain  all  the 
material  allegations  necessary  to  justify  the  relief  sought,  without  reference  to 
the  original  bill. 

2.  Fraud — of  a  proper  allegation  thereof.  Where  the  bill  alleges  fraud  against 
the  payee  and  assignees  of  a  note,  in  the  assignment  of  it,  to  avoid  garnishment 
or  enjoining  of  payment,  the  bill  should  aver  the  material  facts  upon  which  the 
allegation  of  fraud  is  based. 

3.  Fraudulent  transfer  op  note — assignee  must  participate.  Where  it  is 
alleged  that  the  assignment  of  a  note  was  fraudulent,  for  the  purpose  of  hinder- 
ing and  defeating  the  creditors  of  {.he  original  holder,  it  must  appear  that  the 
assignee  participated  in  the  fraud,  in  order  that  the  assignment  may  be  set 
aside. 

"Writ  of  Error  to  the  Circuit  Court  of  Monroe  county  ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  W.  H.  &  J.  B.  Underwood,  for  the  plaintiff  in  error. 

Mr.  H.  K.  S.  O'Melvent,  for  the  defendant  in  error. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court: 

It  appears  that  Matthias  T.  Horine,  as  assignee  of  Josiah 
Clark,  sued  George  J.  Klein,  the  maker  of  the  note,  and 
recovered  a  judgment  for  $868.00.  He,  at  the  same  term  of 
court,  filed  a  bill  and  obtained  an  injunction  to  restrain  George 
J.  from  collecting  a  note  he  held  on  John  Kraft  for  $964.00, 
and  to  prevent  him  from  transferring  the  note,  or  Kraft  from 
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paying  it,  upon  the  ground  that  it  would  probably  be  paid 
before  it  could  be  reached  by  legal  process,  and  be  applied  to 
the  payment  of  Horine's  judgment. 

He  afterwards  instituted  garnishee  proceedings  against 
Kraft  and  Jacob  P.  Kline.  Kraft  answered  that  the  note  had 
been  assigned  by  George  J.  to  Jacob  P.,  who  had  assigned  it 
to  Michael  Kline,  the  father  of  George  and  Jacob.  It  does 
not  appear  what  became  of  this  proceeding. 

Defendant  in  error  subsequently  filed  a  bill  against  all  of 
the  Klines  and  Kraft,  but  this  bill  was  afterwards  lost.  On 
application  to  the  court,  he  obtained  leave  to  file  a  substituted 
bill.  In  it  he  recited  these  facts,  and  charges  that  the  assign- 
ment from  George  to  Jacob,  was  for  the  fraudulent  purpose  of 
hindering  him  in  the  collection  of  his  debt ;  that  at  the  May 
term,  1864,  he  garnisheed  Michael  Klein,  and  upon  the  hear- 
ing on  his  answer,  a  judgment  was  rendered  against  him  for 
$945.00,  but  that  it  is  unavailing,  as  Michael  has  no  property 
out  of  which  to  satisfy  the  judgment.  The  substituted  bill 
further  alleges,  that  the  former  bill  was  filed  for  relief  against 
"  the  acts  and  doings  of  defendants,  on  the  ground  of  fraud, 
which  bill  is  lost  and  cannot  be  produced  at  this  term."  It 
concludes  with  a  prayer  that  he  have  a  decree  against  each 
and  all  of  the  defendants  to  pay  his  judgment,  with  interest, 
and  that  the  decree  be  a  lien  on  their  lands,  and  fcr  general 
relief. 

It  will  be  ooserved  that  the  substituted  bill  is  meagre  in  its 
allegations,  and  seems  rather  to  be  a  very  general  recital  of 
the  contents  of  the  previous  bill,  which  had  been  lost.  It 
should  have  been,  in  every  particular,  as  full  and  complete  in 
all  of  its  parts  as  the  bill,  the  place  of  which  it  was  intended 
to  supply.  It  should,  as  far  as  possible,  have  contained  the 
same  statements  and  allegations  as  were  embraced  in  the 
original.  In  this  bill  it  is  charged  that  George  J.  Klein 
fraudulently  assigned  the  note  to  Jacob  P.  Klein.  But  there  is' 
no   specific   charge   of  fraud  against   the  latter   or  Michael 
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Klein.  There  is  a  recital  that  the  original  bill  asked  a  "  decree 
from  the  acts  and  doings  of  defendants,  on  the  ground  of 
fraud,  which  bill  is  lost  and  cannot  be  produced  at  this  term," 
&c.  It  will,  therefore,  be  seen  that  there  is  no  specific  charge 
of  fraud  against  the  defendants,  except  George  J.  Klein. 
This  statement,  no  doubt,  implies  that  the  lost  bill  stated  facts 
showing  fraud  on  the  part  of  the  defendants,  but  of  what 
character  does  not  appear. 

Again,  it  does  not  appear  that  Jacob  P.  Klein  participated 
in  the  fraud,  in  receiving  the  assignment  of  the  note.  If  he, 
in  good  faith,  paid  a  valuable  consideration  for  the  note,  he 
could  not  be  affected  by  the  fraudulent  intentions  of  George 
J.  This  is  the  well  recognized  rule  of  law,  and  the  bill  should 
have  charged  fraud  upon  the  assignee.  When  a  bill  is  taken 
as  confessed,  it  amounts  to  an  admission  of  the  truth  of  the 
allegations  it  contains,  but  of  nothing  outside  or  beyond  their 
scope.  In  the  charge  of  fraud  on  the  defendants,  this  bill  is 
defective,  in  not  stating  the  facts  constituting  fraud,  or  even 
that  Michael  and  Jacob  P.  Klein  were  guilty  of  fraud.  A 
decree  can  only  be  based  on  proper  and  sufficient  allegations 
contained  in  the  bill,  and  as  these  are  wanting  in  this  case, 
the  decree  must  be  reversed  and  the  cause  remanded^  but 
leave  is  given  to  defendant  in  error  to  file  an  amended  billy 
containing  such  averments  as  he  may  be  advised  the  nature  of 
his  case  may  require,  and  to  which  plaintiffs  in  error  will 
have  leave  to  answer. 

Decree  reversed. 
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Benjamin  F.  Guiteau. 

v. 

James  L.  Wisely. 

1.  Liens,  priority  of — -judgment  over  unrecorded  mortgage.  Where- a  Judgment 
lien  attaches  to  premises  upon  which  there  is  a  mortgage,  but  the  latter  is 
not  recorded,  the  judgment  takes  priority  over  the  mortgage,  unless  tho  judg- 
ment creditor  is  otherwise  chargeable  with  notice  of  such  mortgage,  prior  to  the 
rendition  of  his  judgment. 

2.  Erroneous  judgment — effect  of  reversal.  The  rights  of  third  parties* 
acquired  under  an  erroneous  judgment,  cannot  be  divested  by  a  subsequent 
fleversal. 

3.  So,  a  vendee  at  an  execution  sale,  being  neither  a  party  to  the  judgment 
nor  chargeable  with  notice  of  error,  cannot  be  affected  by  a  reversal. 

4.  Nor  can  an  innocent  assignee  of  the  certificate  of  purchase,  though  the 
rasignor  was  a  party  to  the  judgment,  be  affected  by  a  subsequent  reversal  of 
the  judgment. 

Appeal  from  the  Circuit  Court  of  Randolph  county  ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  facts  of  this  case,  and  the  questions  presented  by  the 
record,  fully  appear  in  the  opinion  of  the  court. 

Mr.  Geoege  W.  Wall,  for  the  appellant. 

I  insist  that  the  judgment  creditors  knew  of  the  existence  of 
the  mortgage,  as  shown  by  their  letter,  and  that  the  unrecorded 
mortgage  was  the  prior  lien.  National  Bank  v.  Godfrey ', 
23  IU.  579 ;  Martin  v.  Knox  College,  32  111.  165. 

The  effect  of  the  reversal  was  to  place  the"  parties  in  statu 
quo,  and  if  the  plaintiff  in  the  execution  was  the  purchaser, 
the  sale  would  be  set  aside.     McJilton  v.  Love,  13  111.  494. 

The  plaintiff  was  the  purchaser,  but  he  assigned  his  certifi- 
cate of  purchase.  We  insist  the  assignee  acquired  no  greater 
right  than  the  purchaser.  Rev.  Stat,  chap.  LVII,  page  303. 
55 — 47th  III. 
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Messrs.  Watt  &  Michan,  for  the  appellee. 

The  plaintiffs  in  the  execution  had  no  notice  of  the  mort- 
gage until  after  they  had  levied  their  execution,  and  their  lien 
having  attached,  no  subsequent  notice  could  divest  it.  What- 
ever is  done  under  an  erroneous  judgment,  so  long  as  it 
remains  unreversed,  is  valid  and  binding,  so  far  as  strangers 
are  concerned.  Bank  of  the  United  States  v.  Bank  of  Wash- 
ington, 6  Peters,  15. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  in  the  Randolph  Circuit 
Court,  brought  by  Benjamin  F.  Guiteau  against  James  L. 
Wisely,  and  tried  by  the  court  without  a  jury,  on  the  following 
facts : 

The  plaintiff  was,  on  the  30th  of  March,  1869,  owner  of 
the  land  in  question,  and  on  that  day  sold  it  to  James  McDill, 
by  warranty  deed,  which  was  recorded  June  1st,  1860,  and 
to  secure  payment  of  $430,  due  him  for  purchase  money,  took 
back  from  McDill,  on  the  same  day,  a  mortgage,  which  was 
not  recorded  until  Feb.  Yth,  1861.  At  September  term,  1860, 
of  theRandolph  Circuit  Court,  J.  &  R.  Stevenson,  for  the  use  of 
L.  A.  C.  Brown,  recovered  a  judgment  in  an  action  of  assump- 
sit, against  McDill  for  $103,  on  which  judgment  an  execu- 
tion issued,  and  on  the  22d  of  January,  1861,  it  was  levied  on 
this  land. 

On  the  28th  of  January,  1861,  J.  &.  R.  Stevenson,  who 
then  lived  at  Oden,  wrote  the  following  letter  to  the  plaintiff 
below,  who  then  lived  at  Du  Quoin : 

"  Sir  : — We  have  a  judgment  against  Jas.  McDill,  and  have 
levied  on  a  tract  of  land,  80  acres,  which  Mr.  J.  Kerr  informs 
us  you  sold  to  McDill,  and  that  you  hold  a  mortgage,  unre- 
corded, on  the  same.  This  land  is  E,  S.W.,  Sec.  11,  T.  4,  S. 
R.  5,  W.     You  have  Nos.  of  land  levied  on  and  to  be  sold  on 
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16th  of  February,  1861,  at  Chester  Court  House,  between  the 
hours  of  9  A.  M.,  and  setting  sun. 

If  the  above  land  is  the  same  you  have  mortgage  on,  you 
had  better  attend  to  it  and  save  yourself,  as  it  will  be  sold  on 
that  day. 

We  have  notified  you  of  the  sale,  as  we  do  not  wish  any 
person  to  lose  by  our  action." 

That  on  the  16th  of  February,  1861,  the  land  was  sold 
under  the  execution  and  purchased  by  J.  &  R.  Stevenson,  for 
the  amount  of  their  judgment  and  costs,  and  the  sheriff  gave 
them  a  certificate  of  purchase. 

James  MeDill  died  March  7th,  1862,  intestate,  and  at  March 
term,  1862,  of  the  Probate  Court,  John  Hodson  was  granted 
letters  of  administration. 

At  November  term,  1863,  of  the  Supreme  Court,  the  judg- 
ment of  J.  &  R.  Stevenson  v.  MeDill  was  reversed,  a  writ  of 
error  having  been  been  sued  out  by  the  administrator  of 
MeDill. 

That  afterwards,  the  plaintiff,  Guiteau,  filed  his  bill  in  the 
Randolph  Circuit  Court  for  foreclosure  of  his  mortgage,  and 
having  obtained  a  decree,  the  land  was  sold  by  the  master  in 
chancery  and  purchased  by  plaintiff,  Guiteau,  and  not  having 
been  redeemed  within  fifteen  months,  was  conveyed  to  plaintiff, 
Guiteau,  by  the  master,  and  which  deed  was  executed  and 
April  11th,  1865. 

That  the  certificate  of  purchase  given  at  the  sheriff's  sale, 
February  16th,  1861,  was  by  the  said  J.  &  R.  Stevenson, 
assigned  March  14, 1862,  to  H.  C.  Cole  &  Co.,  and  was  by 
Cole  &  Co.  assigned,  on  the  17th  of  May,  1862,  to  D.  C. 
Campbell,  and  the  premises  not  having  been  redeemed  from 
sale,  Campbell  obtained  a  deed  from  the  sheriff,  and  on  the  1st 
of  January,  1864,  Campbell  conveyed  to  the  defendant,  Wisely, 
the  deed  being  recorded  the  same  day,  under  which  deed 
defendant,  Wisely,  then  entered  and  took  possession  of  the  land, 
and  has  held  it  ever  since. 
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On  these  facts,  the  court  found  the  issue  for  the  defendant 
and  rendered  judgment  accordingly,  to  reverse  which  the 
record  is  brought  here  by  appeal. 

The  court  decided  correctly.  As  the  mortgage  was  not 
recorded  until  some  months  after  the  judgment  had  been 
obtained  against  McDill,  the  latter,  therefore,  was  the  elder 
lien.  The  judgment  creditor  had  no  notice  of  the  mortgage, 
as  would  appear  from  the  facts  agreed,  until  afterward — until 
he  was  about  to  sell  the  land  on  execution. 

The  judgment  creditor  purchased  the  land  under  the  exe- 
cution. Had  he  remained  such  purchaser  up  to  the  time  of 
the  reversal  of  the  judgment,  his  purchase  would  not  have 
availed  him,  as  this  court  has  repeatedly  decided,  as  a  party 
to  a  judgment  is  presumed  to  be  privy  to  all  defects  in  the 
proceeding. 

The  assignment  of  the  certificate  of  purchase  was  made  to 
Cole  &  Co.  before  the  reversal  of  the  judgment,  and  so  was 
the  assignment  to  Campbell,  who  obtained  the  sheriff's  deed. 
Neither  of  these  parties  was  privy  to  any  defect  in  the  judg- 
ment. Suppose  Cole  &  Co.  had  been  the  purchasers  at  the 
execution  sale,  could  any  one  doubt  that,  under  the  repeated 
rulings  of  this  court,  the  title  they  obtained  by  such  purchase 
would  not  be  affected  by  the  reversal  ?  It  was  said  in  MeJilton 
v.  Love,  13  111.  486,  that  the  rights  of  third  parties,  acquired 
under  an  erroneous  judgment,  are  not  divested  by  the  reversal 
of  such  judgment.  In  such  case,  the  defendant  in  the  execu- 
tion must  look  to  the  plaintiff  for  redress.  McLagan  v.  jBrown, 
11  111.  519  ;  Clark  v.  Finney,  6  Cowen,  297 ;  Hubbell  v. 
Broadwell,  admr.  8  Ohio,  120 ;  Goodwin  v.  Mix,  38  111.  115. 
These  assignees  were  such  third  parties. 

The  judgment  lien,  having  been  perfected  before  that  of  the 
mortgage,  was  thereby  entitled  to  priority.  The  assignees  of 
the  certificate  of  purchase  took  it,  when  there  was  a  valid 
judgment  on  record,  and  are  not  presumed  to  be  cognizant  of 
any  defects  or  irregularities  therein,  and  before  it  was  reversed 
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by  the  Supreme  Court ;  consequently,  on  the  principle  of  the 
cases  cited,  the  reversal  could  not  operate  to  their  disparage- 
ment, or  of  any  party  holding  a  valid  deed  executed  on  the 
sale  under  such  judgment. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


David  D.  Lanterman  et  al.,  Administrators, 

v. 

George  A.  Abernathy  et  al. 


1.  Express  trusts — evidence  in  support  of.  A  bill  setting  up  an  express  trust 
in  the  proceeds  of  a  promissory  note,  is  not  supported  by  proof  of  an  intention 
to  create  a  trust,  which  was  never  executed. 

Appeal  from  the  Circuit  Court  of  Lawrence  county ;  the 
Hon.  Aaron  Shaw,  Judge,  presiding. 

The  facts  of  the  case  fully  appear  in  the  opinion  of  the 
court. 

Mr.  J.  G.  Bowman,  for  the  appellants. 

Mr.  D.  B.  Abernathy,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  by  George  A.  Aber- 
nathy, and  the  other  heirs  of  Martha  Abernathy,  deceased, 
-against  the  administrators  of  James  Lanterman,  deceased,  to 
compel  the  surrender  of  a  note  made  by  the  complainant, 
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George  A.  Abernathy,  and  held  by  Lanterman  at  the  date  of 
his  death.  It  appears  that  one  Martha  Abernathy,  the  mother 
of  the  complainant,  and  owning  certain  lands  in  her  own  right, 
on  the  25th  of  December,  1853,  intermarried  with  said  James 
Lanterman,  and  soon  afterwards  she  and  her  said  husband  sold 
these  lands  to  her  son,  the  complainant,  and  subsequently,  at 
the  request  of  complainant,  conveyed  them  to  one  Harlan. 
The  complainant  executed  his  note  to  Lanterman  for  three 
hundred  and  fifty  dollars.  At  the  death  of  Lanterman  the 
note  passed  to  his  administrators,  the  defendants,  and  it  is 
insisted  that  when  the  note  was  given,  it  was  agreed  between 
the  complainant,  his  mother  and  James  Lanterman,  that  the 
latter  should  hold  the  note  for  the  use  and  benefit  of  his  wife's 
children.  We  think  such  an  agreement  cannot  be  fairly 
inferred  from  the  evidence.  It  is  proven  that  Lanterman  said,, 
not  long  before  his  death,  that  he  "  calculated  the  Abernathy 
heirs  to  have  this  money,"  and  when  the  witness  was  asked 
what  he  said  about  the  other  property,  the  witness  replied^ 
Lanterman  said  his  children  were  to  ha  ye  his  property  and 
her  children  her  property,  at  their  death.  This  is  the  whole 
of  the  evidence,  and  it  only  shows  an  intention  held  at  that 
time,  but  never  executed,  to  leave  this  note  to  the  children  of 
his  wife.  This  is  not  satisfactory  evidence  of  the  agreement 
alleged  in  the  bill.     The  decree  must  be  reversed. 

Decree  reversed. 


William  Easting 

v. 

G.  F.  Kasting.\ 

1.     Appeals— ^ from  justices  of  t/ie  peace.     The  party  who  recovers  a  judgment 
before  a  justice  of  the  peace  may  take  an  appeal  from  such  judgment. 
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2.  Same — cause  heard  de  novo.  In  the  circuit  court  the  cause  is  heard  de 
novo,  and  as  that  court,  on  appeals  from  magistrates'  courts,  does  not  sit  as  a 
court  of  errors,  the  doctrine  that  accepting  the  benefit  of  a  judgment  or  decree 
is  a  release  of  errors,  has  no  application  to  such  appeals. 

3.  Evidence — notice  of  not  required.  A  party  bringing  suit  before  a  justice 
of  the  peace  is  not  bound  to  notify  the  opposite  party  what  evidence  he  will 
introduce  at  the  trial. 


Writ  of  Error  to  the  Circuit  Court  of  Washington  county ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  facts  appear  in  the  opinion. 

Mr.  Amos  "Watts,  for  the  plaintiff  in  error. 

Mr.  ¥m.  Winkleman,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 


It  appears  from  this  record,  that  G.  F.  Kasting  brought  an 
action  of  assumpsit  before  a  justice  of  the  peace  of  Washing- 
ton county,  against  William  Kasting,  on  an  account,  stated 
thus  in  the  transcript :  "  For  detaining  the  delivery  of  corn, 
I  claim  damage  of  Wm.  Kasting  to  the  amount  of  25  cents 
per  day,  from  the  first  day  of  December,  1866,  up  to  date,  and 
for  going  to  his  place  of  residence  with  a  team  and  returning 
empty,  $6.00." 

On  this  claim,  a  summons  in  the  usual  form  was  issued  by 
the  justice  of  the  peace,  and  endorsed  thus  :  Fr.  Kasting  v, 
Wilhelm  Kasting — Demand  $99.00,  with  the  fees,  etc. 

The  summons  was  duly  served  and  the"  cause  tried  by  a 
jury,  who  found  for  the  plaintiff  two  dollars  and  fifty  cents 
and  costs  of  suit,  for  which  the  justice  rendered  judgment. 
The  transcript  states  that  it  contains  a  full  and  perfect  state- 
ment of  all  the  proceedings,  of  which  G.  F.  Kasting  asks  an 
appeal. 
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An  appeal  bond  was  duly  filed,  and  the  cause  docketed  in 
the  circuit  court,  and  a  motion  made  by  the  defendant  to  dis- 
miss the  appeal  and  the  suit,  on  his  affidavit,  stating  that  after 
the  rendition  of  the  judgment  before  the  justice,  and  before 
any  appeal  was  prayed  for,  or  appeal  bond  executed,  he  paid 
the  amount  of  the  judgment  and  all  costs  to  the  justice,  of 
whom  the  plaintiff  received  it  in  full  satisfaction  of  the  judg- 
ment, and  still  retained  it. 

Against  the  motion  the  plaintiff  submitted  his  own  affida- 
vit, to  the  effect  that,  he  accepted  the  two  dollars  and  fifty 
cents,  the  amount  of  the  judgment  in  the  court  below,  as  so 
much  on  what  the  defendant  justly  owed  him,  as  damages 
given  him  by  the  jury  for  his  trouble  in  going  after  the  corn 
promised  by  the  note  ;  and  that  he  was  informed,  and  believed 
that  the  jury  thought  and  intended  the  plaintiff  should  have 
the  corn  or  its  value,  besides  the  two  dollars  and  fifty  cents, 
but  failed  to  put  it  in  the  verdict  according  to  law. 

The  court  ordered,  unless  the  plaintiff  should  refund  this 
two  dollars  and  fifty  cents,  the  suit  should  be  dismissed,  where- 
upon the  plaintiff  paid  into  court  that  sum,  and  thereupon  the 
court  denied  the  motion  to  dismiss,  to  which  the  defendant 
excepted  and  made  no  further  defense.  A  jury  was  called, 
and  a  witness  was  shown  a  note  written  by  him  in  the  Ger- 
man language,  of  which  he  had  prepared  a  translation  into 
English,  of  the  following  purport : 

"  Venedy,  HI.,  August  25,  1866. 

I,  the  undersigned,  promise  that  I  owe  Fr.  Kasting  115 
bushels  of  corn,  to  be  delivered  in  November,  1866,  and 
further  promise  to  bring  40  bushels  of  the  above  named  115 
to  Yenedy,  to  his  residence." 

The  witness  testified  that  he  wrote  the  note  in  the  German 
language ;  that  the  translation  was  correct.  He  further  testi- 
fied that  corn  was  worth,  during  the  month  of  November, 
1866,  at  the  residence  of  the  plaintiff,  seventy-five  cents  per 
bushel,  and  at  the  residence  of  the  defendant,  about  seventy 
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cents.  The  plaintiff  being  sworn,  testified  that  he  went  to 
defendant's  house,  after  November,  1866,  with  a  wagon  and 
team  to  get  the  corn,  and  demanded  it,  but  defendant  refused 
to  deliver  it;  that  defendant  never  delivered  any  of  the  corn; 
he  is  the  son  of  the  plaintiff 

The  jury  found  for  the  plaintiff  seventy-eight  dollars,  for 
which  the  court  rendered  judgment,  having  refused  a  motion 
for  a  new  trial. 

To  reverse  this  judgment  the  record  is  brought  here  by  writ 
of  error,  and  these  proceedings  assigned  as  error. 

The  plaintiff  in  error  insists  that  a  party  to  a  judgment  or 
decree,  availing  himself  of  the  benefits  thereof,  cannot  assign 
error  on  that  judgment  or  decree,  and  when  the  defendant  in 
error  accepted  the  amount  of  the  judgment  rendered  in  his 
favor  before  the  justice,  he  released  all  errors,  and  had  no 
right  to  appeal. 

This  court,  in  Morgan  v.  Laddet  al.,  2  Gilm.  414,  decided 
that  a  party  to  a  decree  in  chancery,  having  availed  of  the 
decree,  and  received  the  money  awarded  by  it,  could  not 
assign  error  on  such  decree,  and  the  same  was  said  by  a 
majority  of  the  court  in  the  case  of  Thomas  v.  Negus  et  al.  ib. 
700.  They  held  that  the  receipt  of  the  money  operated  as  a 
release  of  errors. 

We  have  no  disposition  to  question  the  correctness  of  these 
decisions,  but  this  case  is  not  within  the  principle  recognized 
by  them.  The  circuit  court,  on  an  appeal  from  a  justice  of 
the  peace,  does  not  sit  as  a  court  of  errors,  but  tries  the  cause 
de  novo.  It  will  not  be  denied,  that  a  party  has  a  right  to 
appeal  from  a  judgment  of  a  justice  of  the  peace  in  his  own 
favor,  and  on  trial  de  novo,  in  the  circuit  court,  recover  a  much 
larger  amount,  as  much  larger  as  the  proof  will  allow,  so  that 
the  amount  is  not  beyond  the  jurisdiction  of  a  justice  of  the 
peace,  and  does  not  exceed  the  amount  endorsed  on  the  sum- 
mons. This  is  the  theory  and  the  law  of  such  proceedings. 
Even  from  a  judgment  in  the  circuit  court  in  favor  of  a 
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plaintiff,  he  may  appeal  or  bring  error  to  the  Supreme  Court. 
fuller  y.  Roll,  26  111.  246. 

The  only  embarrassing  feature  in  this  case  is  the  fact  that 
the  plaintiff  received  the  amount  of  the  judgment  and  then 
appealed.  It  is  very  manifest  from  the  affidavit  of  the  plain- 
tiff, that  this  was  done  with  no  expectation  that  his  rights 
would  be  compromised  thereby,  and  in  ignorance  of  his  rights 
he  innocently  supposed  the  amount  of  the  judgment  was  for 
his  damages  in  not  getting  the  corn,  and  that  he  was  to  have 
the  corn  as  well. 

It  is  very  apparent  all  the  actors  in  this  matter,  prior  to 
the  appeal,  were  Germans,  ignorant  of  our  language,  as  the 
note  was  in  German.  The  magistrate  was  a  German,  so  was 
the  constable,  and  so  was  the  magistrate's  jury,  as  appears 
from  the  papers,  none  of  whom,  probably,  knew  very  dis- 
tinctly what  was  the  real  nature  of  the  case,  or  what  should 
be  the  amount  of  the  plaintiff's  recovery  or  claim.  Though 
it  was  an  obligation  to  deliver  115  bushels  of  corn,  worth 
seventy-hve  cents  per  bushel,  and  it  had  not  been  delivered 
to  plaintiff  when  he  went  for  it  with  his  team,  the  jury  must 
have  thought  he  was  only  entitled  to  recover  the  expenses 
incurred  in  going  for  the  corn,  hence  the  small  verdict.  It  is 
very  evident  that  the  plaintiff  did  not  recover  anything  like 
the  amount  of  his  demand,  and  to  which  there  was  no  defence. 
His  right  to  take  the  case  by  appeal  to  the  circuit  court  for  a 
new  trial,  although  he  did,  under  the  circumstances  shown, 
accept  the  small  amount  found  by  the  jury,  was  not  thereby 
destroyed,  and  the  question  whether  the  plaintiff  received  the 
amount  of  the  judgment  rendered  by  the  justice,  as  a  satis- 
faction of  his  demand,  could  not  be  presented  and  tried  on  a 
motion  to  dismiss  the  appeal  and  suit.  If  so  received,  it 
should  have  been  relied  upon  as  a  bar  on  the  trial  de  novo 
in  the  circuit  court,  like  payment,  accoM  and  satisfaction,  or 
other  defence  arising  after  a  trial  before  a  justice  of  the  peace. 
It  was   for  the  jury   to  determine  with  what  intention  the 
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plaintiff  received  the  amount ;  if  only  as  a  partial  payment,  it 
should  have  been  allowed  as  a  credit  pro  tanto,  but  if  in  dis- 
charge of  the  plaintiff's  claim,  then  as  a  bar  to  any  further 
recovery. 

It  is  further  objected,  that  it  was  error  to  admit  as  evidence 
the  instrument  in  writing  lor  the  delivery  of  the  corn,  as  no 
notice  of  it  had  been  given  the  defendant. 

We  know  of  no  rule  requiring  a  plaintiff  on  appeal  to 
notify  a  defendant  of  the  evidence  he  intends  to  produce  on 
the  trial.  In  this  case,  the  amount  endorsed  on  the  summons 
of  the  justice  of  the  peace  was  ninety-nine  dollars,  which  is 
all  the  notice  the  statute  requires.  How  the  demand  arose, 
was  a  matter  of  evidence,  and  if  the  defendant  was  surprised 
by  the  character  of  the  evidence,  and  desired  an  opportunity 
to  explain  it,  or  counteract  it,  application  should  have  been 
made  to  the  court  for  a  continuance,  as  in  an  original  suit  in 
the  circuit  court,  if  the  plaintiff  amend  his  declaration  by  insert- 
ing a  new  cause  of  action,  and  no  objection  be  made,  and  the 
parties  proceed  to  trial,  there  is  no  error.  A  party  on  appeal, 
or  in  an  original  suit  in  the  circuit  court,  has  the  right  to  file 
additional  items  of  account,  or  other  evidence  of  demand,  if 
not  objected  to,  and  if  obj-ection  be  made  on  the  ground  of 
surprise  or  the  like,  all  the  court  could  do  would  be  to  grant 
a  continuance  if  demanded.  In  this  case,  no  objection  was 
made,  and  the  justice  and  merits  of  the  case  are  clearly  with 
the  defendant  in  error.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Nixon,  Ellison  &  Co. 

v. 

The  Southwestern  Insurance  Company,  of  Cairo, 
Illinois. 


1.  Plea  in  abatement — by  a  corporation.  A  plea  in  abatement  by  a  corpora- 
tion aggregate  must  purport  to  be  by  their  attorney.  A  plea  which  says  that  the 
company,  "by  its  President  and  Secretary  comes  and  says,"  &c,  is  defective, 
and  obnoxious  to  a  demurrer. 


Writ  of  Error  to  the  Circuit  Court  of  Alexander  county; 
the  Hon.  John  Olney,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Mulkey,  Wall  &  Wheeler,  for  the  plaintiffs  in 
error. 

Messrs.  Green  &  Gilbert,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  plaintiffs  in 
error,  in  the  Alexander  Circuit  Court,  against  defendants  in 
error,  on  a  policy  of  insurance.  Service  was  had  to  the  April 
term,  1868  ;  and  at  that  term  defendant  below  filed  this  plea 
in  abatement : 
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SCT. 


"STATE  OF  ILLINOIS,) 

Alexander  County.       j 

In  the  Alexander  Circuit  Court, 
of  the  April  Term,  1868. 

"  The  Southwestern  Insurance  Company," 
sued  by  the  name  of  Southwestern 
Insurance  Company,  of  Cairo,  Illinois, 
ads. 

Richard  G.  Nixon,  "William  Ellison  and 
Thomas  Block,  partners,  doing  busi- 
ness under  the  firm  name  of  Nixon, 
Ellison  &  Company. 

And,  "the  Southwestern  Insurance  Company,"  against 
whom  the  said  plaintiffs  have  issued  their  said  writ  and 
declared  thereon,  by  the  name  of  "  Southwestern  Insurance 
Company,  of  Cairo,  Illinois,"  by  its  President  and  Secretary, 
comes  and  says,  that  it  is  named  and  called  "  The  South- 
western Insurance  Company,"  and  by  the  said  name  has 
hitherto  been  called  since  it  was  so  named  by  the  act  of  the 
General  Assembly  of  the  State  of  Illinois,  approved  March 
7th,  1867.  Without  this,  that  "  The  Southwestern  Insurance 
Company  "  now  is  or  ever  was  named  or  called,  or  known  by 
the  name  ol  "  Southwestern  Insurance  Company,  of  Cairo,. 
Illinois,"  as  by  said  writ  and  declaration  is  supposed,  and, 
this,  it,  "  The  Southwestern  Insurance  Company,"  is  ready  to 
verify;  wherefore,  it  prays  judgment  of  the  said  writ  and 
declaration,  and  that  the  same  may  be  quashed. 

The  Southwestern  Insurance  Co., 
"  By  D.  Hurd,  President,"  and  James  S.  Rearden,  Sec'y. 
Green  &  Gilbert,  Attorneys  for  Defendant. 

STATE  OF  ILLINOIS, ) 
Alexander  County,      j  SCT* 

James  S.  Rearden,  Secretarv  of  the  Southwestern  Insurance 
Company,  being  duly  sworn,  deposes  and  says  the  foregoing 
plea  is  true. 

James  S.  Rearden." 
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Sworn  to  and  subscribed  before  me  this  ) 

29th  day  of  April,  A.  D.  1868.  j 

John  Q.  Harman,  Clerk." 

To  this  plea  plaintiffs  below  filed  a  demurrer,  which  the 
court  overruled,  and  plaintiffs  failing  to  reply,  the  writ  was 
quashed  and  a  judgment  rendered  against  plaintiffs  for  costs. 
The  cause  is  brought  to  this  court,  and  the  decision  of  the 
court  below,  in  overruling  the  demurrer  is  assigned  for  error. 

From  the  earliest  period  in  the  history  of  the  common  law, 
pleas  in  abatement  have  not  been  favored  by  the  courts,  and 
hence,  great  precision  has  been  required,  both  in  the  substance 
and  structure  of  such  pleas.  And  the  rules  governing  them 
have  been  less  relaxed  in  modern  practice  than  in  other 
branches  of  pleadings,  or  in  the  practice  which  obtains  in 
common  law  courts.  And  it  is  for  the  reason  that  such  pleas 
tend  to  delay  justice,  and  hinder  parties  from  recovering  their 
rights.  They  do  not  go  to  the  merits  of  the  controversy,  but 
simply  to  form  in  the  proceeding. 

"We  find  that  as  early  as  Lord  Coke's  time  it  was  the  recog- 
nized doctrine  that  a  corporation  aggregate  could  not  appear 
in  person  to  an  action.  1  Coke  Litt.  66  b.  And  we  find  the 
same  rule  announced  in  Comyn's  Digest,  Pleader  2,  B.  2, 
where  it  is  said,  speaking  of  a  corporation  aggregate :  "But 
the  corporation  must  appear  by  attorney,  appointed  under 
their  common  seal."  And  Chitty,  vol.  1,  p.  551,  lays  down 
the  rule,  that  "  A  plea  by  a  corporation  aggregate,  which  is 
incapable  of  a  personal  appearance,  must  purport  to  be  by 
attorney."  This  plea  does  not  purport  to  be  by  attorney,  but 
by  the  president  and  secretary  of  the  corporation.  The  plea 
says  the  company,  "  by  its  president  and  secretary,  comes  and 
says,"  &c.  In  this,  the  plea  was  defective  and  in  violation  of 
the  rules  of  pleading.  The  demurrer  should,  therefore,  have 
been  sustained  to  the  plea.  For  this  error  the  judgment  of 
the  court  below  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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George  Briscoe  et  al. 

v. 

Johnson  A.  Power. 

1 .  Mortgages — of  subsequent  successive  conveyances  by  tJie  mortgagor.  It  was 
laid  down  in  the  case  of  Iglehart  v.  Crane  &  Wesson,  42  111.  261,  that  where 
mortgaged  premises  were  conveyed  in  parcels  at  successive  periods,  the  several 
parcels  were  subject  to  the  mortgage  in  the  inverse  order  of  their  alienation. 

2.  But  this  doctrine  has  no  application  where  the  deed  of  alienation  expressly 
subjects  each  tract  to  the  incumbrance.  In  such  a  case,  the  parcels  are  subject 
to  their  pro  rata  share  of  the  incumbrance. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  facts  of  this  case,  and  the  errors  assigned,  will  fully 
appear  from  the  opinion  of  the  court. 

Messrs.  Smith  &  Schaeffer,  for  the  plaintiffs  in  error. 

Messrs.  Willard  &  Goodnow,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

In  1861,  Catharine  Yaunear  bought  of  Samuel  G-aty,  a 
tract  of  land,  and  executed  to  him  five  promissory  notes  and 
a  deed  of  trust  on  the  premises,  to  secure  the  part  of  the  pur- 
chase money  left  unpaid.  She  soon  afterwards  sold  and 
conveyed  the  land  to  Loyd,  the  conveyance  being  expressly 
made  subject  to  the  deed  of  trust.  Loyd  first  conveyed  a 
part  of  the  land  to  George  Briscoe,  afterwards,  the  residue  to 
Power,  the  complainant  herein,  both  of  these  conveyances 
being  also  made  expressly  subject  to  the  trust  deed.  Both 
purchasers  made  valuable  improvements  upon  their  respective 
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parcels.  It  should  be  further  stated  that  there  was  a  written 
agreement  between  Loyd  and  Gaty  that  the  latter  should 
release  from  the  deed  of  trust,  the  part  afterwards  sold  to 
Briscoe,  on  the  payment  of  one-half  of  the  purchase  money, 
and  this  agreement  was  assigned  by  Loyd  to  Briscoe,  when 
the  latter  bought,  and  by  him  reduced  to  record.  After  both 
these  sales,  Edgar  L.  Briscoe,  a  brother  of  George,  bought 
the  unpaid  notes  from  Gaty,  and  was  proceeding  to  sell,  for 
their  payment,  that  portion  of  the  land  sold  to  Bower,  when 
the  latter  tendered  to  the  trustee,  in  money,  his  proportionate 
share  of  the  debt,  and  requested  him  to  first  offer  the  part 
bought  by  George  Briscoe,  and  if  that  did  not  bring  the  resi- 
due of  the  debt,  then  to  sell  his  portion.  The  trustee  refused, 
and  sold  the  land  of  Power  for  a  sum  sufficient  to  satisfy  the 
debt,  Edgar  L.  Briscoe  being  the  purchaser.  Power  then 
filed  this  bill,  offering  to  bring  the  money  into  court,  praying 
that  the  sale  and  deed  be  set  aside,  and  that  Edgar  L.  Briscoe 
be  required  to  accept  the  pro  rata  share  of  said  complainant, 
and  then  first  sell  the  land  of  George  Briscoe,  who  was  also 
made  a  party  to  the  bill.  The  court  so  decreed,  and  the  defen- 
dants have  brought  the  record  here. 

"We  held  in  the  case  of  Iglehart  v.  Crane  <&  Wesson,  42  111, 
261,  that  where  a  mortgagor  sells  the  mortgaged  premises- 
in  parcels,  at  successive  periods,  the  different  parcels 
should  be  subjected  to  the  payment  of  the  mortgage  in 
the  inverse  order  of  their  alienation.  That  rule  rests  upon 
the  reason,  that  where  the  mortgagor  sells  a  part  of  the 
mortgaged  premises  without  reference  to  the  incumbrance, 
purporting  to  convey  the  fee  simple,  and  retaining  a 
part  himself,  it  is  equitable,  as  between  the  mortgagor 
and  his  grantee,  that  the  part  still  held  by  the  mortgagor 
should  be  first  subjected  to  the  payment  of  the  debt,  and  this 
equity  having  attached  to  the  land,  a  subsequent  purchaser 
from  the  mortgagor,  with  notice,  takes  it  subject  to  the  same 
equity.     But  it  is  evident  that  this  reasoning  has  no  application 
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to  a  case  like  the  present,  where  the  first  purchaser 
expressly  takes  subject  to  the  mortgage.  In  such  cases  the 
purchaser  has  no  equity,  as  against  the  mortgagor,  that  the 
portion  still  held  by  the  latter  shall  be  first  applied  to  the 
payment  of  the  incumbrance,  and,  having  no  equity  against 
him,  of  course  has  none  against  his  grantee.  The  first  pur- 
chaser, by  taking  expressly  subject  to  the  mortgage,  consents 
that  the  land  conveyed  to  him  shall  remain  subject  to  its^?n> 
rata  share  of  the  debt. 

In  the  present  case,  not  only  was  the  deed  from  Loyd  to 
George  Briscoe  made  expressly  subject  to  the  mortgage,  but 
the  agreement  between  Loyd  and  Gaty,  for  the  release  of  the 
part  sold  to  Briscoe,  on  payment  of  its  pro  rata  share,  and 
the  assignment  of  that  agreement  to  George  Briscoe,  show  it 
was  the  clear  intention  of  the  parties,  that  this  part  should 
remain  subject  to  its  pro  rata  share.  Under  these  circum- 
stances, it  was  plainly  inequitable  in  Edgar  L.  Briscoe,  the 
owner  of  the  notes  and  mortgage,  to  attempt  to  impose  the 
entire  burden  of  the  mortgage  on  Power,  and  thereby  wholly 
exempt  the  land  of  his  brother,  which  was  equally  liable. 
When  Power  tendered  to  him  his  pro  rata  share,  he  should 
have  accepted  the  money,  and  should  have  sold  the  land  of 
George  Briscoe  before  selling  that  of  Power.  The  course 
actually  taken  was  evidently  the  result  of  an  inequitable  com- 
bination between  the  two  brothers,  for  the  purpose  of  impos- 
ing wholly  upon  Power  a  burden  which  should  have  been 
shared  between  him  and  George  Briscoe. 

Decree  affirmed. 
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Thomas  M.  Sweeney  et  ux. 

v. 

George  B.  Damron  et  al 

1.  Husband  and  wife — contracts  between.  It  is  the  rule  of  the  common  law 
that  contracts  between  husband  and  wife  are  void,  and  will  not  be  enforced  by 
the  courts. 

2.  But  where  such  contracts  have  been  made  in  good  faith,  and  are  executed, 
they  are  valid. 

3.  So,  where,  a  husband  has  received  money  belonging  to  his  wife,  and  invests 
it  for  her  in  her  name,  or  has  property  bought  with  her  money,  conveyed  to  her, 
courts  of  equity  will  treat  the  transaction  as  fair,  and  sustain  it  against  subse- 
quent creditors  of  the  husband  chargeable  with  notice. 

4.  And  where,  not-  being  in  debt,  with  a  view  of  making  provision  for  his 
wife,  property  is  bought  with  his  own  means,  and  conveyed  to  her,  or  to  trustees 
for  her  use,  the  transaction  will  be  sustained. 

5.  If  the  husband  is  in  debt,  as  to  his  creditors  existing  at  the  time  of  such 
transactions,  they  would  be  fraudulent,  unless  such  creditors  are  satisfied  sub- 
sequently. 

6.  The  wife  may  intrust  means  which  she  inherits  since  the  act  of  1861,  to 
her  husband  to  loan  or  invest,  and  it  will  be  protected  in  his  hands  to  the  same 
extent  the  money  of  a  stranger  would  under  like  circumstances. 

T.  Same — converting  equitable  into  legal  estates.  Where  the  legal  title  to  lands, 
purchased  with  the  means  of  the  wife,  is  in  the  husband,  and  he  exchanges 
these  lands  for  others,  and  has  the  deeds  of  the  latter  made  to  his  wife,  equity 
will  uphold  the  title  of  the  wife,  as  against  creditors  not  misled  by  the  title 
standing  in  the  husband. 

"Writ  of  Error  to  the  Circuit  Court  of  Marion  County ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  a  proceeding  by  defendants  in  error  to  set  aside 
conveyances  of  property  to  Mary  A.  Sweeney,  wife  of  Thomas 
M.  Sweeney.  The  facts  set  up  in  the  bill,  and  the  answer  to 
the  defendants  below,  the  ruling  of  the  court  thereon,  and  the 
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errors  assigned  on  this  record,  are  fully  set  out  in  the  opinion, 
and  need  not  be  here  repeated. 

Messrs.  Schaeffer  <fe  Smith,  for  the  plaintiffs  in  error. 

1.  A  married  woman  may  contract  with  her  husband  for 
a  settlement  for  her  benefit,  and  for  a  valuable  consideration, 
and  courts  of  equity  will  sustain  it.  1  Parsons  on  Contracts, 
page  369 ;  Livingston  v.  Livingston,  2  Johns.  Ch.  537 ;  2 
Story  Eq.  Jur.  Sees.  1362  and  1377,  Kedfield's  Edition,  and 
authorities  there  cited. 

2.  If  lands  held  in  trust  are  sold  by  the  husband,  under  an 
agreement  to  purchase  with  the  proceeds  other  lands,  to  be 
held  under  the  same  trust,  the  lands  so  purchased  by  him  are 
protected  from  his  creditors.  Parsons  on  Contracts,  page  369; 
Barnett  v.  Goings,  8  Blackf.  284. 

Messrs.  "Willard  &  Goodnow,  for  the  defendants  in  error. 

Although,  in  equity,  some  contracts  made  between  husband 
and  wife  will  be  enforced,  the  case  at  bar  is  not  brought  within 
any  rule  laid  down.  In  this  case,  the  husband  reduced  the 
money  of  the  wife  to  possession  and  made  investments,  with- 
out any  reservations,  for  his  own  benefit — treated  it  as  his 
own  property,  and  so  held  it  out  to  the  world,  and  became  the 
absolute  owner  of  the  property.  Story's  Equity  Juris.  Yol. 
2,  7  Ed.  Sec.  1402-1403,  and  authorities  there  cited  ;  Whittel- 
say  v.  McMahon,  10  Conn.  137  ;  Shirley  v.  Shirley,  9  Paige, 
C.  E.  363  ;  Baker  v.  Woods,  1  Sandf.  C.  JR.  129. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  bill  alleges,  that  defendants  in  error  had  previously,  at 
the  January  and  February  terms,  1868,  of  the  Marion  Circuit 
Court,  obtained  judgments  against  Thomas  M.  Sweeney,  for 
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the  sum  of  $3642.35 ;  that  executions  had  not  issued,  for  the 
reason  that  they  would  have  been  unavailing,  as  defendant 
in  the  judgment  had  no  property  upon  which  to  levy  ;  that 
about  the  8th  day  of  June,  1859,  Thomas  M.  Sweeney  and  his 
father,  Isaac  Sweeney,  purchased  from  one  Snelliug  a  tract  of 
land  in  Marion  county,  and  being  known  as  lot  eleven  in 
Snelling's  addition  to  the  town  of  Kinmundy  ;  that  in  the  fall 
of  1864,  Isaac  Sweeney  died,  leaving  Thomas  M.,  his  son,  and 
one  Deborah  Ann  Budlong,  his  daughter,  as  his  heirs  to  his 
half  of  this  property,  whereby  Thomas  M.  became  the  owner 
of  three-fourths  of  the  same,  and  Deborah  one-fourth. 

That  subsequently,  on  the  17th  day  of  August,  1867, 
Deborah  conveyed  her  interest  in  the  premises  to  Mary  A. 
Sweeney,  the  wife  of  Thomas  M.  Sweeney ;  that  on  the  9th 
day  of  October,  1867,  Thomas  M.  and  Mary  A.,  his  wife,  con- 
veyed this  tract  of  land  to  James  G.  McCreery,  in  exchange 
for  which  he  conveyed  block  fifteen,  and  lots  one  hundred  and 
sixty-three,  one  hundred  and  sixty-four  and  one  hundred  and 
sixty-five,  in  the  original  plat  of  the  town  of  Kinmundy,  to 
Mary  Ann  Sweeney,  wife  of  Thomas  M.,  which,  with  their 
improvements,  are  worth  two  thousand  dollars. 

The  bill  charges,  that  Thomas  M.  paid  to  Deborah  A.  Bud- 
long  the  consideration  for  the  conveyance  of  her  one -fourth 
of  lot  eleven,  first  described,  to  Mary  Ann  Sweeney,  who  paid 
no  portion  thereof;  and  that  lots  163,  164  and  165,  although 
conveyed  to  Mary  Ann  Sweeney,  were  the  property  of 
Thomas  M.  Sweeney,  and  were  liable  to  be  sold  to  pay  and 
satisfy  these  judgments,  and  that  the  conveyances  to  Mary 
Ann  are  void  as  to  creditors,  having  been  made  to  cover  up 
and  protect  this  property  from  sale  for  the  payment  of  the 
debts  of  Thomas  M.  There  was  a  prayer  that  lots  163,  164 
and  165  be  reconveyed  to  Thomas  M.,'and  that  they  be  sold 
on  execution  to  satisfy  the  judgments  held  by  complainants, 
and  for  other  and  further  relief. 
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Defendants  answered  the  bill,  and  admitted  the  recovery  of 
the  judgments  as  alleged.  They  also  admit  that  Isaac  and 
Thomas  M.  Sweeney  purchased  lot  11  of  Snelling's  addition, 
as  alleged ;  that  Isaac  died  as  charged,  and  that  Thomas  M. 
and  Deborah  inherited  the  half  of  lot  eleven,  in  equal  parts, 
as  alleged,  and  that  Deborah  conveyed  her  one-fourth  of  that 
lot  to  Mary  Ann,  and  that  she  and  Thomas  M.  Sweeney  con- 
veyed that  lot  to  James  G.  McCreery,  in  exchange  for  lots 
163,  164  and  165,  and  block  15,  which  were  by  him  conveyed 
to  Mary  Ann  Sweeney,  as  alleged,  but  they  deny  that  these 
lots  are  worth  two  thousand  dollars,  and  positively  deny  that 
these  conveyances  were  fraudulent,  as  charged,  but  allege  that 
Mary  Ann  is  the  owner. 

The  answer  alleges,  that  Mary  Ann  is  the  daughter  of  Silas 
Sweeney,  now  deceased ;  that  he  departed  this  life  previous 
to  the  year  1855,  possessed  of  a  considerable  estate,  and  that 
Mary  Ann  inherited  from  him  four  hundred  dollars,  and  by 
agreement  between  Thomas  M.  and  Mary  Ann,  he  invested 
three  hundred  dollars  of  that  sum  in  the  purchase  of  a  tract 
of  land  with  Isaac  and  Deborah,  and  it  was  conveyed  to  them, 
with  the  full  understanding  between  Thomas  M.  and  Mary 
Ann,  that  although  conveyed  to  Thomas  M.,  it  was  the  pro- 
perty of  Mary  Ann,  to  the  extent  of  three  hundred  dollars, 
and  he  was  to  hold  it  for  her  use  and  benefit. 

That  subsequently,  Thomas  M.  and  Isaac  purchased  lot 
eleven  of  Snelling,  and  upon  the  death  of  Isaac,  Thomas  M. 
and  Deborah  inherited  his  half  of  the  lot ;  that  before  the 
death  of  Isaac,  he  and  Thomas  M.  purchased  lot  143,  block 
12,  original  plat  of  Kinmundy,  and  at  the  time  of  the  death 
of  Isaac,  he  and  Thomas  were  the  owners  of  the  lot  and  a 
large  stock  of  goods,  and  Deborah  inherited  one-fourth  of 
that  lot  as  well  as  one-fourth  of  the  stock  of  goods  from 
Isaac  ;  that  Deborah  exchanged  her  interest  in  lot  143,  block 
12,  and  in  the  stock  of  goods,  for  the  interest  of  Thomas  M.  in  the 
land  which  he  and  Deborah  and  Isaac  had  purchased  in  common 
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in  1855,  and  Deborah,  at  the  time  she  made  this  exchange, 
conveyed  to  Mary  Ann  her  one  fourth  of  the  Snelling  lot,  in 
consideration  of  the  equitable  interest  which  Mary  Ann  held 
in  the  land  purchased  by  Isaac,  Thomas  M.  and  Deborah  in 
1855,  and  for  which  Thomas  M.  was  acting  as  the  trustee  of 
Mary  Ann. 

That  Mary  Ann  furnished  fifty  dollars  to  Thomas  M.> 
towards  the  purchase  of  the  Snelling  lot,  with  the  distinct 
understanding  that  she  was  to  have  an  interest  in  the  same  to 
that  extent. 

The  answer  further  alleges,  that  Mary  Ann  inherited  from 
her  father,  in  1860,  the  sum  of  $250,  and  that  it  was  held  by 
Thomas  M.,  as  her  trustee ;  that  in  September,  1861,  she 
inherited  from  her  brother,  William,  the  sum  of  $250,  which, 
under  the  act  of  1861,  was  her  sole  and  separate  property ; 
that  in  1866  she  inherited  from  her  sister,  Martha  E.  Sweeney, 
one-fifth  of  $1,000,  which  her  husband  owed  to  her  sister, 
Martha  E.,  whereby  her  husband  became  indebted  to  her  for 
the  one -fifth  part  of  that  sum.  The  answer  charges  that  the 
land  purchased  in  1855,  and  towards  the  purchase  of  which 
Mary  Ann  contributed  the  $300,  rose  in  value  from  $8  per 
acre,  at  which  it  was  purchased,  to  $25  per  acre,  at  which 
price  it  was  sold,  whereby  the  interest  of  Mary  Ann  therein 
became  of  the  value  of  $1,000 ;  that  her  interest  in  that 
property,  and  the  $50  dollars  furnished  by  her  towards  the 
purchase  of  the  Snelling  property,  and  the  sums  she  inherited 
from  her  brother  and  sister,  amounted  to  $1700,  and  the 
McCreery  property  is  not  worth  more  than  $1500  ;  that 
McCreery  conveyed  lots  163,  164  and  165  to  Mary  Ann,  in 
exchange  for  the  Snelling  lot ;  that  these  lots  were  conveyed 
to  her  for  the  purpose  of  vesting  in  her  the  legal  title  to  her 
equitable  rights  to  the  trust  fund  held  by  her  husband  for  her 
use.  The  answer  specifically  denies  all  fraud  in  the  several 
transfers  and  conveyances  of  the  property  described  in  the 
bill. 
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Complainants  excepted  to  the  answer,  and  on  a  hearing, 
the  exceptions  were  sustained  by  the  court.  Leave  was  given 
to  defendants  to  amend  their  answer,  but  declining  to  do  so, 
the  court  rendered  a  decree  granting  relief  as  prayed  by  the 
bill.  And  defendants  prosecute  this  writ,  and  assign  for  error 
the  sustaining  the  exceptions  to  the  answer,  and  in  ren- 
dering a  decree  in  favor  of  complainants. 

By  the  marriage,  prior  to  the  passage  of  the  act  of  the  gen- 
oral  assembly,  in  1861,  the  legal  right  to  contract  by  the 
wife  was  suspended.  She  could  not  contract  with  her  husband 
or  third  parties.  But  under  the  common  law,  she  could 
receive  and  hold  real  estate  in  her  own  name  and  personal 
property  by  the  intervention  of  a  trustee.  Any  contract  there- 
fore, entered  into  by  defendants,  being  husband  and  wife,  was 
void,  and  would  not  be  enforced  by  the  courts.  But  it  has 
always  been  held,  that  such  a  contract,  when  executed,  is 
valid  and  binding.  When  a  husband,  not  in  debt,  in  good 
faith,  conveys  property  to  a  trustee  for  the  use  of  his  wife,  or 
purchases  property  and  has  it  conveyed  to  her,  the  transac- 
tion will  be  sustained,  although  the  consideration  for  the  pur- 
chase was  from  his  own  means.  And  where  a  husband  has 
received  funds  belonging  to  the  wife,  and  invested  them  for 
her  in  her  name,  or  has  the  property  subsequently  conveyed 
to  her,  courts  of  equity  treat  the  transaction  as  fair,  and 
will  sustain  it,  as  against  subsequent  creditors.  In  such  a 
case,  her  equity  is  equal,  if  not  superior,  and  having  the  legal 
title,  it  will  not  be  disturbed.  "Where  creditors  are  not  misled 
by  the  title  standing  in  his  name,  they  have  no  right  to  com- 
plain. 

As  to  the  fourth  of  lot  eleven,  conveyed  by  Deborah  to 
Mrs.  Sweeney,  the  answer  disclosed  a  title  in  the  latter,  free 
from  all  claims  of  the  defendants  in  error,  either  legal  or  equit- 
able. It  showed  that  three  hundred  dollars  of  the  purchase 
money  of  the  land  given  to  Deborah  in  exchange  for  her 
fourth    of  lot    eleven,   belonged,   by    inheritance,    to    Mrs. 
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Sweeney,  and  the  legal  title  of  that  fourth  was  never  in  her 
husband ;  the  lien  of  the  creditors  had  not  attached,  so  far  as 
we  can  discover,  to  the  land  given  in  exchange  for  the  fourth 
of  lot  eleven,  and  the  money  with  which  it  was  purchased 
belonging  to  Mrs.  Sweeney,  she  had  an  equity  which  formed 
an  ample  consideration  to  support  the  conveyance  by 
Deborah  to  her.  If,  however,  complainants  had  extended 
credit  to  Thomas,  under  the  supposition,  from  conveyances  to 
him,  that  he  was  the  owner  of  this  land,  then  his  wife  would 
not  be  heard  to  set  up  her  secret  equity  to  defeat  them  in  the 
collection  of  their  debts,  created  on  the  faith  that  this  property 
was  liable  to  their  payment,  but  it  fails  to  appear  that  these 
debts  were  thus  created. 

If  these  debts  were  not  created  prior  to  the  conveyance  by 
Mrs.  Budlong  to  Mrs.  Sweeney,  she  clearly  became  vested 
with  a  title  to  the  one-fourth  of  the  Snelling  lot,  free  from  all 
liability  for  the  payment  of  any  future  debts  her  husband 
might  contract.  And  such  being  the  case,  she  could  exchange 
it  for  other  real  estate,  and  when  conveyed  to  her  in  exchange, 
it  would  be  equally  free  from  liability  to  pay  such  debts. 
And  it  would  seem  that,  in  any  event,  lots  163,  164  and  165, 
to  the  extent  of  the  proportion  of  one  fourth  of  the  Snelling 
lot,  must  be  held  to  be  the  property  of  Mrs.  Sweeney,  and  not 
liable  for  the  payment  of  these  debts. 

As  to  the  other  three-fourths  of  these  lots,  their  liability 
depends  upon  whether  they  were  voluntarily  conveyed  to 
Mrs.  Sweeney  before  these  debts  were  created.  If,  when  her 
husband  incurred  these  liabilities,  the  title  to  three-fourths  of 
the  Snelling  lot  was  in  him,  and  she  paid  nothing,  then  he 
could  not  have  conveyed  that  interest  to  a  trustee  to  hold  for 
her,  nor  could  he  exchange  them  for  property  conveyed  to 
Mrs.  Sweeney,  free  from  liability  for  'their  payment.  But  so 
far  as  this  record  discloses,  McCreery  was  an  innocent  pur- 
chaser of  the  Snelling  lot,  and  as  such  may  hold  it  free  from 
all  liability  to  the  payment  of  these  judgments.     But  if  the 
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debts  for  which  they  were  rendered  existed  when  the  exchange 
was  made,  and  Mrs.  Sweeney  did  not  pay  for  them,  then  com- 
plainants may  pursue  the  three-fourths  of  the  Snelling  lot  sold 
by  Thomas,  and  represented  in  the  lots  conveyed  to  Mrs. 
Sweeney,  and  subject  them  to  that  extent  to  the  satisfaction 
of  their  judgments.  Being  the  wife  of  Thomas,  Mrs. 
Sweeney  could  not,  in  such  a  case,  be  held  an  innocent  pur- 
chaser, if  she  took  as  a  volunteer,  because  it  is  a  maxim,  that 
a  man  must  be  just  before  he  can  be  liberal. 

Under  the  act  of  1861,  conferring  upon  married  women  the 
right  to  hold  their  separate  property  free  from  the  control  of 
their  husbands  and  not  subj  ect  to  their  debts,  Mrs.  Sweeney 
became  the  sole  owner  of  the  money  she  inherited  from  her 
brother  and  sister,  and  she  could  place  it  in  the  hands  of  her 
husband,  for  her  and  in  her  name,  to  loan  or  purchase  pro- 
perty. And  if  thus  placed  in  the  hands  of  her  husband,  his 
creditors  could  acquire  no  lien  upon  it.  In  his  hands,  it  was 
precisely  as  the  property  of  a  stranger  held  by  him,  and  being 
so,  he  could,  as  her  agent,  or  under  her  directions,  invest  it 
in  the  purchase  of  real  estate  in  her  name,  and  when  so  pur- 
chased, ita  like  the  money  with  which  it  was  purchased,  would 
not  be  liable  for  his  debts.  If  then,  the  money  inherited  from 
the  brother  and  sister  of  Mrs.  Sweeney,  as  her  money,  was  paid 
for  these  lots,  then  they  to  that  extent  would  not  be  liable  for 
the  payment  of  her  husband's  debts.  And  the  answer  alleges 
that  this  money  was  so  invested,  and  it  also  presented  a 
defense  to  that  extent. 

If  Sweeney,  before  these  debts  were  contracted,  with  his 
own  means,  in  good  faith,  and  not  being  indebted,  purchased 
and  paid  for  the  remaining  portion  of  this  property,  and  had 
it  conveyed  to  his  wife,  it  would  not  be  a  fraud  on  subsequent 
creditors.  When  they  could  see  that  the  title  was  vested  in 
his  wife  by  referring  to  the  record,  they  could  not  be  misled 
to  trust  him,  and  they  would  be  held  not  to  have  relied  upon 
such  property  to  secure  them  in  enforcing  payment.  There 
58— 47th  III. 
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is  nothing  in  the  policy  of  the  law  which  prohibits  a  man,  not 
in  debt,  acting  in  good  faith,  from  making  provision  for  his 
wife,  by  the  purchase  of  property  and  having  it  conveyed  to 
trustees  for  her  use,  or  directly  to  her.  If,  however,  he  were 
at  the  time  indebted,  and  such  debts  should  not  be  afterwards 
paid,  as  to  such  creditors  the  transaction  would  be  fraudulent. 
If,  then,  this  conveyance  was  made  to  Mrs.  Sweeney  before 
these  debts  were  contracted,  no  reason  is  perceived  why  the 
property  should  be  subjected  to  the  payment  of  the  judg- 
ments, although  the  consideration  was  paid  by  Sweeney, 
unless  bad  faith  could  be  shown  by  the  defendants  in  some 
other  particular. 

This  decree  must  be  reversed,  even  if  the  answer  was 
wholly  insufficient,  inasmuch  as  the  bill  is  insufficient  to  sup- 
port it.  It  is  nowhere  shown  when  these  debts  were  created, 
and  for  aught  that  appears  these  various  transactions  may 
have  occurred  before  the  debts  were  incurred,  and  these  con- 
veyances may  have  been  made  in  perfect  good  faith.  It  is 
true,  that  as  a  conclusion  from  the  facts  stated,  it  is  averred 
that  the  conveyances  were  made  for  the  purpose  of  hindering 
and  delaying  the  creditors  of  Thomas  M.  Sweeney ;  but  from 
the  showing  made  by  complainants  in  their  bill,  it  does  not 
appear  that  they  have  such  equitable  rights  as  enable  them 
to  demand  relief.  It  devolves  upon  them  to  show  such  a  state 
of  facts  as  renders  it  inequitable  for  Mrs.  Sweeney  to  hold  the 
premises  sought  to  be  subjected  to  the  satisfaction  of  these 
judgments.  The  mere  fact  that  the  husband  was  indebted  to 
them  on  the  date  of  these  judgments,  does  not  render  the 
previous  conveyance  of  the  lots  by  McCreery  to  Mrs.  Sweeney 
void  for  fraud,  and  this  would  seem  to  be  the  scope  of  the 
bill.  The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded,  with  leave  to  complainants  to  amend  their  bill,  and 
when  amended,  for  defendants  to  answer  or  otherwise  defend, 
as  they  may  determine. 

Decree  reversed. 


1868.]  Hawkins  v.  Taeee  et  al.  459 

Syllabus.     Brief  for  the  plaintiff. 


John  D.  Hawkins 
Warren  Taber  et  ah 

1 .  Chancery  practice — modifying  decree.  1  f  it  is  brought  to  the  knowledge  of 
the  court,  before  which  a  chancery  proceeding  is  still  pending,  that  a  decree 
previously  rendered  in  the  case  is  unjust  or  oppressive,  it  is  not  error  for  the 
court  to  modify  the  decree  in  accordance  with  the  new  facts  brought  before  it. 

2.  Same — affidavits  as  evidence.  Where  a  motion  is  made  to  modify  a  decree 
which  is  still  pending  in  court,  and  affidavits  are  submitted  on  both  sides,  touch- 
ing the  equities  involved  in  the  proposed  modification,  this  court  will  hold  that 
such  proceedings  were  had  by  consent. 

3.  In  such  case,  the  proper  practice  would  be,  to  either  refer  the  case  to  the 
master  again,  or  hear  it  again  in  court,  upon  proof  regularly  offered,  but  if 
parties  consent  to  a  different  mode  of  exhibiting  the  facts^  the  error  will  be 
thereby  waived. 

4.  Partition — apportioning  rents.  Though  it  is  true  that  a  court  of  equity 
has  jurisdiction  in  cases  of  partition,  and  may,  in  the  same  suit,  enter  a  decree 
in  favor  of  a  co-tenant,  for  rent  in  arrear,  the  claim  for  rent  in  sudh  cases  must 
be  well  established. 

"Weit  of  Eeeoe  to  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Silas  L.  Beyan,  Judge,  presiding. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
court. 

Mr.  B.  B.  Smith  and  Mr.  M.  Schaeffeb,  for  the  plaintiff  in 
error. 

1.  Relief  from  alleged  fraud,  not  appearing  on  the  record, 
can  only  be  obtained  by  a  bill  of  review. 

2.  This  was  a  chancery  proceeding  for  partition  and 
account,  and  courts  of  equity  have  jurisdiction  in  cases  of 
partition,  and  may,  in  the  same  suit,  enter  a  decree  in  favor 
of  a  co-tenant  for  back  rent.     JJbwey  et  al.  v.  Goings,  13  111.  95. 
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Mr.  H.  K.  S.  O'Melveny,  for  the  defendants  in  error. 

1.  The  court  had  the  power  to  modify  the  order,  as  it 
related  to  the  judgment  for  rent.  See  Coughran  v.  Gutcheus, 
18  111.  391,  where  all  the  authorities  are  referred  to. 

2.  The  court  had  no  jurisdiction,  in  this  form  of  proceed- 
ing, to  render  any  judgment  against  James  Taber,  one  of  the 
defendants,  for  $435.00  rents.  Zouvalle  et  al  v.  Menard, 
1  Gilm.  43. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  for  a  partition  and  for  an  account 
of  rents  and  profits,  in  which  such  proceedings  were  had,  that 
a  partition  was  decreed  and  a  decree  rendered  against  James 
M.  Taber,  one  of  the  defendants,  for  certain  rents  alleged  to 
have  been  received  by  him,  he  being  one  of  the  parties  enti- 
tled to  an  undivided  interest  in  the  lands,  and  who  had 
exercised  control  over  them,  receiving  the  rents  therefor. 
Commissioners  were  duly  appointed  to  make  partition,  who 
reported  the  same  could  not  be  done  without  prejudice  to  the 
proprietors  of  the  land,  whereupon  the  court  entered  an  order 
for  the  sale  of  the  land,  by  a  special  master  appointed  for  that 
purpose,  and  that  he  be  required  to  take  testimony  as  to  the 
rents. 

The  master  reported  that  James  M.  Taber  had  received 
rents  amounting  to  four  hundred  and  fifty-five  dollars,  and  a 
decree  was  rendered  against  him  that  he  account  to  his 
co-tenants  for  that  sum.  This  was  at  the  August  term,  1867, 
and  the  cause  was  continued. 

In  vacation,  a  notice  was  served  upon  the  plaintiff  in  error, 
that  a  motion  would  be  made  at  the  next  March  term,  to  cor- 
rect this  decree  and  to  set  aside  so  much  of  the  same  as  decreed 
the  payment  of  four  hundred  and  fifty-five  dollars  rents,  by 
James  M.  Taber, 
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This  motion  came  on  to  be  heard  at  the  March  term,  and 
affidavits  were  read  in  support  and  against  the  same,  the  whole 
merits  of  the  case  being  tried  on  the  affidavits. 

The  court  modified  the  decree  of  August  term,  in  so  far  as 
it  related  to  the  payment  of  the  rents  by  James  M.  Taber, 
and  then  approved  the  report  of  sale  by  the  commissioner. 

To  reverse  this  decree,  the  complainant  in  the  petition  brings 
the  record  here  by  writ  of  error,  assigning  this  modification 
of  the  decree  as  error. 

It  clearly  appears  the  case  was  still  in  court,  not  finally 
determined,  when  the  motion  to  modify  the  decree  was  made 
and  entertained.  It  was,  therefore,  in  apt  time,  and  the  court 
had  the  power  to  set  aside  or  modify  the  decree  of  the  August 
term,  on  the  affidavits  submitted.  The  proper  practice  would 
have  been,  for  the  court  to  have  referred  again  the  question  of 
rents  to  the  master  for  further  evidence,  or  the  court  might 
have  heard  this  evidence,  and  doubtless  would  so  have  heard 
it,  had  it  been  moved  so  to  do,  but  the  parties  seem  to  have 
submitted,  by  consent,  the  whole  question  of  rent  to  be  deci- 
ded on  the  affidavits  presented  on  the  hearing  of  the  motion 
to  modify  the  decree.  This  being  by  consent,  however  irregu- 
lar it  may  have  been,  we  will  not  undo  what  has  been  done, 
merely  for  this  irregularity. 

The  plaintiff  in  error  now  contends  that  the  affidavits  were 
not  evidence,  because  there  was  no  privilege  of  cross-exami- 
nation, but  he  made  no  objection  to  the  mode  of  proceeding, 
but  consented  the  merits  of  the  case  should  be  determined  on 
the  affidavits  submitted  on  both  sides. 

Though  it  is  true  a  court  of  equity  has  jurisdiction  in  cases 
of  partition,  and  may,  in  the  same  suit,  enter  a  decree  in  favor 
of  a  co-tenant  for  rent  in  arrear — Howey  et  al.  v.  Goings,  13 
111.  95 — the  claim  for  rent  must  be  well  established.  The 
evidence  furnished  by  these  affidavits,  as  to  the  liability  of 
Taber  for  rents,  was  very  conflicting,  to  say  the  least,  and 
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being  so,  we  could  not  disturb  the  decree  finally  made  upon 
those  affidavits. 

As  to  the  power  to  modify  the  decree  as  to  these  rents,  the 
ease  of  Coughran  v.  Gutcheus,  18  111.  391,  is  full  to  the  point. 
We  regard  the  whole  proceeding,  on  the  motion  at  March 
term,  as  by  consent,  and  "consensus  tollit  erroremP  The 
decree  must  be  affirmed. 

Decree  affirmed. 


Ohio  &  Mississippi  Kailroad  Company 

v. 

Noah  Brubaker. 

1.  Construction  of  statutes — railroad  company  fencing  against  stocky  The 
statute  which  requires  railroad  companies  to  make  and  maintain  fences  "suffi- 
cient to  prevent  cattle,  horses,  sheep  and  hogs  from  getting  on  such  railroad," 
is  not  a  penal  statute,  but  remedial,  and  will  receive  a  liberal  construction. 

2.  Killing  stock — mules  and  asses  included  in  tlie  term  cattle.  Railroad  com, 
panies,  under  the  act  above  referred  to,  are  liable  for  killing  mules  and  asses, 
these  animals  being  included  in  the  terms,  "  cattle  and  horses." 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the  Hon. 
Silas  L.  Bryan,  Judge,  presiding. 

Mr.  H.  P.  Buxton,  for  the  appellants. 

Messrs.  "Willaed  &  Goodnow,  for  the  appellee. 

Mr.  Justice  JLawrence  delivered  the  opinion  of  the  Court : 
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This  was  an  action  against  a  railway  company  for  killing; 
an  ass,  and  the  only  question  raised  upon  the  record  isr 
whether  that  animal  falls  within  the  protection  of  the  statute 
which  requires  railway  companies  to  erect  and  maintain  fences 
"sufficient  to  prevent  cattle,  horses,  sheep  and  hogs  from  get- 
ting on  such  railroad." 

This  statute  is  not,  as  assumed  by  counsel  for  appellants,  a 
penal  statute,  and,  therefore,  to  be  strictly  construed.  It  is, 
on  the  contrary,  a  remedial  statute,  imposing  a  reasonable 
duty  on  railway  companies,  and  furnishing  a  remedy  to  par- 
ties injured  in  case  that  duty  is  not  performed.  Its  object 
was  to  protect  domestic  animals,  and  there  can  be  no  doubt, 
the  legislature  intended  to  protect  mules  and  asses  as  much  as 
horned  cattle,  horses,  sheep  or  hogs.  Neither  does  the  lan- 
guage of  the  statute  create  any  difficulty  in  carrying  out  what 
we  must  presume  to  have  been  the  legislative  intent.  The 
horse  and  the  ass  are  both  defined  by  lexicographers  as 
" quadrupeds  of  the  genus  equus"  and  the  term  "  cattle  "  is 
defined  by  the  same  authorities  as  including  horses  and  asses 
as  well  as  domesticated  horned  animals.  There  are,  then,  two 
terms  used  in  the  statute,  in  either  of  which  the  ass  might  be 
included. 

Judgment  affirmed. 


City  of  East  St.  Louis 

v. 

Louisiana  St.  John. 

1.    Taking  private  property   for  public  use — when  allowable.     Under  that 
clause  in  our  constitution  which  provides  for  the  taking  of  private  property  for 
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public  use,  the  use  must  be  such  as  is  public  in  its  character,  and  not  public 
merely  because  it  is  declared  to  be  such. 

2 .  Same — power  of  the  city  of  JEast  St.  Louis  in  that  regard.  A  municipal  cor- 
poration has  not  the  power  to  condemn  private  property  for  public  use  for 
purposes  not  specifically  named  in  the  law,  and  which  is  not  within  the  proper 
scope  and  meaning  of  the  delegated  authority. 

3.  So  where  the  charter  of  the  city  of  East  St.  Louis  confers  authority  on  the 
city  to  "  take  private  property  for  opening,  altering  and  laying  out  any  street, 
lane,  avenue,  alley,  public  square,  or  other  public  grounds,"  such  delegated 
authority  does  not  confer  the  power  to  condemn  property  on  which  to  erect  a 
city  prison. 

Appeal  from  the  Circuit  Court  of  Clinton  county;  the 
Hon.  Silas  L.  Brya#,  Judge,  presiding. 

The  opinion  fully  presents  the  facts. 

Mr.  ¥i.  H.  Underwood,  for  the  appellant. 

Mr.  E.  Southworth,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  an  application  by  the  city  of  East  St.  Louis  to  con- 
demn and  appropriate  a  lot  belonging  to  appellee,  for  the 
purpose  of  erecting  a  city  prison.  Appellant  claims  to  derive 
authority  to  condemn  and  appropriate  this  property  for  the 
purpose  indicated,  under  the  fourth  article  of  the  city  charter, 
adopted  on  the  16th  day  of  February,  1865.  (Sess.  Laws,  352.) 
It  declares  that  "  The  city  shall  have  power  to  acquire,  to 
open  and  to  lay  out  public  grounds,  or  squares,  streets,  alleys 
and  highways,  and  to  alter,  widen,  contract,  straighten  and  dis- 
continue the  same.  #  ■*  #  They  shall  cause  all 
streets,  alleys  and  highways,  or  public  squares  or  grounds  laid 
out  by  them,  to  be  surveyed,  described  and  recorded  in  a  book 
to  be  kept  by  the  clerk,  showing  accurately  and  particularly 
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the  proposed  improvements,  and  the  real  estate  required  to  bo 
taken,  and  the  same,  when  opened  and  made,  shall  be  public 
highways  and  public  squares." 

The  second  clause  of  the  same  article  declares  that  "  when 
it  shall  be  necessary  to  take  private  property  for  opening, 
altering  or  laying  out  any  street,  lane,  avenue,  alley,  public 
square,  or  other  public  grounds,  the  corporation  shall  make  a 
just  compensation  therefor  to  the  person  whose  property  is  so 
taken,  and  if  the  amount  of  such  compensation  can  not  be 
agreed  on,  the  Mayor  shall  cause  the  same  to  be  assessed  by  a 
jury  of  six  disinterested  freeholders  of  the  city." 

The  eleventh  section  of  Article  13  of  our  constitution 
declares :  "  Nor  shall  any  man's  property  be  taken  or  applied 
to  public  use  without  the  consent  of  his  representatives  in  the 
General  Assembly,  nor  without  just  compensation  being  made 
to  him."  This  provision  recognizes  the  power  to  take  and 
apply  private  property  for  public  use,  upon  two  indispensable 
conditions :  first,  that  it  must  be  by  the  consent  of  the  General 
Assembly,  manifested  by  a  law  regularly  adopted,  and  sec- 
ondly, that  a  just  compensation  shall  be  paid  for  the  property 
thus  appropriated.  If  either  of  these  prerequisites  is  wanting, 
the  authority  must  fail.  And  in  the  exercise  of  this  delicate 
and  important  power,  the  legislature  may,  under  proper 
restrictions  and  safeguards,  delegate  its  exercise,  no  doubt,  to 
municipal  corporations.  But  whether  exercised  by  the  State 
or  other  bodies  to  whom  the  power  has  been  delegated,  the 
purpose  must  be  for  a  use  public  in  its  nature,  and  not  public 
merely  because  it  is  declared  to  be  such.  This  was  designed 
to  be  a  limitation  upon  the  otherwise  transcendent  legislative 
power  of  the  General  Assembly.  And  the  power  being,  for 
wise  and  salutary  purposes,  lodged  alone  in  the  General 
Assembly,  its  exercise  is  alone  dependent  upon  the  action  of 
that  body,  exercised  in  a  proper  case,  or  in  such  a  case  dele- 
gated to  a  body  capable  of  its  exercise.    Neither  of  the  other 
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departments,  unauthorized  by  the  legislative,  or  individuals,  as 
private  persons,  can  exercise  such  power. 

The  great  and  essential  object  of  all  governments  being  to 
secure  individuals  in  the  enjoyment  of  their  rights,  that  secur- 
ity would  not  be  afforded  if  the  property  of  each  individual 
might  be  appropriated  to  private  purposes  without  his  free 
consent,  or  to  what  a  municipal  corporation,  or  a  collection 
of  individuals,  might  choose  to  declare  for  public  use.  Nor 
should  this  security  be  overlooked  in  the  zeal  of  public-spirited 
persons,  in  their  desire  to  promote  the  public  good.  This 
principle,  coeval  with  free  government,  and  upon  which  indi- 
vidual security  in  the  enjoyment  of  property  must  ever  depend, 
must  be  held  sacred  and  guarded  with  scrupulous  care,  to  ren- 
der security  in  the  enjoyment  of  property.  In  a  government 
of  constitutional  law,  this  is  a  right  that  should  never,  under 
any  pretext,  be  violated  or  disregarded,  and  if  it  ever  should, 
then  despotic  power,  whether  wielded  by  the  many  or  the  few, 
will  have  made  advances  that  should  alarm  all  who  regard 
the  rights  of  the  citizen  and  respect  our  form  of  government. 

This  being  true,  it  follows  that  this  power  of  applying  indi- 
vidual property  should  be  exercised  only  when  the  wisdom  of 
the  General  Assembly  shall  have  declared  it  to  be  necessary 
and  proper,  or  when  they  shall  delegate  the  power,  that  the 
public  purpose  shall  be  declared.  The  fundamental  law  has 
not  declared  that  the  property  of  the  citizen  may  be  applied  to 
such  purposes  as  the  General  Assembly,  or  such  other  person 
or  body  as  they  may  designate,  may  determine  to  be  for  public 
use.  The  power  is  vested  in  the  legislature  to  say  for  what 
purpose  it  shall  be  taken,  and  that  is  not  discretionary,  but 
is  limited  to  public  use.  When  the  General  Assembly  shall 
say  that  a  municipal  corporation  may  condemn  private  prop- 
erty, in  the  due  course  of  law,  for  a  specific  purpose,  if  the 
object  be  for  public  use,  and  in  exercising  the  power,  if  the 
municipal  body  conform    to    the  terms  of  the  law,  and  the 
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constitution  is  observed,  the  title  of  the  individual  would  thus 
be  extinguished. 

The  question  then  presents  itself,  whether  this  law  has 
authorized  the  citj  to  take  and  appropriate  this  property  for 
the  purpose  of  a  city  prison  ?  This  object  is  not  named  spe- 
cifically in  the  law ;  nor  does  it  fall  within  the  reasonable  and 
fair  interpretation  of  the  language.  The  city  is,  by  this  pro- 
vision, empowered  to  condemn  lands  for  streets,  alleys,  lanes, 
highways,  public  squares  and  grounds,  for  the  travel  and  com- 
mon use  and  enjoyment  of  the  entire  public,  whether  resident 
within  or  out  of  the  corporate  limits.  All  persons  would  have 
an  equal  right  to  enjoy  the  use  of  any  of  the  property  which 
this  law  authorizes  the  city  to  condemn  and  appropriate,  nor 
could  the  city  apply  it  to  other  purposes  after  it  was  acquired, 
or  prevent  any  person  from  its  enjoyment,  consistent  with  the 
purposes  for  which  it  was  acquired.  If  the  lot  in  question 
were  acquired,  it  would  be  otherwise.  When  we  see  that 
authority  was  given  to  acquire  property  for  one  kind  of 
public  use,  we  can  not  infer  that  it  was  intended  that  other 
property  might  be  acquired  for  another  and  different  purpose. 
Had  the  power  claimed  been  within  the  purview  of  the  law, 
it  would  have  presented  a  different  question.  But  we  are  sat- 
isfied that  the  power  to  appropriate  private  property  for  a  city 
prison,  is  neither  within  the  language  nor  purview  of  this  law. 

In  the  exercise  of  such  a  vast  and  sovereign  power,  by  dele- 
gated authority,  the  intention  to  confer  it  should  clearly 
appear,  and  it  should  not  be  inferred,  from  loose  and  indefi- 
nite or  general  and  uncertain  language.  In  this  case  the  city 
did  not  possess  the  power  to  appropriate  this  property  for  the 
purpose  claimed,  in  the  mode  resorted  to  in  this  proceeding, 
and  the  judgment  of  court  below  must  be  affirmed. 

Judgment  affirmed. 
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Thomas  Morton 

V. 

The  People  of  the  State  of  Illinois. 

1.  Indictment — confidence  game.  An  indictment  which  is  framed  substantially 
in  the  form  of  the  second  section  of  the  act  of  Feb.  27,  1861,  charging  the 
defendant  with  unlawfully  and  feloniously  obtaining  money  by  means  of  the  con- 
fidence game,  is  good. 

2.  Same — returning  of  into  court.  There  is  not  error  in  a  record  which  recites: 
"Be  it  remembered,  that  on  the  18th  day  of  March,  1868,  the  following  indict- 
ment was  filed,  to-wit,"  and  then  gives  a  true  copy  of  the  indictment,  indorsed, 
"  a  true  bill,"  with  the  names  of  the  witnesses. 

3.  Constitutional  law — confidence  game.  The  act  above  referred  to,  defining 
creating  and  punishing  the  confidence  game,  is  not  in  violation  of  the  9th  section 
of  Article  13  of  the  Constitution. 

4.  Practice — in  criminal  cases — list  of  witnesses.  "Where  the  names  of  some 
witnesses  appear  upon  the  back  of  the  indictment,  the  court  will  presume  that 
the  accused  was  satisfied  with  the  list  furnished,  unless  the  record  shows  that  he 
demanded  a  more  complete  list. 

5.  Same — custody  of  the  jury.  Where  the  record  shows  nothing  to  the  con- 
trary, it  will  be  presumed  that  the  court  hearing  the  trial  discharged  its  duty  by 
sending  a  sworn  officer  with  the  jury. 

6.  New  trial — -withdrawal  of  a  plea.  Where  a  defendant  pleaded  not  guilty, 
and  afterwards  by  an  agreement,  this  plea  is  withdrawn,  to  let  in  a  motion  to  quash 
the  indictment,  with  a  stipulation  that  if  the  motion  is  overruled  the  trial  shall 
immediately  proceed,  the  effect  of  the  stipulation  is  to  re-enter  the  plea  after  the 
motion  is  overruled. 

7.  Judgment  and  sentence — time  to  take  effect  need  not  be  stated.  In  cases  not 
capital  the  time  when  the  sheriff  shall  execute  the  sentence  of  the  court  forms 
no  part  of  the  judgment  or  sentence,  and  need  not  be  entered  of  record. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  an  indictment  against  Thomas  Morton,  charging 
him  with  obtaining  money  by  means  of  the  confidence  game. 
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The  record,  after  the  caption,  commences  as  follows :  Be  it 
remembered,  that  on  the  18th  day  of  March,  1868,  the  follow- 
ing indictment  was  h'led,  to- wit : 

State  of  Illinois,      ) 

St.  Clair  county,  j  ss# 
Of  the  March  term  of  the  St.  Clair  Circuit  Court,  in  the  year 

of  our  Lord  1868. 

The  Grand  Jurors  chosen,  selected  and  sworn,  in  and  for 
the  county  of  St.  Clair,  State  of  Illinois,  upon  their  oaths  pre- 
sent, that  Thomas  Morton  and  James  Stewart  did,  on  the  18th 
day  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty-eight,  in  the  county  of  St.  Clair  aforesaid, 
unlawfully  and  feloniously  obtain  from  one  Daniel  Hughes 
thirty  dollars  of  his  money,  by  means  and  by  use  of  the  confi- 
dence game,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
people  of  the  state  of  Illinois. 

And  the  jurors  aforesaid,  in  the  name  and  by  the  authority 
aforesaid,  upon  their  oaths  aforesaid,  do  further  present,  that 
Thomas  Morton  and  James  Stewart,  on  the  day  and  year  afore- 
said, and  in  the  county  aforesaid,  did  unlawfully  and  feloniously 
obtain  from  Daniel  Hughes  one  United  States  legal  tender 
treasury  note,  for  the  payment  of  ten  dollars  and  of  the  value 
of  ten  dollars,  one  bank  note  for  the  payment  of  ten  dollars 
and  of  the  value  of  ten  dollars,  and  two  bank  notes  for  the 
payment  of  five  dollars  each  and  of  the  value  of  five  dollars 
each,  the  personal  property  then  and  there  of  the  said  Daniel 
Hughes,  by  means  and  by  use  then  and  there  of  the  confidence 
game,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  people 
of  the  State  of  Illinois. 

J.  B.  Hay,  States  Attorney. 
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On  the  back  was  written,  "A  true  bill,  Yital  Jarrot,  fore- 
man ; "  and  then  followed  the  names  of  three  witnesses  for 
the  prosecution. 

The  defendants  first  pleaded  not  guilty  ;  afterwards,  by  leave 
of  court,  this  plea  was  withdrawn,  and  a  stipulation  entered 
into  that  if  a  motion  to  quash  which  was  then  made  should  be 
overruled,  the  defendants  should  proceed  at  once  to  a  trial. 

The  motion  to  quash  was  overruled  and  the  case  called  for 
trial,  when  Stewart  pleaded  guilty,  and  a  jury  was  called, 
and  the  trial  of  Morton  proceeded,  and  resulted  in  a  verdict 
of  guilty,  and  a  two  years'  sentence  to  the  penitentiary. 

The  record  of  the  sentence  is  as  follows  :  "  Therefore,  be  it 
ordered  and  adjudged  by  the  court,  that  the  said  defendants, 
Thomas  Morton  and  James  Stewart,  be  taken  from  the  bar 
of  this  court  to  the  common  jail  of  St.  Clair  county  from 
whence  they  came,  and  from  thence  by  said  sheriff  of  said 

county,  within days  from  this  date,  to  the  penitentiary 

of  this  State  at  Joliet,  and  be  delivered  to  the  warden  or  keeper 
of  said  penitentiary  ;  and  the  said  warden  or  keeper  is  hereby 
commanded  to  take  the  bodies  of  the  said  Thomas  Morton  and 
James  Stewart,  and  confine  them  in  said  penitentiary  in  a  safe 
and  secure  custody  for  and  during  the  term  of  two  years  from 
and  after  the  delivery  hereof,  one  day  of  said  term  in  solitary 
confinement,  and  the  residue  of  said  term  at  hard  labor,  and 
that  they  be  thereafter  discharged. 

Morton,  by  his  counsel,  moved  for  a  new  trial,  and  the 
motion  was  overruled  ;  and  then  in  arrest  of  judgment,  which 
was  also,  overruled,  and  the  case  brought  here. 

The  plaintiff  in  error  assigns  the  following  errors  : 

1st.  The  court  erred  in  overruling  the  motion  to  quash 
the  indictment  and  each  count  thereof. 

2d.  The  court  erred  in  overruling  the  motion  in  arrest  of 
judgment. 
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3d.  The  court  erred  in  putting  Morton  upon  trial  without 
being  furnished  with  a  list  of  the  witnesses  against  him. 

4th.  The  court  erred  in  ordering  atrial,  and  actually  trying 
the  cause  without  a  plea  of  not  guilty  being  interposed  and 
entered  of  record. 

5th.  The  judgment  of  the  court  is  uncertain  and  indefinite, 
in  not  stating  a  certain  day  when  Morton  is  to  be  taken  to  the 
penitentiary. 

6th.  The  court  erred  in  not  sending  an  officer  sworn  for 
that  purpose,  to  attend  the  jury  to  some  convenient  place. 

7th.     The  court  erred  in  overruling  motion  for  new  trial. 


n 


Messrs.  Winkelman  &  Dill,  for  the  plaintiff  in  error,  upon 
the  main  questions  considered  by  the  court,  contended : 

1st.  It  is  one  of  the  essentials  of  an  indictment  that  the 
special  matter  of  the  whole  fact  should  be  set  forth  with  such 
certainty  that  the  offence  may  judicially  appear  to  the  court. 
People  v.  Taylor,  3  Denio  91 ;  Lambert  v.  People,  9  Cowen  586; 
Kit  v.  The  State,  11  Humph.  167 ;  Jones  v.  Robbins,  8  Gray 
342 ;  The  State  v.  Longbottoms,  11  Humph.  39 ;  Common- 
wealth v.  White,  18  B.  Monroe  R.  492  ;  Same  v.  Perrigo, 
3  Metcalf 's  E.  5. 

2d.  As  to  the  constitutionality  of  the  second  section  of  the 
act  of  1867,  concerning  the  confidence  game,  we  refer  the 
court  to  the  following  cases,  decided  by  the  Supreme  Court  of 
Mississippi,  where  the  court  held  a  statute  of  similar  import  to 
the  one  now  under  consideration  unconstitutional.  See  Murphy 
v.  The  State,  24  Miss.  590-584 ;  Same  v.  Same,  28  ib.  637 ; 
JVorris  v.  Same,  32  ib.  373 ;  Hartman  v.  Commonwealth,  5  Barr 
60-66;  Commonwealth  v.  Phillips,  16  Pick.  214. 

Mr.  Koeeet  G.  Ingeesoll,  Attorney  General,  for  the  people. 

The  indictment  is  in  exact  accordance  with  the  act  of  Feb'y 
27,  1867,  entitled  "  An  Act  to  define  and  punish  the  crime 
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commonly  called  the  confidence  game,"  and  is  therefore  suffi- 
cient. 2  Scam.  233  ;  4=  Scam.  35  ;  1  Chitty  Crim.  Law  170 ; 
Cannady  v.  People,  17  111.  159. 

The  argument  as  to  the  unconstitutionality  of  the  act  is  not 
applicable,  because  this  indictment  does  clearly  set  out  the 
nature  and  causes  of  the  accusation.  It  charges  that  on  a  cer- 
tain time  the  accused  unlawfully  and  feloniously  obtained  from 
a  person  named,  money  by  means  of  what  is  commonly  known 
as  the  confidence  game. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  in  the  St.  Clair  Circuit  Court,  at  the 
March  term,  1868,  against  Thomas  Morton  and  James  Stewart, 
charging  that  on  the  18th  day  of  February,  1868,  in  that 
county,  they  unlawfully  and  feloniously  did  obtain  from  one 
Daniel  Hughes,  thirty  dollars  of  his  money,  by  means  and  by 
use  of  the  confidence  game,  contrary  to  the  form  of  the  stat- 
ute &c. 

The  defendants  were  furnished  with  a  copy  of  the  indictment 
and  a  list  of  the  jurors,  and  being  arraigned  pleaded  not  guilty. 
A  motion  was  then  made  for  a  change  of  venue,  which  the 
court  denied,  and  leave  was  granted  to  withdraw  the  plea  of 
not  guilty,  in  order  that  a  motion  to  quash  the  indictment 
might  be  heard,  with  a  stipulation  that  if  the  motion  was  over- 
ruled, the  defendants  would  proceed  to  trial  on  that  day.  The 
motion  to  quash  was  overruled,  whereupon  Stewart  pleaded 
guilty,  and  Morton  being  present  in  court  and  ready  for  trial, 
a  jury  was  impannelled  and  sworn,  and  having  heard  the  evi- 
dence, returned  into  court  a  verdict  of  guilty,  as  to  Morton,  and 
fixed  the  time  of  imprisonment  in  the  penitentiary  at  two 
years. 

Morton  entered  a  motion  for  a  new  trial,  which  was  over- 
ruled. He  then  entered  a  motion  in  arrest  of  judgment,  which 
was  also  overruled,  and  judgment  rendered  on  the  verdict 
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A  bill  of  exceptions  was  duly  filed,  and  the  record  brought 
here  by  writ  of  error  to  reverse  the  judgment,  and  various 
errors  are  assigned ;  the  first  and  most  important  of  which  is, 
the  refusal  of  the  court  to  quash  the  indictment. 

The  indictment  is  framed  according  to  the  form  given  sub- 
stantially, in  the  second  section  of  the  act  of  February  27, 1867, 
entitled,  "An  Act  to  define  and  punish  the  crime  commonly 
called  the  confidence  game." 

The  objection  urged  is,  that  the  indictment  does  not  set  out 
the  elements  constituting  the  offence,  and  that  the  second  sec- 
tion of  the  act  is  in  violation  of  section  9,  of  article  13,  of  the 
Constitution  of  the  State. 

This  is  a  grave  charge  against  this  act  of  the  general  assem- 
bly. Every  presumption  must  be  in  favor  of  the  constitution- 
ality of  an  act  passed  by  that  body,  and  the  party  arraigning 
it  must  make  out  a  clear  case.  The  section  of  the  constitution 
referred  to,  provides  "  in  all  criminal  prosecutions  the  accused 
has  the  right  to  be  heard  by  himself  and  counsel ;  to  demand 
the  nature  and  cause  of  the  accusation  against  him,"  &c. 

It  is  insisted  by  the  counsel  for  the  plaintiff  in  error,  that 
the  accused  cannot  know,  from  this  indictment,  the  exact  charge 
against  him,  and  the  outer  lines  within  which  the  evidence 
must  be  confined,  and  cannot  know  what  evidence  he  will  be 
required  to  meet ;  nor  could  a  conviction  under  this  indictment 
be  pleadable  in  bar  of  another  indictment  for  the  same  offence ; 
nor  can  the  court  see  in  it  that  a  legally  defined  crime  has  been 
committed.  They  insist  that  the  term,  "  confidence  game,"  has 
no  definition  "  in  law  or  literature,"  and  that  "  no  fifty  men 
can  be  found  who  will  define  alike  the  confidence  game."  They 
further  insist  that  the  indictment  should  Specify  all  the  facts 
with  such  certainty  that  the  offence  may  judicially  appear  to 
the  court. 

The  answer  to  these  objections  going  to  the  indictment,  is 
found  in  section  277  of  the  criminal  code,  which  provides  that 

60— 47th  III. 
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"  every  indictment  or  accusation  of  the  grand  jury  shall  be 
deemed  sufficiently  technical  and  correct  which  states  the 
offence  in  the  terms  and  language  of  the  code,  or  so  plainly 
that  the  nature  of  the  offence  may  be  easily  understood  by  the 
jury." 

The  act  in  question,  by  the  second  section,  provides,  that  in 
every  indictment  under  this  act,  it  shall  be  deemed  and  held  a 
sufficient  description  of  the  offence  to  charge  that  the  accused 
did  on,  &c,  unlawfully  and  feloniously  obtain,  or  attempt  to 
obtain,  (as  the  case  may  be),  from  A.  B.,  his  money,  by  means 
and  by  use  of  the  confidence  game. 

This  game  is  defined  in  the  first  section  to  be  the  obtaining  or 
attempting  to  obtain  from  any  person,  money  or  property  by 
means  of  the  use  of  any  false  or  bogus  check,  or  by  any  other 
means,  instrument  or  device  commonly  called  the  "  confidence 
game." 

JSTow,  as  these  devices  are  as  various  as  the  mind  of  man  is 
suggestive,  it  would  be  impossible  for  the  legislature  to  define 
them,  and  equally  so,  to  specify  them  in  an  indictment;  there- 
fore the  legislature  has  declared,  that  an  indictment  for  this 
offence  shall  be  sufficient  if  the  allegation  is  contained  in  it 
that  the  accused  did,  at  a  certain  time  and  place,  unlawfully 
and  feloniously  obtain  or  attempt  to  obtain  the  money  or  prop- 
erty of  another  by  means  and  by  use  of  the  confidence  game, 
leaving  to  be  made  out  by  the  proof  the  nature  and  kind  ot 
the  devices  to  which  resort  was  had. 

This  is  a  statutory  offence,  and  this  court,  in  Miller  v.  The 
People,  2  Scam.  233,  which  was  an  indictment  for  having  in 
possession  instruments  used  in  counterfeiting  coin,  held  that 
the  allegation  that  the  defendant  had  in  his  possession,  know 
ingly,  and  without  lawful  excuse,  certain  instruments  and  tools 
used  in  counterfeiting  the  coin  current  in  this  state,  was  suffi- 
cient, the  allegation  being  in  the  words  of  the  statute. 

So  in  the  case  of  Cannadyv.  The  People,  17  111.  158,  which 
was   an   indictment  for   selling   spirituous   liquors  by  a  less 
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quantity  than  one  gallon,  it  was  held  that  the  general  averment 
of  an  illegal  sale  was  sufficient,  and  that  the  kind  of  liquor,  or 
name  of  person  to  whom  sold,  need  not  be  averred ;  the  court 
saying,  when  statutes  create  offences,  indictments  should  con- 
tain proper  and  sufficient  averments  to  show  a  violation  of  the 
law,  and  to  enable  the  accused  to  meet  the  charge ;  and  beyond 
this,  particularity  of  specification  might  furnish  a  means  of 
evading  the  law,  rather  than  defending  against  an  accusation. 

All  this  is  made  apparent  by  the  case  before  us,  as  the  mind 
of  man  is  so  fruitful  and  inventive. 

The  nature  and  character  of  the  so-called  confidence  game, 
has  become  popularized  in  most  of  the  cities  and  large  towns, 
and  even  in  the  rural  districts,  of  this  broad  Union,  and  is 
well  understood,  and  this  defendant  was  distinctly  apprized 
by  the  indictment  of  what  he  was  called  upon  to  defend.  The 
accusation  is  sufficiently  identified  by  the  name  of  the  victim. 
This  name  must  appear  in  every  indictment  on  this  statute, 
and  appearing  there,  no  second  indictment  for  the  same  offence 
could  be  successfully  prosecuted.  The  conviction  on  this 
indictment  could  be  always  pleaded  in  bar  of  a  second. 

We  are  of  opinion  that  the  offence  is  so  set  forth  in  the 
indictment  that  the  accused  can  be  at  no  loss  to  know  what  it 
is  with  which  he  is  charged,  and  can  so  prepare  his  defence ; 
that  he  cannot  be  charged  with  one  offence  and  arraigned  for 
another  and  different  offence,  and  that  he  cannot  be  tried  again 
for  the  same  offence,  it  being  so  distinctly  specified  in  this 
indictment  as  to  enable  him  if  again  charged  with  the  same 
offence  to  plead  this  judgment  in  bar. 

As  to  the  constitutional  objection,  some  of  the  cases  referred 
to  by  the  plaintiff  in  error  may  go  to  the  extent  claimed,  but 
as  we  have  a  very  scrupulous  regard  for  the  acts  of  a  co-ordin- 
ate department  of  the  government,  whose  exclusive  duty  it  is 
to  make  laws,  we  cannot  declare  any  enactment  of  that  depart- 
ment null  and  void  as  being  against  the  constitution,  unless  we 
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are  fully  convinced  of  the  violation.  We  are  not  so  convinced, 
and  therefore  must  uphold  the  law. 

Some  minor  points  have  been  made  by  plaintiff  in  error, 
which  we  will  notice. 

The  first  in  this  series  is,  that  it  does  not  appear  the  indict- 
ment was  returned  into  open  court. 

We  think  this  sufficiently  appears  from  the  entry  on  the 
record  by  the  clerk,  that  the  following  indictment  was  filed  on 
the  18th  day  of  March,  1868,  it  being  of  the  March  term,  and 
copying  the  indictment  endorsed  a  true  bill,  and  signed  by  the 
foreman  of  the  grand  jury,  with  the  names  of  the  witnesses 
endorsed  thereon. 

The  next  objection  is,  the  prisoner  was  not  furnished  with  a 
list  of  the  witnesses. 

There  is  nothing  in  the  record  showing  that  he  demanded 
any  other  list  than  the  one  appearing  endorsed  on  the  indict- 
ment, a  true  copy  of  which  was  furnished  him.  Had  he 
desired  another  list  for  any  purpose,  he  could  have  made  his 
application  to  the  court,  which  it  nowhere  appears  he  did. 
We  must  therefore  presume  he  was  satisfied  with  the  list  as  it 
appeared  on  the  back  of  the  indictment. 

As  to  the  objection  that  it  does  not  appear  a  sworn  officer 
attended  the  jury  in  their  retirement, — in  the  absence  of  all 
proof  to  the  contrary,  we  must  presume  that  an  officer  did 
attend  the  jury,  as  it  is  made  the  duty  of  the  court  so  to  pro- 
vide, and  in  the  absence  of  evidence  to  the  contrary,  we  will 
presume  performed  its  duty  in  this  behalf. 

Another  point  made  is,  that  the  record  shows  the  plea  of  not 
guilty  was  withdrawn,  in  order  to  let  in  a  motion  to  quash  the 
indictment,  with  the  express  stipulation,  if  overruled,  the  trial 
should  proceed.  This  stipulation  reinstates  the  plea  of  not 
guilty,  and  the  trial  was  regular. 

The  remaining  objection  is,  that  no  time  is  stated  within 
which  the  sheriff  shall  execute  the  sentence  of  the  court.  Ir 
a  capital  case  it  would  be  necessary  that  a  day  for  the  execution 
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should  be  fixed  by  the  court,  but  it  rests  with  the  sheriff 
when  he  will  take  a  prisoner  to  the  penitentiary,  being  required 
only  to  take  him  in  a  reasonable  time  after  the  adjournment  of 
the  court.  The  time  or  day  on  which  the  sheriff  shall  take  and 
convey  a  prisoner  to  the  penitentiary,  is  by  no  means  an  essen- 
tial part  of  the  judgment. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


George  B.  Morrison  etdl. 

v. 
John  W.  Norman  et  al. 

1.  Color  op  title — a  deed  regular  on  its  face  is  color  of  title.  It  is  the  settled 
rule  of  this  court  that  a  deed  regular  on  its  face  is  good  color  of  title,  under  the 
statute,  and  that  bad  faith  will  not  be  presumed  of  the  grantee,  in  the  absence 
of  proof. 

2.  So  where  lands  are  sold  to  pay  taxes,  and  a  deed  is  made  at  the  proper 
time,  and  is  regular  on  its  face,  the  grantee  claiming  only  color  of  title  under  it, 
the  presumption  is,  that  the  notice  required  by  the  constitution  was  properly 
given. 

3.  But  if  facts  are  adduced  sufficient  to  overcome  this  presumption  of  regu- 
larity, while  the  title  remains  in  the  original  grantee,  and  he  then  fails  to 
establish  the  fact  of  giving  the  required  notice  —  semble,  that  this  breach  of  duty 
would  amount  to  bad  faith,  and  defeat  his  claim  under  the  statute. 

4.  Former  decisions.  The  doctrine  that  the  claimant,  under  a  tax  title, 
must  show  that  he  gave  the  notice  prescribed  by  the  Constitution,  as  laid  down 
by  this  court  in  Holbrook  v.  Fellows,  38  111.  440,  has  reference-  to  cases  where  a 
paramount  title  is  claimed  under  such  deed,  and  not  to  cases  where  such  deed  is 
merely  color  of  title,  under  the  statute  of  limitations. 

5.  Statute  op  limitations — wlien  it  commences  to  run.  The  seven  years'  bar 
under  the  statute,  commences  to  run  from  the  first  payment  of  taxes  after  the 
execution  of  the  deed,  though  the  taxes,  in  fact,  were  due  before  that  time. 
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6.  Tax  receipt — misdescription  in.  A  tax  receipt  which  erroneously  states 
the  number  of  acres  in  a  tract  of  land,  but  describes  a  legal  subdivision,  is  good, 
and  the  statement  of  the  quantity  is  immaterial. 

7.  Married  woman's  separate  property  act — effect  of  on  statute  of  limitations. 
The  provisions  of  the  law  of  1861,  known  as  the  married  woman's  separate  pro- 
perty act,  does  not  so  far  remove  the  disabilities  of  coverture  as  to  take  married 
women  out  of  the  saving  clause  of  the  statute  of  limitations. 

Writ  of  Error  to  the  Circuit  Court  of  Clinton  county  ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  facts  material  to  an  understanding  of  the  opinion  of  the 
court  are  stated  therein. 

Mr.  W.  H.  Underwood  and  Mr.  W.  A.  J.  Sparks,  for 
the  plaintiffs  in  error. 

Mr.  A.  H.  White,  for  the  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  in  which  the  plaintiffs 
proved  a  title  under  the  patentee,  and  the  defendants  set  up 
color  of  title,  and  payment  of  taxes  thereunder,  for  seven  suc- 
cessive years.  The  circuit  court  held  the  defense  established, 
except  as  against  such  of  the  plaintiffs  as  were  within  the  sav- 
ing clause  of  the  statute,  by  virtue  of  their  coverture.  The 
plaintiffs  against  whom  judgment  passed,  have  brought  up 
the  record. 

It  is  Urged  by  the  counsel  for  plaintiffs  in  error,  that  the 
defendants  did  not  show  color  of  title,  made  in  good  faith. 
They  gave  in  evidence,  a  tax  deed  running  to  Lear,  the  land- 
lord of  his  co-defendant,  Morrison,  and  made  in  November, 
1850.  The  objection  taken  to  this  is,  that  the  defendants  did 
not  prove  the  notice  of  the  tax  sale,  required  by  the  constitu- 
tion to  be  given  before  the  purchaser  is  entitled  to  a  deed,  and 
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it  is  urged  that,  inasmuch  as  this  notice  was  to  be  given  by  the 
defendant  who  sets  up  the  deed,  if  he  failed  to  give  it  he  knew 
the  deed  conveyed  no  title,  and  the  case  of  Ilolbrook  v.  Fel- 
lows, 38  111.  440,  is  cited.  But  in  that  case  the  tax  deed  was 
offered,  not  as  color  of  title,  but  as  paramount  title.  In  the 
case  before  us,  it  is  offered  as  color  of  title,  simply,  and  that 
was  defined,  in  Dickinson  v.  Breeden,  30  111.  326,  after  review- 
ing all  the  previous  decisions  of  the  court,  to  be  "  any  deed 
or  instrument  in  writing  which  purports,  on  its  face,  to  convey 
title,  for  which  a  party  is  willing  to,  and  does  pay  his  money, 
apart  from  any  fraud."  This  is  precisely  such  a  deed ;  it  pur- 
ports to  convey  the  land  for  non-payment  of  taxes,  and  is  exe- 
cuted by  an  officer  authorized  by  law  to  perform  this  act. 
Counsel  cite  the  case  of  Bowman  v.  Wettig,  39  111.  428 ;  but 
a  careful  reading  of  the  opinion  of  the  court  in  that  case,  will 
show  that  it  lends  no  authority  to  the  position  of  counsel  for 
plaintiffs  in  error.  In  that  case  the  tax  deed,  made  to  the 
defendant  in  possession,  was  made  before  the  expiration  of  two 
years  from  the  day  of  sale,  and  this  fact  appeared  on  the  face 
of  the  deed.  We,  therefore,  held  that  the  party  setting  up 
this  deed  knew,  when  he  caused  it  to  be  executed,  that  he  was 
not  entitled  to  it,  and  that  it  was  a  fraud  in  him,  upon  the 
rightful  owners,  to  take  it  out  at  that  time.  But  it  was  also 
said,  in  the  same  case,  in  conformity  with  the  previous  rulings 
of  the  court,  that  "  the  presumption  will  be  in  favor  of  good 
faith,  until  rebutted,  when  the  deed  is  not  prohibited  by  law, 
and  purports  to  convey  title."  It  is  the  settled  rule  of  this 
court,  that  a  deed,  regular  upon  its  face,  is  good  color  of  title 
under  this  statute,  and  that  bad  faith  or  fraud,  on  the  part  of 
of  the  grantee,  is  not  to  be  presumed,  in  the  absence  of  proof. 
Applying  this  ruling  to  the  present  case,  we  must  hold  the 
tax  deed  which,  upon  its  face,  showed  no  illegality,  to  be  good 
color  of  title,  and  that  it  was  not  incumbent  on  the  defendant 
to  further  prove  that  he  gave  notice  of  his  purchase,  as  it 
would  have  been  if  he  had  offered  this  deed  as  paramount 
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title,  instead  of  merely  color  of  title.  If,  however,  the  plain- 
tiffs had,  by  producing  the  files  and  records  from  the  clerk's 
office,  raised  the  presumption  that  no  notice  had  been  given, 
and  the  defendants  had  failed  to  overcome  this  presumption, 
by  actual  proof  of  notice,  the  question  would  then  have  arisen 
whether  the  failure  on  the  part  of  a  purchaser  at  a  tax  sale  to 
give  the  notice  required  by  the  statute  is  not,  as  against  him 
setting  up  his  tax  deed  as  color  of  title,  such  a  fraud  upon  the 
owner  of  the  land  as  to  take  from  the  defense  the  statutory 
element  of  good  faith.  A  purchaser  from  the  grantee,  in  the 
tax  deed,  clearly  would  not  be  affected  by  it ;  but  whether  the 
grantee  himself  may  not  be,  on  the  ground  that  it  was  a  failure 
of  duty  on  his  own  part,  and  not  merely  an  official  delin- 
quency, is  quite  a  different  question,  and  we  will  not  decide  it 
until  presented  by  the  record.  As  the  plaintiffs  in  error  are 
entitled  to  a  new  trial,  under  the  statute,  the  facts  can  then  be 
shown. 

It  is  also  objected  by  the  plaintiffs  in  error,  that  the  payment 
of  the  taxes  for  the  year  1850  should  not  be  counted  in  the 
seven  years,  because  the  tax  deed  was  not  made  until  the  11th 
of  November,  1850,  and  the  tax  had  accrued  before  that  date. 
The  taxes,  however,  were  not  paid  until  after  that  date,  and 
the  statute  began  to  run  upon  their  payment,  and  the  bar  was 
complete  in  seven  years  from  that  time,  seven  years'  taxes 
having  been  paid. 

Equally  untenable  is  the  objection  to  the  receipt  for  the 
taxes  of  1856,  on  the  ground  that  it  is  only  for  a  hundred  acres, 
without  a  definite  description.  The  receipt  is  not  for  one  hun- 
dred acres,  part  of  a  certain  quarter,  but  is  for  the  entire  quar- 
ter, by  definite  description,  containing  one  hundred  acres. 
This  description,  as  to  quantity,  may  be  incorrect,  but  it  is 
wholly  immaterial.  The  receipt  is  for  the  whole  quarter,  be 
the  quantity  more  or  less.  Such  a  description  in  a  deed  would 
pass  the  entire  quarter. 
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By  agreement  of  parties,  the  defendants  in  error  have 
assigned  cross  errors,  and  they  nrge  that  judgment  was 
improperly  rendered  in  behalf  of  the  married  women,  who 
were  within  the  saving  clause  of  the  statute.  The  argument 
is,  that  the  act  of  1861,  known  as  the  married  woman's  act,  as 
it  gave  them  the  separate  control  of  their  own  property,  should 
be  considered  as  removing  their  disabilities,  and,  therefore, 
take  from  them  the  benefit  of  the  saving  clause  in  the  statute. 
But  this  consequence  does  not  follow.  A  married  woman, 
even  before  the  act  of  1861,  was  under  no  disability  to  bring 
a  suit,  jointly  with  her  husband,  any  more  than  an  infant. 
"We  mean  by  this,  there  was  no  legal  obstacle  to  a  suit  in 
her  way.  But  the  statute  did  not  impute  laches  to  her  for  fail- 
ing to  sue,  because  her  acts  were  so  largely  and  necessarily 
under  the  control  of  her  husband.  This  control  must  still  con- 
tinue, in  a  great  degree,  notwithstanding  the  legislation  of 
1861,  and  we  do  not  feel  at  liberty  to  say  that  an  act,  whose 
primary  object  was  merely  to  secure  the  property  of  married 
women  from  being  squandered  by  an  improvident  husband, 
or  sold  by  his  creditors,  should  be  held  to  repeal,  by  implica- 
tion, a  very  important  provision  in  our  statutes  of  limitation. 
These  acts  and  the  act  of  1861,  are  not  in  pari  materia,  and 
probably  the  legislature,  in  passing  the  latter,  never  bestowed  a 
thought  upon  the  former. 

A  complete  revision  of  the  law  of  husband  and  wife,  in  the 
spirit  of  the  act  of  1861,  might  lead  to  many  important  changes, 
but  we  should  be  going  beyond  our  allotted  sphere  if  we 
entered  upon  so  wide  a  field  of  judicial  legislation.  We  must 
hold  the  saving  clause  of  the  limitation  laws  to  be  unaffected 
by  the  act  of  1861. 

Judgment  affirmed. 

Breese,  Ch.  J.,  being  interested  in  this  suit,  took  no  part 
in  the  decision  thereof. 
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Hiram  Boren 

v. 

Henry  M.  Smith  et  al. 

1.  Registry  law — of  its  application  to  elections  for  the  removal  of  a  county  seat 
The  act  of  1865,  providing  for  the  registry  of  electors,  and  to  prevent  frauds  in 
elections,  does  not  apply  to  elections  held  for  the  purpose  of  deciding  upon  the 
removal  of  a  county  seat. 

2.  Jurisdiction — of  a  court  of  chancery  in  such  cases.  While  a  court  of 
chancery  will  not  interfere  to  determine  which  of  two  persons  has  been  elected 
to  office,  or  try  the  rights  of  parties  to  hold  an  office,  yet,  in  case  of  an  election 
upon  the  question  of  the  removal  of  a  county  seat,  which  is  claimed  to  have 
resulted  in  favor  of  removal,  if  it  is  alleged  that  such  was  not  the  result,  by  rea- 
son of  the  election  being  illegally  held,  or  the  vote  not  being  a  fair  one,  a  court 
of  chancery  will  entertain  jurisdiction  at  the  instance  of  those  impeaching  the 
election,  to  determine  where  the  county  seat  is,  although  that  inquiry  may  inci- 
dentally involve  the  question,  whether  the  vote  had  been  fairly  taken,  and  if 
fraud  had  intervened  therein,  to  purge  the  polls. 

Appeal  from  the  Circuit  Court  of  Pulaski  county ;  the 
Hon.  John  Olney,  Judge,  presiding. 

This  was  a  bill  in  chancery  for  an  injunction  to  restrain  and 
prevent  the  removal  of  the  county  seat  of  Pulaski  county,  from 
North  Caledonia  to  Mound  City.  On  the  hearing,  the  bill 
was  dismissed,  and  the  cause  was  brought  to  this  court  on 
appeal.     The  facts  are  sufficiently  stated  in  the  opinion. 

Messrs.  Dougherty  &  Davidge,  for  the  appellant. 

Mr.  Wesley  Sloan  and  Messrs.  Mulkey,  "Wall  &  "Wheeler, 
for  the  appellees, 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 
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It  appears  that  on  the  16th  day  of  February,  1865,  an  act  of 
the  General  Assembly  was  approved,  enabling  the  citizens  of 
Pulaski  county  to  vote  for  and  against  removing  the  county 
seat,  from  Caledonia  to  Mound  City.  This  act  took  effect  from 
and  after  its  passage.  On  the  day  previous,  an  act  was 
adopted,  providing  for  the  registry  of  electors,  and  to  prevent 
frauds  in  elections,  which  went  into  effect  from  and  after  its 
passage.  An  election  was  held  on  the  13th  day  of  March,  the 
day  named  in  the  act ;  returns  were  made,  and  it  was,  there- 
from, declared  that  there  was  a  majority  of  313  votes  in  favor 
of  the  removal.  Thereupon,  this  bill  was  filed,  for  an  injunc- 
tion to  restrain  and  prevent  the  removal  of  the  county  seat, 
because  there  was  no  registry  of  the  voters  had  before  the  hold- 
ing of  the  election,  and  that  there  were  more  fraudulent  votes 
cast  for  removal  than  the  majority  indicated  by  the  poll  books. 
A  demurrer  was  filed  to  the  bill,  but  overruled  by  the  court ; 
a  hearing  was  had,  the  temporary  injunction  dissolved  and 
the  bill  dismissed. 

Was  this  an  election  specified  in  the  registry  law?  It 
requires  the  board  of  registry  to  meet  on  Tuesday,  three  weeks 
previous  to  any  State,  county,  city  or  town  election,  and  pro- 
ceed to  make  a  list,  &c.  The  act  further  declares  that  they 
shall  meet  on  Tuesday  of  the  week  preceding  the  election,  for 
the  purpose  of  revising  and  correcting  the  registry  lists.  It 
will  be  observed  that  an  election  of  this  character  is  not  em- 
braced in  this  language.  It  is  not  what  is  understood  as  a 
State,  county,  city  or  town  election.  They,  as  all  know,  are 
for  the  election  to  fill  offices  of  these  various  departments  or 
divisions  of  the  State  government.  Had  ihe  General  Assem- 
bly designed  to  embrace  an  election  of  this  character,  they 
would  have  specifically  named  it,  as  they  did  the  others,  or 
employed  language  sufficiently  comprehensive.  Had  the 
act  declared  that  the  registry  should  be  made  before  any  or  all 
elections,  a  different  question  would  have  been  presented. 
When  there  are  other  elections  authorized  and  required  by  the 
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law,  than  those  enumerated,  and  when  they  have  specified  a 
portion  only,  we  must  conclude  that  those  not  named  were 
intended  to  be  excluded  from  the  operation  of  the  law.  This 
is  the  natural  and  reasonable  interpretation,  and  accords  with 
the  received  canons  of  interpretation. 

We  now  come  to  the  question  of  fraud,  and,  having  found 
the  abstract  so  meager  and  imperfectly  made,  we  have  been 
compelled  to  read  the  entire  bill  of  exceptions,  to  learn  what 
the  proof  was  on  the  hearing  in  the  court  below.  No  portion 
of  the  evidence  introduced  by  appellee  has  been  printed  in 
the  abstract,  and  but  a  meagre  statement  of  that  of  appellant. 
The  rule  in  reference  to  abstracts  has  been  entirely  disre- 
garded in  this  case,  and  the  record  being  voluminous,  and  not 
well  prepared,  a  large  amount  of  unnecessary  labor  has  been 
imposed  upon  the  court,  which  would  have  been  avoided  if 
the  abstract  had  even  been  an  index  to  the  record.  After  a 
careful  consideration  of  the  evidence,  we  are  of  the  opinion 
that  appellant  has  failed  to  establish  that  fraudulent  votes  were 
cast,  to  a  greater  number  than  the  majority  returned.  He  has, 
no  doubt,  established  that  fraudulent  votes  were  cast,  but  not 
to  that  extent. 

The  judges  of  election  testify  that  the  election  was  fairly 
conducted  by  them ;  that  they  permitted  no  person  to  vote 
unless  they  knew  him  to  be  a  legal  voter,  or  the  fact  was 
proved.  A  number  of  well-informed  persons  state  that  the 
white  population  of  the  city  was,  at  that  time,  between  four 
and  Hve  thousand,  and  none  place  it  at  less  than  from  three 
to  four  thousand.  It  does  not  appear  that  the  vote  was  extra- 
ordinarily heavy  for  such  a  population.  And,  when  it  is 
remembered  that  the  vote  at  the  preceding  election,  in  Novem- 
ber, was  four  hundred  and  forty-six,  and  no  one  denies  that  it 
was  a  fair  election,  and  when  witnesses  state  that  the  popula- 
tion had  increased,  it  would  not  seem  to  be  a  violent  pre- 
sumption to  conclude  that  there  was,  at  least,  that  number  of 
legal  voters   at  this   election.     And  the  deputy  postmaster 
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swears  that  he  knows  449  of  those  who  voted,  to  be  residents 
of  the  city,  and  entitled  to  vote,  and  his  brother,  the  postmas- 
ter, swears  to  401  that  he  knows  were  entitled  to  vote.  If  this 
was  the  only  evidence,  and  the  balance  of  the  votes  were 
excluded,  still  it  would  leave  a  majority  of  the  votes  in  favor 
of  removal. 

The  poll  books,  however,  must  be  regarded  as  controling 
evidence,  until  overcome  by  satisfactory  proof.  In  behalf  of 
appellant,  several  witnesses  state  it  as  their  belief  that  there 
were  not  exceeding  three  hundred  legal  voters  in  the  city  at 
the  time  the  election  was  held.  This  character  of  evidence  is 
not  sufficient  to  contradict  the  poll  books,  and  the  election  of 
three  months  previous  shows  that  there  were,  then,  fifty  per 
cent,  more  than  they  suppose.  And  the  number  of  illegal 
voters  proved  does  not,  perhaps,  reach  a  hundred.  And  the 
fact  that  some  of  the  witnesses  were  unable  to  remember  more 
than  two  hundred  and  twenty  to  fifty  of  the  persons  whose 
names  were  on  the  poll  books,  as  residents  of  the  city,  is  not 
evidence  requiring  the  vote  to  be  reduced  to  that  number. 
"Witnesses  might,  no  doubt,  have  been  found  who  did  not 
know  fifty  of  the  voters.  And  the  fact  that  the  sheriff  found 
but  a  few  of  those  that  were  named  in  the  subpoena, 
although  evidence,  was  not  of  that  forcible  character  necessary 
to  strike  all  of  their  names  from  the  poll  books.  From  his 
evidence,  we  infer  that  he  made  no  great  effort,  as  he  only 
speaks  of  having  inquired  of  the  postmaster,  who  was  unable 
to  direct  him  where  he  would  find  them.  He  does  not  state 
that  he  made  inquiry  of  others,  and  seems  to  have  been  easily 
satisfied  to  return  the  subpoena  not  found.  So,  whether  the 
evidence  be  considered  separately  or  collectively,  we  deem  it 
insufficient  to  sustain  the  bill. 

It  was  urged  that  the  court  below  had  no  jurisdiction  to 
entertain  the  bill.  It  is,  no  doubt,  true  that  a  court  of  equity 
will  never  interfere  to  determine  which  of  two  persons  has 
been  elected  to  an  office,  or  to  try  the  rights  of  parties  to  hold 
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an  office,  as,  in  such  cases  the  law  has  afforded  adequate  and 
appropriate  remedies,  still  this  is  not  a  mere  contested  elec- 
tion. It  is  to  determine  where  the  citizens  of  a  county  have  the 
legal  right  to  transact  public  business.  It  is  true,  it  may  inci- 
dentally involve  the  question  whether  the  vote  has  been  fairly 
taken,  and  if  fraud  has  been  committed,  to  purge  the  polls. 

Our  constitution  has  declared  that  such  a  vote  shall  be 
taken  before  a  county  seat  can  be  removed.  And  in  making 
that  provision,  it  is  manifest  that  it  was  designed  that  the  will 
of  the  majority  of  the  legal  voters  of  the  county  should  con- 
trol. It  would  defeat  that  object,  and  render  this  fundamental 
provision  inoperative,  if  the  sense  of  the  majority  of  the  legal 
voters,  constitutionally  expressed,  might  be  overcome  by 
illegal  voters,  or  other  fraudulent  means.  And  as  the  consti- 
tution, and  the  law,  have  failed  to  afford  a  specific  remedy  to 
prevent  this  provision  from  being  defeated,  it  is  eminently 
proper  that  equity  should  afford  the  requisite  relief  in  such 
cases.  As  there  is  no  law  in  England  similar  to  this 
provision  of  our  constitution,  and  the  organic  laws  of  other 
States  are  believed  to  have  no  such  provision,  it  is  not  to  be 
expected  that  precedents  may  be  found  upon  which  to  base 
the  jurisdiction  of  a  court  of  equity.  But  if  our  courts  of 
equity  were,  in  the  absence  of  legislative  action,  to  refuse  relief, 
this  constitutional  provision  could,  by  fraud,  be  rendered 
inoperative  and  wholly  defeated.  The  decree  of  the  court 
below  is  affirmed. 

Decree  affirmed. 
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Syllabus. 

James  P.  Craig 

v. 

The  People  of  the  State  of  Illinois,  ex  rel. 

Haryey  Neyill. 


1.  Chancery  procedure — dissolving  injunctions.  Where  defendants  in  a  bill 
in  chancery  move  to  dissolve  an  injunction,  and  such  motion  is  overruled,  and 
they  then  answer  the  bill,  they  cannot  assign  the  overruling  of  their  motion  as 
error. 

2.  Same — amendments.  It  is  the  practice  of  courts  of  chancery  to  allow 
amendments  to  a  bill  before  an  answer  is  filed,  and  in  many  cases  after,  and  before 
a  replication  is  filed  ;  the  court  in  its  discretion  may  allow  amendments  at  any 
time. 

3.  Same — exceptions — proceedings  after  exceptions.  Where  exceptions  taken 
to  an  answer  are  sustained,  the  proper  practice  is  to  take  a  rule  upon  the  defend- 
ants to  file  a  further  answer  within  such  time  as  the  court  shall  direct ;  and  upon 
failure  to  comply  with  the  rule  to  take  the  bill  as  confessed. 

4.  Chancery  pleading.  Where  an  answer  sets  up  a  justification  of  the  acts 
complained  of,  but  does  not  show  by  virtue  of  what  right,  title  or  authority  the 
defendants  performed  those  acts,  exceptions  are  well  taken. 

5.  So  where  an  answer  sets  up  matters  of  law  instead  of  matters  of  fact, 
exceptions  are  well  taken. 

6.  Chancery  jurisdiction — incases  of  purpresture.  Where  an  injury  of  a  pub- 
lic nature  is  threatened,  as  the  inclosure  of  a  highway,  whereby  public  travel  is 
in  danger  of  being  interrupted,  and  thereby  great  numbers  of  the  citizens  subject 
to  petty  loss  and  annoyance,  by  reason  of  such  obstruction,  a  resort  to  chancery 
is  proper,  and  is  more  effectual  than  the  remedy  at  law. 

1.  Plank  roads — public  highways.  Plank  roads  are  undoubtedly  public 
highways,  and  differ  from  common  highways  in  the  mode  of  construction,  and 
the  taking  of  tolls,  and  on  the  payment  of  the  latter  travellers  have  the  same 
right  to  use  them  they  have  to  use  other  highways.    - 

8.  Same — closing  up  against  the  public.  Where  a  plank  road  has  been  used  for 
a  number  of  years  by  the  public,  and  the  company  have  used  a  portion  of  a  pub- 
lic highway  as  their  roadway,  causing  the  public  road  to  be  closed  up  to  divert 
travel  to  their  road,  they  cannot  close  up  their  road  against  the  public. 

9.  Same — selling  to  the  county.  The  provisions  of  the  statute  in  relation  to 
the  selling  of  plank  roads  to  counties,  on  the  expiration  of  the  charter  of  the 
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road,  does  not  confer  any  authority  on  the  company  to  close  up  such  road  until 
the  county  purchases. 

10.  Same — -forfeiture  or  abandonment  of  charter.  Where  the  company  forfeit 
their  charter,  or  abandon  it,  or  suffer  the  road  to  so  become  out  of  repair  as  to 
amount  to  an  abandonment,  the  right  of  way  of  the  company  ceases  and  the  road 
becomes  a  common  highway. 

11.  Same — abandonment.  So  where  the  lessees  or  assignees  of  a  company 
publish  a  notice,  that  owing  to  the  bad  condition  of  the  road,  the  high  price  of 
materials  and  labor,  they  cannot  profitably  keep  up  the  road  at  the  prescribed 
tolls,  and  that  unless  the  county  bought  their  entire  interest  to  roadway,  bridges, 
plank,  toll  gates,  &c,  the  road  would  be  closed  up  as  private  property :  Held, 
that  such  notice  was  in  effect  an  abandonment  of  the  road,  and  that  it  became  a 
common  highway. 

Appeal  from  the  Circuit  Court  of  Randolph  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  facts  of  this  case  fully  appear  in  the  opinion  of  the 
court.  ^ 

Mr.  Thomas  G.  Allen,  for  the  appellant. 

Mr.  Harvey  Nevill,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

We  pass  by  several  minor  questions  raised  on  this  record, 
and  come  at  once  to  the  only  one  important  in  the  case,  and 
that  is,  can  a  plank  road  company  abandon  its  franchise,  and 
obstruct  any  part  of  the  road,  without  any  default  on  the 
part  of  the  public,  and  without  the  authority  of  the  legis- 
lature ? 

This  is  an  interesting  question,  not  elucidated  by  any  deci- 
ded cases  cited  on  either  side,  and  must  be  determined  on 
principle. 

The  history  of  this  case  would  appear  to  be  this :  On  the 
eleventh  of  February,  1853,  the  general  assembly  of  this  State 
passed  an  act  to  incorporate  the  Randolph  County  Plank  Road 
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Company,  by  the  eleventh  section  of  which  it  was  provided, 
that  the  county  court  of  that  county  might,  by  an  order  to  be 
entered  of  record,  authorize  the  company  to  use,  for  the  con- 
struction of  the  road,  any  of  the  public  highways  of  the  coun- 
ty. The  main  track  of  this  road  was  from  Chester,  the  county 
seat,  to  Sparta,  with  a  branch  at  Kandolph  to  Steelville,  to  be 
completed  in  five  years.  The  charter  was  for  twenty  years, 
and  the  affairs  of  the  company  were  to  be  managed  by  five 
directors.  The  county  court,  in  August,  1853,  entered  an  order 
allowing  the  company  to  use  any  of  the  public  highways  in 
the  county  for  the  construction  of  the  road. 

In  February,  1854,  the  legislature  amended  the  original 
charter,  by  providing  penalties  against  those  who  should  shun- 
pike,  and  repealed  that  portion  of  the  charter  which  required 
the  road  to  be  completed  in  five  years,  and  it  authorized  the 
company  to  borrow  money  and  mortgage  the  road  for  security. 

The  company  organized,  and  constructed  the  road  to  Ran- 
dolph, about  seven  miles  from  Chester.  At  this  time  there  was 
but  one  public  highway  from  Chester  to  Randolph,  and  the 
plank  road,  at  several  places,  was  constructed  on  this  highway. 
The  consequence  was,  the  old  highway  throughout  its  length, 
from  Randolph  to  Chester,  was  neglected,  became  impassable, 
and  in  some  instances  the  adjoining  owners  of  the  land 
enclosed  it. 

In  February,  1859,  the  general  assembly  passed  an  act  con- 
cerning this  plank  road  company,  by  which  the  president  and 
directors  were  authorized  to  sell  at  public  sale  the  road,  road- 
bed, right  of  way,  bridges,  &c,  franchises  or  other  property. 

The  second  section  authorized  the  county  court  of  Randolph 

county,  to  purchase  at  private  sale,  provided  a  majority  of  the 

legal  voters  of  the  county  should  petition  therefor.     To  this 

section  there  is  this  further  proviso :  "  that  until  said  president 

and  directors  shall  sell  said  plank  road  and  other  property  and 

franchises,  the  same  shall  be  and  remain  the  property  of  the 

said  president,  directors  and  company,  their  successors  and 
62— 47th  III. 
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assigns  forever,  or  until  abandoned  by  them,  they  keeping  the 
same  in  good  repair  and  condition  to  be  traveled  over,  any 
limit  or  thing  in  their  original  franchise  to  the  contrary  not- 
withstanding." 

Section  four  provided  that  the  purchasers  should  be  deemed 
the  successors  of  the  company,  and  should  enjoy  the  rights, 
privileges  and  immunities  granted  in  the  original  charter,  with 
the  additional  power  of  increasing  the  rate  of  tolls  fifty  per 
cent,  between  the  first  day  of  November  and  the  first  day  of 
April  of  each  year. — Sess.  Laws  1853,  p  417. 

Under  the  authority  of  this  act,  the  company  sold  the  road, 
franchises,  toll-gates  and  bridges,  and  right  of  way,  with  all 
privileges  and  appurtenances  of  every  kind,  to  John  Swanwick, 
and  conveyed  the  same  to  him  by  deed  duly  executed* 

From  the  time  this  seven  miles  of  the  road  was  constructed, 
in  1854,  the  people  of  the  county  and  traveling  public  had  no 
other  road  to  the  point  named,  in  the  direction  of  Sparta,  to 
travel  upon,  and  it  had  become  indispensable  to  therm 

About  the  third  day  of  January,  1868,  the  appellants  pub- 
lished in  the  Randolph  County  Democrat,  and  other  newspa- 
pers in  the  county,  a  notice  that  in  consequence  of  the  high  price 
of  material  and  labor,  and  the  growing  bad  condition  of  the  road, 
the}'  had  resolved  to  cease  making  further  expenditures  upon 
it,  and  also  to  cease  taking  tolls  thereon,  from  and  after  the 
first  day  of  February,  1868,  and  that  the  public  would  be  per- 
mitted to  pass  over  the  roadway  and  the  bridge  across  Gravel 
Creek,  until  the  first  of  April,  1868,  with  the  intimation  that 
at  that  time,  if  their  right  and  title  should  not  be  purchased 
for  and  on  behalf  of  the  public,  the  bridge,  and  that  part  of 
the  road  belonging  in  fee  to  them,  would  be  no  longer  open  to 
the  public,  but  would  be  enclosed,  and  held  and  used  as  other 
private  property,  exclusively  by  them,  the  owners  thereof. 

In  February,  1868,  a  bill  was  filed  by  the  States  Attorney  of 
the  proper  judicial  circuit,  verified  by  the  oath  of  Harvey 
Nevill,   then   county  judge    of    Randolph    county,    against 
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appellants,  setting  forth  these  facts,  and  praying  that  appellants 
might  be  enjoined  and  restrained  from  enclosing  the  road  or 
bridges  so  as  to  interfere  with  the  free  nse  of  the  same  by  the 
public,  or  in  any  wise  meddling  with  the  road,  or  the  bridges, 
dykes,  embankments,  culverts,  &c,  belonging  to  the  road,  for 
any  other  purpose  than  might  be  necessary  for  making  need- 
ful repairs  and  collecting  the  tolls,  and  for  general  relief. 

Appellants  having  been  duly  served  with  process,  appeared 
at  the  April  term,  1868,  and  entered  their  motion  to  dissolve 
the  injunction.  This  motion  was  denied,  and  leave  was  given 
complainant  to  amend  the  bill,  to  all  which  the  defendants 
excepted. 

The  material  amendment  consisted  in  adding  to  the  charg- 
ing part  of  the  bill,  these  words  :  "  so  that  if  the  threats  here- 
inafter made  by  defendants  should  be  executed,  travelers  on 
said  road  thereafter  would  be  subject  to  irreparable  annoyance 
and  injury,  and  such  obstruction  of  said  plank  road  would 
be  a  public  nuisance  ;  and  there  is  no  bridge  across  the  stream 
on  or  near  said  bridge  across  Gravel  Creek,  threatened  to  be 
closed  up." 

A  rule  being  taken  for  that  purpose,  the  defendants  filed 
their  answer  to  the  bill  as  amended,  admitting  the  grant  of 
the  charter,  the  order  made  by  the  county  court  authorizing 
the  use  of  any  of  the  public  highways  of  the  county  on  which 
to  construct  the  plank  road,  the  amendment  of  the  charter  in 
February,  1854,  the  organization  of  the  company  and  the  con- 
struction of  the  road  from  Chester  to  Randolph ;  admits  there 
was  but  one  public  highway  from  Randolph  to  Chester,  and 
that  the  plank  road  was  laid  over  it  in  a  few  places,  and  avers 
that  not  so  much  as  one-half  mile  of  this  public  highway  was 
used  or  covered  by  the  company  in  the  construction  of  the 
plank  road,  and  that  more  than  six-sevenths  of  the  entire 
length  of  the  plank  road  from  Chester  to  Randolph,  was  con- 
structed on  and  over  land  which  was,  and  is,  private  property, 
and  never  dedicated,  or  otherwise  lawfully  appropriated  to 
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the  public  for  a  public  highway.  They  also  deny  that  the 
public  highway  from  Randolph  to  Chester  has  ever  been 
legally  vacated  by  any  order  of  the  county  court  of  Randolph 
county,  or  otherwise,  and  they  aver  that  it  is  open  in  several 
places,  and  used  and  traveled  over  by  the  public,  and  if  any 
part  of  it  has  been  enclosed,  it  has  been  wrongfully  done,  and 
without  authority  of  law,  and  if  it  has  become  out  of  repair, 
that  it  is  the  fault  and  neglect  of  the  public  authorities  ;  and 
they  also  deny  that  the  threatened  obstruction  is  a  nuisance. 

The  answer  was  sworn  to,  and  several  exceptions  taken 
thereto,  which  were  sustained  by  the  court,  and  leave  given 
defendants  to  amend  their  answer.  Having  declined  to 
amend,  and  standing  by  their  answer,  the  cause  was  heard  on 
the  amended  bill,  answer,  and,  as  the  record  states,  "  excep- 
tions to  the  answer,"  and  the  injunction  was  made  perpetual. 

To  reverse  this  decree,  this  appeal  is  taken,  and  it  is  assigned 
as  error,  refusing  the  motion  to  dissolve  the  injunction,  allow- 
ing complainant  to  amend  the  bill  after  having  refused  defen- 
dants' motion  to  dissolve  the  injunction,  in  sustaining 
complainants'  exceptions  to  the  answer,  and  in  making  the 
injunction  perpetual. 

As  to  the  first  error  assigned,  it  is  sufficient  to  say,  that 
defendants  waived  all  advantage  of  their  motion  by  putting 
in  an  answer  to  the  bill  as  amended.  The  motion  was  in  the 
nature  of  a  demurrer  to  the  bill,  and  the  answer  was  in  the 
nature  of  a  plea,  and,  on  general .  principles,  filing  a  plea 
waives  a  previous  demurrer.  As  to  the  propriety  of  allowing 
the  amendment  nothing  can  be  clearer,  and  it  is  the  constant 
practice  of  courts  of  chancery  to  allow  amendments,  certainly 
before  answer  filed,  and,  in  many  cases,  after,  and  before  a 
replication  is  filed,  Droullard  v.  Baxter,  1  Scam.  191.  And 
the  court,  in  its  discretion,  may  allow  amendments  to  a  bill  at 
any  stage  of  the  cause.  Jefferson  Co.  v.  Ferguson,  13  111.  33. 
And,  generally,  in  the  discretion  of  the  court.  McArtee  v. 
Engart,  ib.  243 ;  Marble  v.  JBonkotel,  35  ib.  240.     As  to  third 
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error,  that  of  sustaining  complainants'  exceptions  to  the 
answer,  and  giving  leave  to  amend  the  answer,  the  proper 
practice  undoubtedly  was,  to  take  a  rule  upon  the  defendants 
to  file  a  further  answer  within  such  time  as  the  court  should 
direct,  and,  on  failure  thereof,  the  bill  should  be  taken  as  con- 
fessed. Ch.  Code  §  22.  As  to  the  exceptions  themselves, 
several  of  them  were  well  taken,  and  those  quite  material, 
especially  the  fifth,  as  the  answer  does  not  show  that  the 
defendants  claim  the  road  as  their  private  property  under 
Swanwick,  to  whom  the  plank  road  company  had  sold  and 
conveyed  it.  There  is  nothing  in  the  answer  showing  any 
right  or  title  to  this  road  in  the  defendants,  nor  is  there  any 
averment  that  they,  in  what  they  proposed  to  do,  were  acting 
as  the  agents  of  such  purchaser,  or  by  his  authority,  nor,  if 
it  was  their  private  property,  do  they  show  any  right  to  deprive 
the  public  of  its  use ;  and,  besides  this,  the  parts  of  the  answer 
excepted  to,  set  up  questions  of  law  instead  of  facts,  which  is 
not  allowed.  The  answer  should  state  facts  only.  Stone  v. 
Moore,  26  ib.  165. 

The  answer  having  been  adjudged  insufficient,  and  leave 
given,  and  not  accepted,  to  amend  the  answers,  which  would 
include  the  filing  a  good  and  sufficient  answer,  the  cause  was 
heard  on  the  bill  and  answer.  The  important  question  now 
arises,  could  the  court,  on  the  facts  admitted,  make  the  injunc- 
tion perpetual  ? 

This  involves  an  inquiry  into  the  nature  of  these  plank 
roads,  constructed  under  the  general  law,  or  by  special  char- 
ter. Are  they  public  highways  ?  That  they  are,  cannot  be 
denied,  the  material  difference  between  them  being  in  the 
manner  and  mode  of  construction  and  repairing,  and  the  fact 
that  the  travelling  public  pay  a  toll  for  their  use.  Travellers 
have  as  much  right  to  use  the  one  as  the  other,  on  paying  the 
specified  tolls.  They  are  constructed  for  the  convenience  of 
the  public,  in  the  hope  of  profit  to  their  proprietors,  it  is  true, 
yet,  for  a  public  purpose,  and  we  are  inclined  to  hold,  when 
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such  a  road  is  made,  and  lias,  for  a  series  of  years,  been  used 
by  the  public  as  a  thoroughfare,  the  corporators  have  no  right, 
by  acts  of  their  own,  to  deprive  the  public  of  the  use  of  any 
part  of  it,  the  more  especially  if  it  has  been  constructed  on 
the  route  of  a  public  road,  using  such  road,  or  any  part  of  it, 
for  its  roadway  and  superstructure.  Certainly  not,  if,  by  the 
construction  of  the  plank  road,  the  travel  has,  by  being  turned 
on  to  the  plank  road,  caused  the  public  highway  to  fall  into 
disuse,  and  to  such  a  degree  as  to  occasion  the  occlusion  of  it 
by  the  owners  of  the  land  over  which  it  ran.  The  least  that 
could  be  demanded  of  the  proprietors  of  a  plank  road  so  cir- 
cumstanced, would  be,  if  they  had  an  independent  right  to 
close  their  road,  and  shut  out  the  public  from  the  use  of  the 
bridges  upon  it,  that  they  should  restore  the  old  highway  to 
its  pristine  condition,  making  it  as  useful  to  the  public  as  it 
was  prior  to  the  construction  of  their  road. 

But  we  deny  any  right  on  the  part  of  such  corporators  to 
close  their  road,  under  the  circumstances  of  this  case,  to  the 
use  of  the  public.  Whence  is  the  right  derived  ?  Appellants 
say,  by  the  revenue  laws,  plank  roads  and  their  appurtenances 
are  deemed  real  estate,  and  liable  to  taxation  as  such.  This 
is  saying  no  more  than  this,  that  owners  of  real  estate  shall 
pay  the  taxes  assessed  upon  it.  They  also  say,  by  the  fourth 
section  of  the  act  of  February  1,  1851,  it  is  provided,  at  the 
expiration  of  the  corporate  existence  of  any  plank  road  com- 
pany, by  expiration  of  their  term  fixed  by  its  articles  of 
association,  if  the  road  has  been  constructed  upon  any  public 
highway  or  street,  the  county  in  which  the  road  is  situated 
shall  pay  the  company  the  value  of  the  plank  superstructure 
at  the  time  of  the  expiration,  and  the  same  if  constructed 
under  a  charter. 

This  is  wise  and  just  legislation,  and  there  can  be  no  doubt, 
on  the  expiraticn  of  the  charter  of  this  company,  the  county 
authority,  of  Kandolph  county,  will  pay  the  value,  then  to  be 
ascertained,  of  this  superstructure,  but  it  by  no  means  follows, 
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although  the  county  is  under  this  obligation,  that  unauthorized 
individuals,  of  their  own  willfulness,  may  shut  up  the  road 
and  deprive  the  public  of  its  use.  Such  a  power  being  claimed, 
it  is  requisite  the  clearest  evidence  of  its  existence  should  be 
shown.  It  does  not  exist  in  the  nature  of  the  thing  itself,  and 
must  be  clearly  established.  This  has  not  been  done  and 
cannot  be  done.  The  public  have  lawfully  obtained  an  ease- 
ment over  this  line  of  road,  and  no  power  short  of  the 
legislature  can  deprive  them  of  it. 

This  plank  road  was,  unquestionably,  a  public  highway. 
By  the  act  of  constructing  it  and  opening  it  for  use,  and  being 
used,  on  payment  of  tolls,  it  was  as  emphatically  dedicated  to 
the  public  as  it  could  have  been  by  a  deed  of  dedication, 
acknowledged  and  recorded.  The  elements  of  a  complete 
dedication  are  found  in  the  permitted  use  of  the  road  by  the 
public,  and  building  it  for  such  purpose,  and  the  subsequent 
use  of  it  by  the  public  without  denial  or  interruption.  The 
very  purpose  of  constructing  the  road  carries  with  it,  when 
constructed,  a  dedication.  This  being  so,  it  would  be  unjust, 
in  view  of  the  privilege  granted,  that  the  parties,  finding  it 
not  remunerative,  should,  on  the  strength  of  a  claim  that  the 
road  is  private  property,  suddenly  close  it  up  and  deprive  the 
public  of  its  use.  Euinous  would  be  the  consequences  of  such 
a  power;  but  the  power  does  not  exist.  Suppose  the  franchise 
had  become  forfeited,  can  there  be  any  doubt,  especially  after 
office  found,  that  the  road  would  belong  to  the  public  ?  We 
think  not.  In  case  of  abandonment  of  the  road,  on  failing  to 
keep  the  same  in  good  repair  and  condition  to  be  travelled 
over,  which  might  be  equivalent  to  an  abandonment,  the  sec- 
ond section  of  the  act  of  1859,  impliedly"  concedes  that  the 
road  would  belong  to  the  public.  Was  not  the  notice  pub- 
lished by  appellants  in  the  newspapers  of  the  county,  on  the 
presumption  that  they  were  the  rightful  owners  of  the  road, 
in  effect  and  spirit,  an  abandonment  of  the  road  ?     "We  can 
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make  nothing  less  of  it.  This  being  so,  the  rights  of  the  pub- 
lic over  it  become  in  full  force  and  supreme. 

Now,  as  to  the  remedy  by  injunction.  It  is  true,  an  action 
at  law  would  lie  against  these  appellants,  should  they  obstruct 
the  road,  and  also  for  continuing  the  obstruction  after  notice 
to  remove  it.  But  this  remedy,  on  the  facts  before  us,  would 
not  only  be  tardy,  but  wholly  inadequate.  Intercourse 
between  the  settled  portions  of  the  county  and  the  county 
seat  would  be  almost  wholly  interrupted,  the  citizens  put  to 
great  inconvenience,  and  injuries  inflicted,  which,  though  in 
particular  cases  might  be  trifling,  yet  in  the  aggregate  would 
be  too  grievous  to  be  borne.  It  would  be  a  monstrous  public 
nuisance,  to  prevent  which  full  power  is  lodged  in  a  court  of 
chancery,  by  calling  into  exercise  its  restraining  power.  "With 
that  powerful  arm  the  whole  wrong  can  be  at  once  grasped, 
and  the  injury  prevented.  It  is  the  most  effective  remedy. 
Green  v.  Oakes,  17  111.  249.  And,  as  this  court  said  in  the 
case  of  The  People  v.  The  City  of  St.  Zouis,  5  Gilm.  373, 
which  was  an  attempt  to  obstruct  the  eastern  channel  of  the 
Mississippi  river,  in  this  State,  by  the  authorities  of  St.  Louis, 
that  the  chancellor  had  no  discretion  to  refuse  the  injunction, 
but  was  bound  to  grant  it,  as  the  nuisance  could  never  be 
abated,  and  the  public  rights  to  that  channel  could  never  after- 
wards be  enjoyed.  It  is  true,  the  nuisance  here  threatened  is 
not  of  that  permanent  character  as  the  proposed  closing  of  the 
channel  of  the  Mississippi  river,  though  those  obstructions 
could  be  removed  and  the  channel  again  opened,  but  the  prin- 
ciple is,  that  any  acts  of  the  character  here  indicated,  by  which 
the  public  may  be  put  to  great  expense  and  exposed  to  much 
injury,  parties  doing  them,  or  threatening  them,  may  be 
restrained  by  injunction. 

As  to  the  objection  that  an  improper  party  is  made  com- 
plainant, we  see  nothing  in  that.  The  County  Judge  is  the 
complainant,  and  he  is  a  proper  person  to  call  in  the  aid  of 

chancery.     The  decree  must  be  affirmed. 

Decree  affirmed. 
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The  Ohio  and  Mississippi  Railroad  Company 

v. 
Samuel  Shanefelt. 

1.  Railroads — diligence  required.  Railroads  and  private  individuals,  with 
respect  to  the  same  subject  matter,  are  held  to  the  exercise  of  the  same  degree 
of  diligence,  in  preventing  injuries  to  others. 

2.  Railroads — negligence  per  se — what  is  not.  It  is  not  negligence  per  se  for  a 
railroad  to  suifer  grass  and  weeds  to  accumulate  on  its  right  of  way ;  the  fact, 
however,  is  proper  evidence  for  the  jury,  who  may  find  negligence  from  it. 

3.  Same — diligence  required  of  adjoining  owners.  Land  owners  contiguous  to 
railroads  are  as  much  bound,  in  law,  to  keep  their  lands  free  from  an  accumula- 
tion of  dry  grass  and  weeds  as  railroad  companies  are  ;  so  where  a  fire  is  ignited 
on  the  company's  right  of  way,  and  is  communicated  to  fields  adjoining,  the  neg- 
ligence of  such  owner  will  be  held  to  have  contributed  to  the  loss. 

4.  Same — not  liable  unless  negligence  is  greater.  And  unless  it  appears  that  the 
negligence  of  the  company  is  greater  than  that  of  such  land  owner,  the  latter 
can  not  recover  for  injuries  thus  arising. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  facts  of  this  case  are  fully  stated  in  the  opinion  of  the 
court. 

Mr.  EL  P.  Buxton  for  the  appellants. 

Messrs.  Willard  &  Goodnow  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This   was  an  action  of  trespass  on  the   case,   brought   by 
appellee,  in  the  Marion  Circuit  Court,  against  the  appellants. 
63— 47th  III. 
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The  declaration  avers  that  appellee  was  the  owner  of  one 
thousand  rails,  and  twenty  acres  of  meadow,  situated  on  his 
farm,  of  the  value  of  two  hundred  dollars ;  that  appellants 
owned,  and  operated,  a  railroad  running  through  the  farm ; 
that  appellants  owned  the  right  of  way  fifty  feet  in  width  on 
each  side  of  their  track ;  that  it  was  the  duty  of  appellants  to 
keep  the  right  of  way  free  and  clear  from  dry  grass,  weeds, 
&c,  to  prevent  tire  from  communicating  from  their  engines, 
to  such  dry  grass,  and  thence  to  the  meadow;  but  that 
appellants  negligently  suffered  their  right  of  way,  adjoin- 
ing appellee's  fence  and  meadow,  to  become  foul  with  dry 
grass,  and  a  locomotive  of  appellants  whilst  in  charge  of 
their  servants,  was  run  over  their  track,  and  fire  was  com- 
municated therefrom,  to  the  dry  grass  on  their  right  of  way, 
and  from  the  same  to  the  fence  and  meadow  of  appellee,  and 
burned  one  thousand  rails  and  twenty  ,  acres  of  meadow, 
appellee's  property,  and  destroyed  the  same.  To  this  declar- 
ation appellants  filed  a  plea  of  not  guilty. 

It  appeared  from  the  evidence,  on  the  trial,  that  appellants 
owned  the  road  running  through  appellee's  farm,  and  that 
there  was  dry  grass  and  weeds  on  their  right  of  way,  and  that 
fire  was  communicated  from  a  passing  engine,  operated  by  the 
company,  on  the  28th  of  August,  1866,  to  the  grass  on 
their  right  of  way,  and  ran  thence  into  the  fence  and  meadow 
of  appellee  ;  that  eight  hundred  rails  were  destroyed,  and  six- 
teen acres  of  meadow  burnt  over ;  that  there  was  dry  grass  in 
the  meadow  adjoining  to  the  right  of  way.  Appellants  intro- 
duced evidence  from  which  it  appeared  that  the  engine,  from 
which  the  fire  was  communicated,  was  furnished  and  properly 
equipped  with  the  most  approved  mechanical  contrivances 
known,  to  prevent  the  escape  of  fire^  which  was  in  good  repair. 

The  case  was  submitted  to  the  jury  without  instructions 
from  the  court,  and  they  found  a  verdict  in  favor  of  appellee, 
for  $98.40  damages.  Appellants  entered  a  motion  for  a  new 
trial,  which  was  overruled  by   the   court,  and   a  judgment 
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rendered  on  the  verdict ;  to  reverse  which,  the  case  is  brought, 
by  appeal,  to  this  court,  and  the  overruling  of  the  motion  for 
a  new  trial  is  assigned  for  error. 

This  record  presents  the  question,  whether  a  railroad  com- 
pany, having  provided  and  used  the  best  known  contrivances 
to  prevent  the  escape  of  fire  from  their  engines,  are,  neverthe- 
less, liable  for  not  removing,  or  preventing  the  accumulation 
of,  dry  grass  and  weeds  on  their  right  of  way,  to  prevent  fire 
from  communicating  to  adjoining  lands.  In  other  words,  are 
such  bodies  bound  to  cultivate,  mow,  or  otherwise  prevent  the 
growth  of  vegetation  on  their  right  of  way  ?  Is  it  jperse  neg- 
ligence to  permit  dry  grass  and  other  vegetable  matter, 
combustible  in  its  nature,  to  remain  on  the  side  of  their  track  ? 
That  such  bodies,  like  individuals,  are  required,  by  the  law, 
to  use  all  reasonable  precautions  to  prevent  injuries  to  others, 
there  can  be  no  question.  All  persons  are  required  to  so  use 
their  own  as  to  prevent  injury  to  others,  and  this  rule  applies, 
to  the  same  extent,  and  no  farther,  to  corporate  bodies  as  it 
does  to  natural  persons.  It  then  follows,  that  appellants  were 
bound  to  use  the  same  degree  of  effort  to  prevent  injury  to 
others,  whilst  exercising  their  franchises  and  corporate  privi- 
leges, as  an  individual  is  under  to  other  persons. 

Again,  it  is  the  settled  law  of  this  court,  that  negligence  is 
relative,  and  if  both  plaintiff  and  defendant  are  negligent,  a 
recovery  can  not  be  had,  unless  the  defendant  has  been  guilty 
of  gross  negligence,  amounting  to  willful  misconduct.  If  a 
plaintiff  is  guilty  of  such  negligence  as  necessarily  contributes 
to  the  injury,  it  must  appear  that  the  defendant  was  guilty  of 
a  higher  degree  of  negligence.  When -the  plaintiff,  by  his 
own  carelessness,  has  contributed  to  produce  the  injury,  the 
defendant  is  not  absolved  from  all  further  care  and  effort,  on 
his  part,  to  avoid  the  injury,  but  is  still  required  to  use  all 
reasonable  efforts  to  prevent  its  recurrence,  and  failing  to  do 
so,  he  must  be  held  liable.  But,  in  the  very  nature  of  things, 
it  must  be,  that  where  the  plaintiff  has,  by  his  negligence 
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increased  the  hazard,  it  becomes  more  difficult  for  the  defend- 
ant to  avoid  the  injury,  and,  unless  it  appears  that  he  could 
have  done  so,  he  will  not  be  held  liable. 

In  the  case  of  The  Illinois  Central  R.  R.  v.  Mills, 
42  111.  407,  it  was  said,  that  it  was  not  an  indispensa- 
ble conclusion  of  law,  that  a  railway  company  is  guilty 
of  negligence,  to  be  inferred  from  the  fact  that  fire  ignited 
in  dry  weeds  or  grass  upon  their  land ;  but  that  it  is 
a  question  of  fact  to  be  determined  by  the  jury,  in  view  of  the 
extent  to  which  the  weeds  and  grass  have  been  permitted  to 
accumulate  on  their  right  of  way,  the  season  of  the  year, 
and  all  other  circumstances  affecting  the  liability  to  fire.  It 
was  also  held,  that  the  company  were  bound  to  use  the  same 
diligence  in  removing  such  weeds,  grass  and  other  combustible 
material,  from  exposure  to  ignition  by  the  locomotive,  that  a 
cautious  and  prudent  man  would  use  in  reference  to  combus- 
tible matter  upon  his  own  premises,  if  exposed  to  the  same 
hazard  from  fire  as  dry  grass  upon  the  side  of  the  railway. 

In  that  case,  as  in  this,  it  was  contended,  that  it  was  negli- 
gence ^r  se  to  permit  dry  weeds  and  grass  to  accumulate  on 
the  right  of  way  of  a  railway  company ;  that  its  presence 
there  created  a  legal  presumption  of  negligence.  But  it  was 
held  to  be  error  to  so  instruct  the  jury,  and  the  judgment  was 
reversed  for  that  error.  That  such  an  accumulation  may  be 
evidence  from  which  negligence  may  be  inferred,  is  certainly 
true,  under  some  circumstances ;  but  we  are  aware  of  no  legal 
principle  which  has  declared  it,  of  itself,  to  "be  negligence. 
The  statute  has  not  required  such  bodies  to  remove  such  a 
growth,  nor  has  any  decision  held  it  to  be  a  legal  duty.  Such 
bodies,  like  individuals,  are  bound  to  use  reasonable  precau- 
tions to  prevent  the  escape  of  fire  from  their  engines  and 
premises,  and  so  are  individuals,  and  the  one  is  under  no 
greater  obligation  than  the  other ;  both  are  under  the  same 
obligation,  resulting,  alone,  from  the  rules  of  the  common 
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law,  and,  in  each  case,  the  question  of  negligence  must  depend 
upon  the  circumstances  which  surround  it. 

In  this  class  of  cases  both  parties  are  required  to  use  care 
and  diligence  to  avoid  the  loss ;  and  it  should  appear  that  a 
plaintiff,  suing  for  a  loss  from  the  escape  of  fire  from  the  engine 
or  railway  grounds,  has  not  contributed  to  the  injury  by  equal 
neglect  of  duty.  If  he  has  permitted  his  lands,  adjoining  the 
right  of  way  of  the  road,  to  become  foul  and  highly  calculated 
to  ignite,  this  would  be  evidence  from  which  a  jury  would  be 
warranted  in  the  inference  that  he  had  been  guilty  of  negli- 
gence, contributing  to  the  injury.  We  are  at  a  loss  to  perceive 
why  a  railroad  company  should  be  required,  in  the  absence 
of  statutory  requirement,  to  mow  their  right  of  way,  and  the 
adjoining  land  owner  be  permitted  to  let  his  lands  become 
foul,  and  liable  to  ignite ;  on  the  contrary,  both  should  be 
required  to  use  all  reasonable  efforts  to  prevent  the  escape  and 
spread  of  fire.  "Where  the  corporation  has  adopted,  and  have 
in  use  and  in  proper  repair,  the  best  known  mechanical  appli- 
ances to  prevent  the  escape  of  fire,  and  a  land  owner  is  equally 
negligent  in  permitting  grass  and  weeds  to  accumulate  on  his 
adjoining  land,  as  the  company  upon  their  right  of  way,  no 
reason  is  perceived  why  it  should  not  be  held  that  the  land 
owner  has  contributed  to  the  loss. 

If  adjoining  land  owners  were  to  permit  such  com- 
bustible materials  to  accumulate,  and  fire  was,  accidentally  or 
unavoidably,  to  get  into  the  field  of  one,  and  thence  com- 
municate to  the  other,  would  any  one  say  that  they  had  not 
contributed  equally  to  the  loss  ?  It  would  not  be  contended 
that  one  was  any  more  bound  to  remove  the  dry  grass  and 
weeds  from  his  field  than  the  other.  And,  in  such  a  case,  each 
takes  the  hazard  of  accidents.  Nor  are  we  able  to  perceive  the 
difference  in  that  and  the  case  at  bar.  Having  provided  the 
best  known  contrivances,  and  having  employed  them,  and  kept 
them  in  good  order,  the  escape  of  fire  is  accidental,  and  where 
both  parties  have  permitted  their  adjoining  lands  to  accumulate 
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combustible  material,  and  fire  escapes,  whether  on  the 
right  of  way,  or  from  the  field  of  the  owner,  we  can  not  see 
that  the  company  should  be  held  liable  for  negligence. 

In  this  case  the  railroad  employed  the  best  known  machinery 
to  prevent  the  escape  of  fire,  and  the  evidence  shows  that  it 
was  in  good  order  at  the  time.  It  also  appears  that  there  was 
combustible  material  on  the  land  of  appellee,  adjoining  the 
right  of  way  of  appellants.  And,  as  each  party  was  under 
obligation  to  use  all  reasonable  precautious  to  prevent  the 
injury,  we  do  not  see  that  the  negligence  of  appellants  was  so 
much  greater  than  that  of  appellee  as  to  render  them  liable. 
Had  appellee  taken  reasonable  precautions  to  guard  against 
the  injury,  and  the  company  had  omitted  any  duty,  such  as 
neglecting  to  use  spark  arresters,  or  those  employed  had  been 
in  bad  condition,  then  the  case  would  have  been  different ; 
but,  in  this  case,  we  think  the  evidence  fails  to  disclose  a  right 
of  recovery  by  appellee,  and  the  judgment  of  the  court  below 
must  be  reversed. 

Judgment  reversed. 

Dissenting  opinion  by  Mr.  Chief  Justice  Breese  : 

I  do  not  concur  in  the  reasoning,  or  conclusions,  in  the 
above  opinion.  I  adhere  to  the  views  I  expressed  in  the  case 
of  Bass  v.  C  B.  de  Q.  R.  i?.,  28  111.  9,  and  in  the  separate 
opinion  filed  by  me  in  the  case  of  the  III.  Central  R.  R.  Co. 
v.  Mills,  cited  supra. 

I  hold  there  is  but  slight,  if  any,  analogy  between  a  railroad 
company  and  individuals,  in  the  pursuit  of  their  ordinary  avo- 
cations. A  much  higher  degree  of  care  and  diligence  is,  and 
should  be,  required  of  the  former  than  of  the  latter,  as  the  former 
are  in  the  exercise  of  a  most  hazardous  calling,  demanding  the 
highest  possible  degree  of  care.  To  define  the  exact  limits  of 
responsibility,  in  which  a  railroad  company  should  be  included, 
and  the  precise  measure  of  care  and  diligence  which  the  law 
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imposes  upon  them,  to  prevent  damage,  from  their  engines,  of 
the  kind  in  question,  may  not  be  entirely  practicable.  Car- 
riers of  passengers  by  railroads,  all  the  cases  agree,  are  bound 
to  the  utmost  diligence  which  human  skill  and  foresight  can 
effect,  and  if  injury  occurs,  by  the  slightest  omission  in  regard 
to  the  highest  perfection  of  all  the  appliances  of  transportation, 
or  the  mode  of  management,  at  the  time  the  damage  occurs, 
the  company  is  responsible. 

Such,  in  my  judgment,  should  be  the  rule  in  cases  like  the 
one  before  us.  The  majority  of  the  court  go  but  part  of  the 
way  in  their  requirements,  that  is,  that  the  company  shall 
only  provide  the  best  known  and  approved  mechanical  con- 
trivances to  arrest  the  sparks  from  the  engine.  I  go  further, 
and  hold  they  should  be  required  to  keep  their  roadway  free 
and  clear  of  combustible  matter.  This  can  easily  be  done, 
and  with  light  expense,  and  which  the  early  prairie  settlers  of 
this  State  did,  each  recurring  autumn,  by  firing  around  their 
fields  and  buildings,  in  anticipation  of  the  annual  firing  of  the 
prairies.  Had  the  roadway  been  clear  of  weeds  and  grass,  and 
other  dry  herbage,  easily  ignited,  this  injury  would  not  have 
occurred.  To  say  the  plaintiff  was  equally  negligent,  by 
allowing  his  fields  to  go  to  fallow,  and,  to  protect  himself 
against  a  railroad,  he  must  change  his  system  of  husbandry, 
is  going  further  than  the  law,  in  my  opinion,  requires. 

Holding  that  railway  companies  must  keep  their  way  free 
of  combustible  matter,  it  is  negligence  per  se  to  permit  it  to 
remain,  subject  to  be  fired  in  a  second  of  time,  by  any  passing 
engine,  even  though  the  engine  is  provided  with  the  best 
spark  arresters.  Such  contrivances  are  liable  to  injury,  and 
not  perceived,  perhaps,  until  the  engine  lias  performed  its  trip. 

Now,  if  the  law  be,  as  it  certainly  is,  that  railroad  com- 
panies, in  carrying  passengers,  are  bound  to  the  utmost 
care  and  diligence  which  human  skill  and  foresight  can  effect, 
so,  for  the  safety  of  the  property  of  the  .citizen,  should  they 
be  held  to  the  same  degree  of  care  and  diligence,  and  while 
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they  neglect  to  do  any  thing  which  can  be  readily  and  cheaply 
done  to  lessen  the  hazard  of  danger  and  loss  in  this  direction, 
they  should  be  required  to  do  it.  Whilst  they  suffer  their 
roadways  to  become  foul  and  combustible,  so  long  will  juries 
find  them  guilty  of  negligence,  even  though  they  may  have 
the  most  approved  spark  arresters.  The  juries  will  say,  and 
properly,  you  could  have  done  more  toward  lessening  the 
danger  of  the  citizen ;  you  could  have  kept  your  roadway 
free  and  clear  of  combustible  matter  —  from  that  the  fire  was 
communicated  to  the  property,  and  you  ought  to  respond  in 
damages.  It  is  not  just  to  say,  the  citizens  had  fallow  lands 
adjoining  the  railway,  and  kept  them  fallow,  and  by  so  keep- 
ing them  contributed  to  the  accident ;  that  such  a  system  of 
farming  was  negligence,  and  he  ought  to  suffer  all  the  losses 
consequent  thereon. 

I  hold  that  railway  companies  shall  not  only  use  the  most 
approved  spark  arresters,  and  other  proper  mechanical  con- 
trivances, but  in  addition,  shall  keep  their  roadway  free  of 
combustible  matter,  and  do  every  thing  else  which  ordinary 
human  ingenuity  can  suggest  for  the  safety  of  the  property  of 
the  citizen.  Whilst  they  leave  undone  any  thing  they  might 
reasonably  do,  to  prevent  accidents  and  losses,  they  should  be 
held  responsible  for  all  damages  resulting  therefrom.  This 
seems  to  me  common  sense,  and  a  just  foundation  on  which  to 
place  this  and  like  cases. 

I  am  of  opinion  the  verdict  and  judgment  are  right. 
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Illinois  Central  Railroad  Company 

v. 

Jacob  Frazier. 

1.  Negligence — comparative — of  railroad  companies,  and  herein,  of  permitting 
weeds  and  grass  to  //row  upon  their  right  of  way.  A  railroad  company  is  held  to  the 
same,  but  no  higher  duty,  to  keep  their  right  of  way  free  from  grass  or  weeds, 
than  are  the  adjoining  land  owners  and  proprietors,  to  keep  the  adjoining  lands 
free  from  grass  or  weeds. 

2.  Former  decisions.  The  rule  laid  down  in  the  case  of  Bass  v.  TJie  Chicago, 
Burlington  <£  Quincu  B.  B.  Co.,  28  111.  9,  in  regard  to  the  duty  of  railroad  com- 
panies to  prevent  the  growth  of  weeds  upon  their  track,  not  being  concurred  in 
by  two  of  the  judges  then  upon  the  bench,  is  not  regarded  as  controlling  this 
case  in  which  a  similar  question  arises. 

Appeal  from  the  Circuit  Court  of  Marion  County ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Georoe  W.  Wall,  for  the  appellants. 

Mr.  B.  B.  Smith  and  Messrs.  Casey  &  Dwight,  for  the 
appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case  for  damages  occasioned  by 
the  escape  of  fire  from  appellants'  engine  to  their  right  of  way 
and  thence  to  appellee's  meadow  and  grounds,  whereby  hay, 
rails  and  hedge  were  burned.  We  had  occasion  in  the  case  of 
Ohio  <&  Miss.  jR.  B.  Co.  v.  Slianefelt,  (ante  p.)  which  was  the 
same  as  this  in  all  of  its  material  points,  to  discuss  the  questions 
raised  upon  this  record,  and  in  which  we  held  that  a  railroad 
was  under  the  same,  but  no  higher,  duty  to  keep  their  right  of 
way  free  from  grass  and  weeds  than  are  the  adjoining  land 
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holders  and  proprietors.  In  that  case  it  was  held  that  the  evi- 
dence failed  to  establish  such  negligence  as  would  render  the 
railroad  company  liable ;  and  that  case  being  similar  to  this, 
it  must  control. 

The  case  of  Bass  v.  The  Chicago,  Burlington  <&  Quincy 
Railroad  Co.,  28  111.  9,  is  referred  to  as  supporting  the  decision 
of  the  court  below  in  this  case.  In  that  case,  it  will  be  observed 
that  two  of  the  judges  expressly  decline  to  give  any  opinion 
as  to  the  question  of  the  duty  of  railroad  companies  to  prevent 
the  growth  of  weeds  and  grass  upon  their  right  of  way. 
Hence  it  follows  that  case  is  not  and  cannot  be  held  to  control 
this  on  the  question  of  negligence  in  permitting  grass  and 
weeds  on  the  track  of  the  road.  The  judgment  of  the  court 
below  is  reversed  and  the  cause  is  remanded, 

Judgment  reversed. 

Mr.  Chief  Justice  Bkeese,  dissenting : 

For  the  reasons  given  by  me  in  the  dissenting  opinion  in 
Shanefelt's  case,  I  do  not  concur  in  this  opinion. 


CASES 


SUPREME  COURT  OF  ILLINOIS 


THIRD    GRAND    DIVISION 


SEPTEMBER     TERM,      1868, 


Morris  Byrne 

v. 
John  Byrne. 


1.  Evidence.  In  an  action  to  recover  for  work  and  labor  performed,  where  the 
plaintiff  testified  that  he  was  to  receive  for  his  services  "  the  custom  of  the 
country :"  Held,  that  the  defendant  could  not  be  permitted  to  show  what  such 
services  were  worth,  by  a  witness  who  did  not  profess  to"  have  any  knowledge  of 
the  service  claimed  to  have  been  performed,  the  kind  thereof,  or  the  manner  of 
its  performance. 

2.  Same — to  establish  a  "  running  account"  between  parties — to  prevent  the  bar  of 
the  statute.  And  in  such  case,  where  the  defendant  originally  pleaded  the  general 
issue,  set  off,  and  the  statute  of  limitations,  upon  which  a  trial  was  had  and  a 
verdict  found  against  him,  and  a  new  trial  was  awarded,  but  before  such  trial  he 


508  Byrne  v.  Byrne.  [Sept.  T., 

Syllabus.     Opinion  of  the  Court. 

withdrew  the  plea  of  set-off  and  bill  of  particulars  filed  therewith  :  Held,  that  on 
such  second  trial  it  was  proper  to  permit  such  bill  of  particulars  to  be  used  in 
evidence  against  the  defendant,  as  showing  a  running  account  between  the 
parties. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county  ;  the 
Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

The  opinion  states  the  case  sufficiently. 

Mr.  David  Sheean,  for  the  appellant. 

Mr.  Louis  Shissler,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  brought  in  the  Jo  Daviess  Cir- 
cuit Court,  by  John  Byrne,  against  Morris  Byrne,  for  the  work, 
labor  and  services  of  plaintiff,  and  his  minor  sons,  done  and 
performed  for  the  defendant  for  a  space  of  time  including 
thirteen  years  or  thereabouts.  There  were  two  trials  of  the 
cause  in  the  Circuit  Court,  both  resulting  in  a  verdict  for  the 
plaintiff. 

The  case  turns,  mainly,  upon  the  sufficiency  of  the  evidence, 
which  we  have  carefully  examined,  and  consider  it  sufficient 
to  sustain  the  verdict. 

Some  questions  of  law  are  raised  by  appellant,  which  we 
will  notice. 

The  pleas  were,  the  general  issue,  and  the  statute  of  limita- 
tions, under  which,  as  pleaded,  the  defendant  contends  the 
suit  was  barred  in  five  years  after  the  cause  of  action 
accrued. 

To  this  plea,  the  plaintiff  replied,  that  the  several  causes  of 
action  in  the  declaration  mentioned,  was  a  mutual,  r-pen 
and  current  account  between  the  parties,  continuing  and  run- 
ning over  a  period  of  time  from   September,  1854,  up  tc  the 
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time  of  the  commencement  of  the  suit,  with  issue  to  the  coun- 
try which  the  defendant  accepted,  and  on  which  the  parties 
went  to  trial. 

Though  it  was  a  case  of  unlettered  men  who  kept  no  books, 
the  truth  of  the  replication  was  satisfactorily  established  by 
the  bill  of  particulars  filed  on  the  first  trial,  and  by  the  testi- 
mony of  the  defendant  given  thereon. 

It  is  objected  by  appellant,  that  the  court  would  not  permit 
him  to  prove  by  Sanderson,  a  witness  called  for  that  purpose, 
what  the  services  of  plaintiff  and  his  sons  were  worth.  In 
the  absence  of  any  contract  to  pay  the  customary  price  for 
such  services,  such  evidence,  coming  from  a  party  who  was 
acquainted  with  the  labor  they  claimed  to  have  performed, 
and  knew  the  kind  of  service  they  performed,  and  how  they 
performed  it,  would,  no.  doubt,  have  been  proper.  But  this 
witness  did  not  profess  to  have  any  knowledge  on  the  subject, 
and  the  plaintiff  testified  he  was  to  have  "  the  custom  of  the 
country."  This  proof  excluded  the  proffered  proof  by  San- 
derson. 

We  have  no  doubt  of  the  legal  propriety  of  permitting  the 
bill  of  particulars,  filed  by  the  defendant  under  his  plea  of  set 
off,  which  he  had  withdrawn,  to  be  used  as  evidence  against 
him,  of  a  running  account  between  these  parties.  It  was  his 
admission  there  were  such  accounts,  and  was  proper  to  go  to 
the  jury. 

No  objection  is  pointed  out  to  the  instructions  given. 

There  was  much  testimony  before  the  jury  by  both  parties, 
and  we  do  not  think  they  have  mistaken  the  weight  of  it,  by 
finding  a  verdict  for  the  plaintiff. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Lydia  A.  House 

V. 

William  G.  Wilder  et  al. 

1.  Practice  —  instructions.  It  is  the  settled  practice  never  to  instruct  the 
jury  as  to  the  weight  of  evidence.  When  conflicting,  or  tending  to  prove  the 
issue,  however  slightly,  it  must  be  left  to  the  consideration  of  the  jury.  But 
when  it  essentially  varies  from  the  pleadings,  and  fails  to  sustain  the  issue,  the 
court  may,  and  should,  when  asked,  exclude  it  from  the  consideration  of  the 
jury.  And  when  the  evidence  essentially  varies  from  the  plaint,  in  an  action  of 
forcible  entry  and  detainer,  it  amounts  to  the  same  thing  as  excluding  the  evi- 
dence for  the  court  to  instruct  the  jury  to  find  for  the  defendant,  as  either  course 
would  produce  the  same  result. 

2.  Forcible  entry  and  detainer  — plaint  and  evidence  under.  Where  a  plaint  in 
forcible  entry  and  detainer  averred  that  plaintiff  had  been  in  the  sole  and  exclu- 
sive possession  of  a  house  and  lots,  and  that  defendants  had  made  a  forcible 
entry  upon  her  possession,  and  detained  the  premises  from  her,  and  that  she  was 
entitled  to  the  immediate  possession  of  the  house  and  lots,  proof  that  she  had 
previously  been  in  exclusive  possession  of  but  two  of  a  number  of  rooms  of  the 
house,  and  had  access  to,  and  had  some  articles  of  property  in  the  other  rooms 
of  the  house,  occupied  by  another  family,  varies,  essentially,  from  the  plaint, 
and  may  be  excluded.  A  plaint  which  claims  the  whole  house,  is  not  sustained 
by  evidence  that  plaintiff  was  possessed  of  only  a  part  of  the  house  upon  which 
a  forcible  entry  was  made.  The  statute  requires  a  particular  description  to  be 
made  in  the  plaint,  of  the  premises  sought  to  be  recovered,  and  the  proof  must 
follow  and  conform  to  the  description  in  the  plaint  to  warrant  a  recovery. 

Writ  of  Error  to  the  Circuit  Court  of  Kane  county ;  the 
Hon.  Kichard  G.  Montont,  Judge,  presiding. 

The  facts  in  this  case  fully  appear  in  the  opinion  of  the  court. 

Messrs.  Barry  &  Botsford,  for  the  plaintiff  in  error. 

Mr.  A.  M.  Herrington,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
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This  was  an  action  of  forcible  entry  and  detainer,  brought 
by  plaintiff  in  error,  before  a  justice  of  the  peace  of  Kane 
county,  against  defendants  in  error,  to  recover  the  possession  of 
a  dwelling-house  and  two  lots  in  the  town  of  Geneva.  A  trial 
was  had  before  the  justice,  when  the  jury  found  for  plaintiff. 
An  appeal  was  taken  to  the  Circuit  Court,  where  there  were 
two  trials  had,  both  resulting  in  verdicts  in  favor  of  the  plain- 
tiff, which  were  set  aside  by  the  court,  and  new  trials  awarded 
A  change  of  venue  was  then  had,  by  consent,  to  the  Court  of 
Common  Pleas  of  the  city  of  Aurora,  where  a  trial  was  sub- 
sequently had,  before  a  jury.  After  hearing  the  evidence,  the 
court  instructed  the  jury  to  find  a  verdict  for  the  defendants, 
which  they  did.  The  case  is  brought  to  this  court  and  this 
instruction  is  assigned  for  error. 

This  record  presents  the  question,  whether  the  court  could 
give  such  an  instruction,  because  the  evidence  varied  from  the 
plaint  as  to  the  extent  of  plaintiff 's  possession  of  the  premises, 
or  should  the  jury  have  been  permitted  to  pass  upon  the  evi- 
dence and  find  their  verdict  uninstructed  by  the  court  on  the 
character  of  the  testimony.  In  the  plaint  upon  which  the 
action  was  based,  plaintiff  alleged  that  she  had  the  sole  pos- 
session of  the  house  and  premises,  —  while,  at  most,  the  evi- 
dence only  shows  that  she  was  in  the  sole  possession  of  two 
rooms  of  the  house,  and  a  possession  in  common  with  Eich, 
of  the  remainder.  There  was,  then,  a  clear  and  manifest 
variance  between  the  plaint  and  the  evidence ;  and  no  wit- 
ness states,  nor  do  we  find  any  circumstance  detailed  in  the 
evidence,  from  which  it  can  be  inferred  that  plaintiff  had  the 
sole  possession  of  more  than  the  two  rooms. 

It  is  the  settled  practice,  as  held  by  this  court,  not  to  instruct 
the  jury  as  to  the  weight  of  the  evidence,  or  as  to  how  they 
should  find,  when  there  is  evidence  before  them  tending  to 
prove  the  issue.  "Whenever  the  evidence  is  conflicting,  or 
tends  to  prove  the  issue,  however  slightly,  the  court  should 
never  instruct  as  to  its  weight,  or  as  to  their  finding.     But 
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while  this  is  true,  the  practice  is  as  well  settled,  that  where 
the  evidence  varies  essentially  from  the  pleadings,  the  court 
may  exclude  it  from  the  consideration  of  the  jury.  If,  then, 
in  this  case,  the  evidence  essentially  varied  from  the  allega- 
tions contained  in  the  plaint,  the  court  was  authorized  to 
exclude  it,  and  could  not  have  refused  to  do  so  if  asked  by 
the  defendants.  And  if  there  was  such  a  variance,  and  the 
evidence  heard  did  not  tend  to  prove  the  possession,  as  laid, 
instructing  the  jury  to  find  for  the  defendants,  was  virtually 
the  same  thing  as  excluding  the  evidence.  Either  course 
must  necessarily  have  produced  the  same  result.  Had  the 
evidence  been  excluded  because  of  the  variance,  the  jury 
would  inevitably  have  found  for  the  defendants,  and  such  was 
the  finding  of  the  jury.  But  such  an  instruction  can  only  be 
sustained  where  the  evidence  so  far  varies  from  the  pleadings 
as  to  render  it  inadmissible,  or  would  require  its  rejection  if 
already  admitted.  When  admissible  under  the  pleadings, 
and  is  before  the  jury,  it  is  their  sole  province  to  consider  it, 
unaided  by  the  judge,  as  fully  as  it  is  his  to  determine  whether 
evidence  is  admissible,  unaided  by  them. 

We  then  come  to  the  question,  whether  the  evidence  shows 
that  plaintiff  was  in  the  sole  possession  of  but  a  part  of  the  pre- 
mises, when  in  her  plaint  she  averred  that  she  was  solely  pos- 
sessed of  the  whole.  In  ejectment,  the  plaintiff  is  held  to  proof 
of  the  same  estate  for  which  he  has  declared.  If  he  claims  to 
be  the  sole  owner,  he  can  not  recover  as  a  joint  tenant,  or 
tenant  in  common,  a  portion  only  of  the  premises.  If  he 
sues  for  a  fee,  he  can  not  recover  any  lesser  estate.  Nor  can 
a  plaintiff,  in  any  form  of  action,  sue  for  one  thing  and  recover 
a  different  thing,  or  sue  on  one  contract  and  recover  under 
another.  The  rules  of  pleading  requirothat  each  party  shall 
state  his  case  with  reasonable  fullness  and  accuracy.  Where 
the  plaintiff  claimed  the  sole  possession  of  the  entire  house, 
she  could  not  recover  possession  as  a  tenant  in  common,  of  either 
the  whole  or  but  a  part.     To  permit  such  a  recovery,  would 
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violate  the  plainest  and  most  simple  rule  of  pleading,  evi- 
dence and  practice.  How  can  it  be  said,  that  because  she 
has  shown  that  she  occupied  the  greater  portion  of  the  house 
in  common  with  Rich,  by  his  permission,  she  had,  there- 
fore, the  right  to  the  sole  and  exclusive  possession  of  all 
of  that  portion  ?  Such  a  variance  is  too  broad  and  palpable  to 
be  disregarded. 

Nor  is  the  averment  that  plaintiff  was  in  the  sole  and 
exclusive  possession  of  a  house,  sustained  by  proof  that  she 
was  so  possessed  of  but  two  of  a  number  of  rooms  in  the  house  ; 
such  evidence  does  not  tend  to  sustain  the  averment  in  the 
plaint.  It  establishes  a  different  case  from  that  made  in  the 
pleadings,  and  so  far  different  that  the  court,  on  being  asked, 
should  have  excluded  it  from  the  consideration  of  the  jury. 
In  Bed  v.  Pierce,  11  111.  92,  it  was  held  that  a  plaint  which 
described  the  premises  as  about  fifteen  acres,  a  part  of  a  tract 
of  one  hundred  and  sixty  acres,  which  was  described,  but 
failed  to  designate  the  particular  fifteen  acres,  was  too  loose 
and  indefinite.  It  was  there  said,  that  the  statute  required  a 
particular  description  of  the  premises  to  be  given  in  the  plaint, 
and  if  not,  it  will  not  be  sustained.  If  then,  the  statute 
requires  the  description  to  be  particular  and  specific,  before 
the  action  can  be  maintained,  it  would  seem  to  follow  that  it 
must  be,  at  least,  substantially  proved  as  laid  in  the  plaint. 
If  a  claim  to  a  part  of  a  quarter  section,  not  described  or 
located  by  the  plaint,  is  insufficient  to  authorize  a  recovery, 
when  it  should  be  located  and  determined  by  the  evidence, 
How  can  a  portion  not  described,  in  a  plaint  claiming  the 
whole,  be  located  and  shown  by  the  evidence  so  as  to  authorize 
a  recovery  ? 

The  judgment  of  the  court  below  is,  therefore,  affirmed. 

Judgment  affirmed. 
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Toledo,  Peoria  and  Warsaw  Railway  Company 

v. 
Archibald  Eiley. 


1.  Negligence — plaintiff's  negligence  must  not  concur.  In  an  action  to  recover 
damages  for  injuries  caused  by  the  alleged  negligence  or  misconduct  of  another, 
if  it  appears  that  the  plaintiff  was  alone  in  fault,  or  both  parties  equally  guilty  of 
negligence  in  producing  the  injury,  the  plaintiff  can  not  recover. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  the  appellee, 
against  the  appellants,  in  the  Circuit  Court  of  Peoria  county, 
to  recover  damages  for  alleged  injuries  sustained  by  appellee, 
while  attempting  to  cross  the  track  of  appellants,  from  a  col- 
lision with  one  of  its  trains.  The  cause  was  tried  before  a 
jury,  who  found  a  verdict  for  the  plaintiff  for  $760.00.  A 
motion  for  a  new  trial  was  overruled,  and  judgment  rendered 
on  the  verdict,  to  reverse  which,  the  case  is  brought  by  appeal 
to  this  court.  The  facts  necessary  to  an  understanding  of 
the  case  are  stated  in  the  opinion. 

Messrs.  Ingersoll  &  McCune  and  Mr.  S.  D.  Puterb  aught, 
for  the  appellants. 

Messrs.  O'Brien  &  Wells,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Conrt : 

The  only  negligence  attributable  in  this  case  to  the  railway, 
is  the  failure  to  ring  the  bell,  or  sound  the  whistle,  for  the 
required  time,  about  which  the  evidence  is  contradictory. 
But  assuming  the  bell  was  not  rung,  nor  the  whistle  sounded, 


1808.]  T.,  P.  &  W.  R.  R.  Co.  v.  Riley.  515 

Opinion  of  the  Court. 

the  question  recurs,  whether  the  plaintiff  was  not  himself 
guilty  of  a  degree  of  negligence  which  should  bar  his  recovery, 
and,  on  that  point,  we  are  of  opinion  the  case  should  be  sub- 
mitted to  another  jury. 

The  plaintiff  had  been  to  Peoria,  with  a  load  of  wood,  and 
was  returning  home,  in  the  afternoon.  By  his  own  statement, 
he  had  been  drinking  somewhat  freely  of  whisky,  and  the 
testimony  of  other  witnesses  shows  he  was  in  such  a  condi- 
tion that  he  paid  no  attention  to  the  shouting  of  two  persons, 
only  ten  or  twelve  steps  from  him,  just  before  he  crossed  the 
track.  The  evidence  further  shows  that  the  railroad  track 
was  in  full  view  as  he  approached  it,  a  train  being  visible 
1,145  feet  from  the  crossing,  by  a  person  on  the  highway  84 
feet  from  the  track,  and  from  a  point  on  the  highway  ten  feet 
from  the  track,  a  train  being  visible  nine  hundred  feet  from 
the  crossing.  It  is  evident  then,  that  the  plaintiff,  by  the 
exercise  of  even  less  than  ordinary  prudence,  might  have  dis- 
covered and  avoided  the  approaching  train.  He  did  not  do 
this,  but  either  in  a  state  of  partial  stupefaction  from  drink,  or 
acting  with  a  reckless  temerity  utterly  inexcusable,  he  under- 
takes to  cross,  with  the  train  in  full  view  if  he  had  but  looked 
along  the  track,  thus  wantonly  imperiling  not  only  his  own 
life,  but  that  of  the  passengers  on  the  train.  While  the  high- 
way traveler  can  not  be  required  to  leave  his  vehicle,  or  adopt 
any  other  unusual  means  to  discover  an  approaching  train,  he 
can  not  be  permitted  to  voluntarily  close  his  eyes  to  danger, 
or  to  rush  into  it  with  utter  recklessness,  and  then  claim  com- 
pensation for  injury. 

No  exception  is  taken  to  the  instructions,  but  the  jury,  in 
our  opinion,  disregarded  them,  and  there  should  be  a  new 
trial. 

Judgment  reversed. 
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The  Peoria   Marine  and  Fire  Insurance  Company 

V, 

Charles  Botto. 


1.  Contracts — rescission,  duty  of  party  on.  Tbe  general  rule  is,  and  as  announced 
by  this  court  in  several  cases,  that  a  party  can  not  rescind  his  contract  without 
restoring  to  the  other  whatever  he  has  received  under  it. 

2.  Former  decisions.  Buchenau  v.  Homey,  12  111.  336  ;  Smith  v.  Doty,  24  ib. 
165,  and  Gehrv.  Hagerman,  26  ib.  441,  cited  in  support  of  the  rule. 

3.  Insurance  —  the  policy  and  its  conditions — of  the  power  to  cancel  —  return 
of  unearned  premium  a  condition  precedent.  Where,  by  the  conditions  of  a  policy 
of  insurance,  the  right  to  cancel  the  same  is  reserved  to  the  company,  upon  the 
happening,  or  doing,  of  certain  things  therein  enumerated,  it  is  incumbent  upon 
the  company,  before  a  valid  cancellation  can  be  had,  to  tender  to  the  assured 
the  amount  of  the  unearned  premium,  with  the  notice  of  such  action, — the  tender 
being  precedent  to  the  exercise  of  the  right  of  cancellation. 

Appeal  from  the  Superior  Court  of  Chicago. 

The  opinion  states  the  case. 

Messrs.  Scammon,  McCagg-  &  Fuller,  for  the  appellants. 

Messrs.  Wilson  &  Martin,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  covenant,  in  the  Superior  Court  of 
the  city  of  Chicago,  brought  by  Charles  Botto,  against  The 
Peoria  Marine  and  Fire  Insurance  Company,  on  a  policy  of 
insurance,  for  three  thousand  dollars,  containing,  among 
others,  this  clause  :  "  If,  during  the  insurance,  any  subsequent 
insurance  should  be  made  upon  the  property  hereby  insured, 
or  the  risk  be  increased  by  the  erection  of  buildings,  or  by 
the  use  or  occupation  of  neighboring  premises,  or  otherwise, 
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or  if,  for  any  cause,  the  company  shall  so  elect,  it  shall  be 
optional  with  the  company  to  cancel  this  policy,  in  which  case 
the  company  will  refund  the  premium  for  the  unexpired  time." 

The  defense  was,  that  the  company  had  elected  to  cancel, 
and  had  canceled,  the  policy  before  the  fire  occurred. 

This  issue  was  tried  by  the  court  without  a  jury. 

The  court  found  for  the  plaintiff,  for  the  amount  of  the 
policy,  and  nine  months's  interest,  amounting  in  all  to  three 
thousand  one  hundred  and  thirty-five  dollars. 

A  motion  for  a  new  trial  was  overruled,  and  judgment 
entered  against  the  company  for  the  above  sum  and  costs. 

To  reverse  this  judgment,  the  case  is  brought  here  by  appeal. 

The  evidence  on  this  point  is  that  of  the  plaintiff  himself. 
On  his  examination  as  a  witness,  a  paper  was  handed  to  him, 
of  which  the  following  is  a  copy  : 

"  Chicago  Agency  of  the  Peoria  Marine  &  Fire  Insurance 

Company. 

"  Organized  A.  1).  1841 Capital,  $500,000. 

st  Isaac  Underhill,  President,  Alex.  G.  Tyng,  Secretary, 
"  P.  K.  K.  Brotherson,  Yice  Pres't,  J.  K.  Mcrphy,  Agent. 

"  Chicago,  November  22,  1866. 
"  Chas.  Botto,  Esq., 

"Dear  Sir:  — 
"  You  are  hereby  notified  of  the  cancellation  of  your  policy 
of  insurance,  Ho.  12,467,  insured  May  24th,  1866,  for  one 
year,  in  the  Peoria  M.  and  F.  Insurance  Company,  for 
$3,000.00,  said  cancellation  to  take  effect  on  and  after  Friday, 
the  23d  day  of  November  next,  at  12  o'c  M. 

"  You  will  please  call  and  receive  your  return  prem.  on 
surrendering  your  policy.  By  giving  this  your  immediate 
attention,  you  will  much 

"Oblige, 

"  J.  K.  Murphy,  Agent, 
"  Per  Kennedy." 
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On  his  cross-examination,  he  said  a  boy  called  at  his  saloon 
and  said,  "  Here's  a  letter ;  they  want  to  see  yon  at  the  office,-' 
and  then  handed  him  an  envelope  containing  the  above 
notice.  On  re-examination,  he  said  the  notice  was  brought 
between  7  and  8  A.  M. ;  he  was  standing  up  near  the  stove ; 
two  boys  came  into  the  saloon  and  said  they  wanted  to  see 
him,  and  left  the  letter;  he  asked,  "  Where?"  and  they  said, 
"  Round  at  the  office,"  and  that  was  all  that  was  said.  On 
the  cross-examination  being  resumed,  he  admitted  he  said, 
"All  right;"  that  they  mentioned  no  word  about  premium  ; 
did  not  read  the  letter  while  the  boys  were  there  ;  they  were 
there  about  two  minutes. 

Kennedy,  a  witness  for  the  company,  said  he  wrote  the 
notice  by  direction  of  Murphy,  the  agent,  and  delivered  it  in 
person  to  plaintiff,  at  his  place  of  business,  on  Madison  street, 
in  the  evening  of  the  day  of  its  date.  The  tenor  of  his 
remarks  to  plaintiff  was,  that  the  policy  was  canceled,  and 
the  letter  he  gave  him  was  the  notice  of  it,  and  wanted  him 
to  call  at  the  office  and  get  his  premium;  don't  remember 
exactly  as  to  the  time  ;  thinks  he  was  alone,  don't  remember 
of  any  one  being  with  him. 

Murphy  testified  that  the  money  was  ready  to  pay  him  back 
the  unearned  premium ;  went  to  plaintiff's  place  of  business 
two  or  three  times,  to  ask  him  for  the  policy  and  pay  him  the 
premium,  but  never  found  him  in  ;  he  told  his  business  to  some 
man  who  had  charge  of  the  business,  who  might  have  been 
plaintiff's  brother. 

On  this  evidence,  the  court  found  there  was  no  cancellation 
of  the  policy.  There  is  some  discrepancy  in  the  testimony  of 
the  plaintiff  and  Kennedy,  as  to  the  time  and  circumstances 
under  which  the  notice  was  delivered,-  but  it  is  not  material 
that  it  should  be  reconciled,  as  the  case  turns  upon  the  single 
point,  was  there  enough  done  by  the  company  to  make  a  can- 
cellation of  the  policy  complete. 
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Premiums  had  been  paid,  in  order  to  secure  the  policy,  what 
amount  is  not  disclosed,  but  that  money  was  paid  the  company 
for  the  policy,  for  one  year,  is  not  denied,  and  was  in  their 
hands  at  the  date  of  the  notice. 

Admitting,  under  the  clause  quoted  from  the  policy,  that 
the  company,  without  cause,  could  cancel  the  policy,  this 
power  conceded  to  them,  did  not  relieve  them  from  the  obli- 
gations a  party  to  any  other  contract  is  under  when  a  cancella- 
tion has  been  determined  upon.  The  general  rule  in  such 
cases,  we  believe,  is,  that  the  party  cancelling  must  restore 
whatever  he  has  obtained  by  the  contract.  So  this  court  held 
in  Buchenau  v.  Homey,  12  111.  336,  which  was  a  contract  of 
sale,  where  it  was  held,  if  one  party  rescinds  he  must  return 
the  property  purchased,  in  as  good  condition  as  when  he 
received  it,  unless  it  is  entirely  worthless. 

To  the  same  effect  is  Smith  v.  Doty,  24  ib.  165,  and  Gehr 
v.  Hagerman,  26  ib.  441. 

To  effect  a  cancellation  of  this  policy,  the  notice  should 
have  been  accompanied  by  the  tender  of  the  unearned  pre- 
mium. It  was  no  part  of  the  business  of  the  assured,  to  take 
his  policy  to  the  office,  there  have  it  canceled,  and  then  receive 
the  unearned  premium.  The  assured  did  not  desire  to  have  it 
canceled,  and  it  would  be  unreasonable  that  he  should  put 
himself  to  trouble  and  inconvenience  to  have  that  done 
which  he  did  not  wish  to  have  done,  and  in  doing  which,  he 
was  not  obliged  to  take  any  step.  We  do  not  think,  with 
appellants,  that  Botto's  saying  "  All  right,"  when  the  letter 
was  handed  him,  was  an  assent^  on  his  part,  that  he  would 
call  at  the  office,  for  he  testifies  he  did  not  read  the  letter 
whilst  the  bearer  of  it  was  present,  and  "that  not  a  word  was 
said  about  premium  to  be  refunded,  at  the  office,  or  at  any 
other  place. 

We  think  it  is  incumbent  on  every  insurance  company  act- 
ing under  such  a  clause  as  in  this  policy,  to  tender  the  unearned 
premium  with  the  notice  of  cancellation.     The  tender  must  be 
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held  to  be  a  condition  precedent,  else  in  case  of  litigation  grow- 
ing out  of  the  transaction,  the  company  would,  all  the  time, 
have  the  use  of  the  money  of  the  assured,  and  he,  to  that 
extent,  be  prevented  from  effecting  any  other  insurance.  We 
think  justice  and  fair  dealing  require  this,  as  nothing  short 
of  it  will  put  the  contracting  parties  in  statu  quo. 

Some  cases  have  been  referred  to  by  appellants'  counsel  sup- 
posed to  bear  in  this  case.  The  first  is  Fahyan  v.  The  ZTnion 
Mutual  Fire  Insurance  Co.,  33  N.  H.  203,  the  other  is  Fmmett 
v.  Staten  Mutual  Fire  Ins.  Co.,  1  Rh.  I.  562.  These  were 
companies  organized  on  a  basis  quite  different  from  that  of 
appellants;  they  were  mutual  insurance  companies,  and  a 
person  insured  in  such  becomes  a  member  of  the  company, 
and,  instead  of  paying  money  for  his  policy,  he  gives  his 
promissory  note,  which  is  paid  by  dividends  credited  upon  it. 
In  the  Rhode  Island  case,  a  credit  of  unearned  premium 
endorsed  on  the  premium  note  might  be  considered  equiva 
lent  to  actual  return  of  it. 

In  Fabyan's  case,  by  the  terms  of  the  policy,  the  insurers 
were  discharged  from  liability,  by  reason  of  the  double  insu- 
rance obtained  by  the  assured,  without  their  knowledge  or 
consent,  consequently,  there  was  no  ground  to  claim  a  return 
of  the  premium  paid.  It  was  enough  that  the  deposit  note 
was  discharged. 

In  Goodfellow's  case,  Upper  Can.  Queen's  Bench  411,  Digest 
of  Fire  Insurance  Decisions  148,  the  question  of  a  return  of  pre- 
mium was  not  made,  the  case  turning  upon  the  effect  of  a 
conditional  acceptance  of  a  proposition  to  insure. 

There  being  no  valid  cancellation  shown,  the  judgment  of 
the  Superior  Court  must  be  affirmed. 

«    Judgment  affirmed. 
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Dennis  Beach  et  al. 

v. 

George  C.  Bestor  et  al. 

1.  Judgment — assignment.  Where  a  person  holding  a  judgment  against  another, 
assigns  it  to  two  persons,  upon  the  agreement  that  when  collected  they  shall  retain 
a  certain  portion  to  which  they  are  entitled,  pay  another  portion  to  creditors  of 
the  plaintiff  in  the  judgment,  the  creditors,  and  amounts  to  be  paid  to  them,  being 
specified,  and  the  balance  to  be  paid  to  him,  for  which  he  took  their  notes  :  Held, 
that  such  a  transaction  is  not  governed  by  the  law  regulating  general  assignments, 
which  prevents  the  person  making  an  assignment  from  retaining  any  of  the  pro- 
ceeds of  the  effects  assigned,  to  the  exclusion  of  creditors,  and  that  it  is  not 
fraudulent  as  to  creditors  who  are  not  named  in  the  arrangement. 

2.  Such  an  arrangement  is  a  sale,  and  must  be  governed  by  the  law 
applicable  to  sales  of  choses  in  action.  A  person  has  the  right,  it  seems,  to  sell 
a  note  or  chose  in  action  on  similar  terms,  and  it  will  be  upheld  by  the  law.  Such 
a  sale  does  not  purport  to  be  a  general  assignment,  and  will  not  be  so  treated. 
Nor  could  it  alter  the  rights  of  the  parties,  if  it  appeared  that  the  plaintiff  in  the 
judgment  was  insolvent,  ind  had  no  other  means  by  which  to  pay  his  other  cred- 
itors. 

"Writ  of  Error  to  the  Circuit  Court  of  Cook  county  ;  the 
Hon.  Erastus  S.  Williams,  Judge,  presiding. 

This  case  was  originally  heard  at  the  September  term,  1867, 
and  is  reported  in  45  111.  341.  It  comes  before  the  court 
at  this  term  upon  a  re-hearing. 

Messrs.  Arrington  &  Dent,  for  the  plaintiffs  in  error. 

Mr.  W.  T.  Burgess,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  George  C.  Bestor  filed  a  bill  in  chancery 
against  plaintiff  in  error  and  others,  for  the  purpose  of  reaching 
66— 47th  III. 
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a  fund  in  the  hands  of  a  receiver,  and  out  of  which  to 
satisfy  a  judgment  at  law  which  he  had  obtained  against  Rich- 
ard P.  Morgan.  A  number  of  creditors  came  in  and  filed  bills 
to  be  permitted  to  participate  in  the  fund,  upon  the  ground 
that  the  assignment  by  Morgan,  of  the  claim  out  of  which 
the  fund  was  produced,  was  fraudulent  as  to  Morgan's  credit- 
ors. The  case  was  decided,  so  far  as  it  related  to  Bestor's  claim, 
at  the  September  term,  1867,  (45  111.  341,)  but  the  cross  errors 
were  not  then  disposed  of,  as  the  abstract  did  not,  as  we  sup- 
posed, present  the  questions  raised  by  the  cross  errors,  and 
we  from  thence  inferred  that  they  were  not  relied  upon,  and 
were  overlooked.  But,  on  a  petition  for  a  re-hearing,  for  the 
purpose  of  a  full  understanding  of  this  branch  of  the  case,  it 
was  ordered,  and  we  have  looked  carefully  into  the  record  and 
now  present  the  conclusions  at  which  we  have  arrived  on  the 
questions  raised  by  the  cross  errors. 

It  appears,  from  the  record,  that  Morgan  had  recovered  a 
judgment  at  the  October  term,  1858,  in  the  United  States  Cir- 
cuit Court  for  the  Northern  District  of  Illinois,  against  the 
Peoria  &  0  qua  wka  Railroad  Company,  for  the  sum  of  $50,000. 
A  previous  trial  was  had  in  the  case,  and  a  new  trial  was 
granted,  which  resulted  in  this  judgment. 

On  the  eleventh  day  of  November,  1858,  Morgan  assigned 
the  judgment  to  Beach  and  Peckham,  by  an  instrument  of  that 
date,  absolute  in  terms,  but  when  collected  it  was  to  be  distri- 
buted to  various  creditors  of  Morgan,  in  sums  specified,  and 
Peckham  was  to  receive  a  certain  sum,  and  the  remainder  was 
to  be  applied  to  the  payment  of  the  Beach  and  Peckham  notes, 
given  to  Morgan  as  a  part  of  the  consideration  for  the  assign- 
ment. Beach  and  Peckham  gave  to  Morgan  an  instrument  in 
writing  which  bound  them  to  make  the  distribution  as  was 
then  agreed  between  the  parties,  and  gave  their  notes  for  the 
balance.  The  judgments  held  by  King,  Sharps,  Allen,  and 
Perkins,  the  intervening  creditors,  against  Morgan,  although 
previously  recovered,  were  not  embraced  in  the  agreement  for 
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a  distribution  entered  into  when  the  assignment  was  made. 
On  the  final  hearing,  the  court  below  dismissed  their  petitions, 
and  the  cross  errors  questions  the  correctness  of  that  decree. 

It  is  urged  that,  as  the  assignment  of  the  judgment,  the  notes 
executed  to  Morgan,  and  the  agreement  for  distribution  of  the 
proceeds,  all  constituted  but  a  part  of  the  same  transaction,  that 
the  reservation  of  a  portion  of  the  fund  to  Morgan,  the  assign- 
or^ rendered  the  assignment  void  as  to  creditors,  and  entitle 
these  creditors  to  have  it  set  aside,  and  to  be  permitted  to  par- 
ticipate in  the  fund.  The  authorities  all  go  the  length,  that 
when  a  debtor  makes  a  general  assignment  of  his  property 
and  effects  for  the  benefit  of  creditors,  a  reservation  of 
any  portion  of  the  fund,  to  the  exclusion  of  the  credit  orb,  ren- 
ders the  assignment  void,  and  creditors  may  have  it  set  aside 
and  annulled.  But  a  provision  that  any  portion  of  the  fund 
which  shall  remain  after  all  debts  are  paid,  shall  be  refunded 
by  the  assignee,  does  not  have  that  effect. 

The  question  then  presents  itself,  whether  this  was  an  assign- 
ment of  that  character,  and  must  be  governed  by  those  rules, 
or  whether  it  falls  within  other  rules,  and  is  to  be  governed  by 
different  principles.  All  transfers  and  assignments  of  com- 
mercial paper  are  outside  of  the  rale  governing  general 
assignments  for  the  benefit  of  creditors.  And  the  same  is  true 
in  reference  to  most,  if  not  all,  assignments  of  judgments, 
contracts  and  agreements,  not  negotiable  under  the  law  mer- 
chant, or  our  statute.  So  far  as  our  researches  have  gone,  we 
have  not  been  able  to  find  that  the  doctrine  governing  gene- 
ral assignments  has  been  applied  to  the  assignment  of  a  chose 
in  action.  As  a  general  rule,  a  person  may  transfer  a  chose 
in  action,  and  stipulate  for  the  payment  of  the  price  agreed 
to  be  given,  either  in  whole  or  in  part  to  his  creditors,  with- 
out rendering  the  transaction  fraudulent,  as  to  creditors. 
This  is  certainly  true  of  negotiable  paper,  and  we  have  never 
heard  it  questioned, that  a  debtor  may  assign  an  over-due  note 
or  bill  in  payment  of  his  debt,  with   an   agreement  that  any 
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surplus  which  remains  after  it  is  collected,  shall  be  paid  to  him 
by  the  creditor,  although  he  may  be  insolvent,  and  largely 
indebted  to  other  persons.  It  is  believed  that  the  books  afford 
no  adjudged  case  that  holds  that  such  a  transaction  is  a  fraud 
upon  creditors. 

A  transaction  of  this  kind  is  not  analogous  to  a  general 
assignment,  and  it  is  not  governed  by  the  same  principles. 
They  do  not  purport  to  transfer  all  of  the  debtor's  property 
for  the  benefit  of  creditors,  but  to  simply  sell  a  chose  in  action, 
and  to  provide  for  the  manner  in  which  it  shall  be  paid  for  by 
the  purchaser.  The  debtor  has  the  undoubted  right  to  sell  a 
judgment  for  money,  property,  choses  in  action,  or  inpayment 
of  a  debt  due  to  the  purchaser,  or  even  on  credit*  Then  why 
not  his  interest  in  a  judgment  to  persons  having  also  an  inte- 
rest in  it,  and  receive  their  notes  for  a  portion  of  his  share,  and 
their  obligation  to  pay  out  of  the  proceeds,  when  collected, 
the  balance  of  his  share  to  creditors,  a  portion  of  them  attor- 
neys, who  assisted  him  to  recover  the  judgment,  and  others, 
in  earning  the  money  for  which  the  judgment  was  obtained  1 
Such  claims  are  certainly  equitable.  A  single  transaction  like 
this  cannot  be  brought  within  the  rule  contended  for  by  defen- 
dants in  error. 

It  does  not  follow,  that  because  papers  had  to  be  made  to 
evidence  the  contract,  which  declare  that  the  judgment  is 
assigned,  it  must  be  governed  by  the  law  of  general 
assignments.  This  was  a  sale  evidenced  by  an  equitable  trans- 
fer or  assignment,  and  must  be  governed  by  the  rules  appli- 
cable to  such  sales. 

Even  if  it  be  true  that  Morgan  was  insolvent,  and  had  no 
other  property  or  effects  out  of  which  to  pay  his  debts,  we  are 
unable  to  see  that  it  alters  the  character  of  the  transaction,  or 
the  rights  of  the  parties.  If  an  insolvent  debtor  held  a  note? 
he  could,  undeniably,  sell  it  on  a  credit,  although  overdue,  and 
provide  that  the  proceeds,  when  collected,  should  be  applied 
to  pay  a  particular  creditor,  and  to  have  the  balance  paid  to 
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him,  although  he  might  have  no  other  property  or  effects. 
And,  in  such  a  case,  after  the  agreement  had  been  executed 
and  the  money  paid  to  such  creditor,  other  creditors  could  not 
compel  the  trustee  to  pay  the  amount  thus  received  on  their 
debts.  ISTor  could  they  prevent  him  from  paying  such  creditor 
according  to  the  agreement  of  the  parties.  Such  a  creditor 
would  have  an  equitable  lien  that  would  not  be  defeated  if 
the  transaction  and  his  claim  were  bona  fide;  and?  inasmuch 
as  Morgan  sold  the  notes,  and  they  have  been  taken  up  by 
Beach  and  Peckham,  there  are  no  funds  in  their  hands  liable 
to  be  reached  by  the  petition  of  the  creditors  who  have 
assigned  cross  errors  on  this  record.  And  we  do  not  perceive 
that  the  court  below  erred  in  dismissing  these  creditors'  bills, 
and  the  decree  must  be  affirmed. 

Decree  affirmed. 


Joseph  F.  Glidden  et  ah 

v. 

Samuel  F.  Hopkins,  for  the  use  of 

John  H.  Dewey. 

1 .  School  fund — -power  of  school  directors  over.  In  an  action  against  the 
directors  of  a  school  district,  upon  an  instrument  executed  by  their  predecessors, 
to  the  following  effect: 


"  State  of  Illinois,     ) 


County  of  DeKalb.l  ««  No.  59. 


DeKalb,  Oct.  28,  1862. 
"Treasurer  of  township  No.  40,  north  range  No.  4,  in  said  county,      Pay  to 
F.  S.  Hopkins,  or  bearer,  the  sum  of  eighty  dollars,  out  of  any  money  belonging 
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to  school  district  No.  7,  in  said  township :  interest  ten  per  cent,  per  annum,  and 
due  two  years  after  date. 

"  By  order  of  the  Board  of  Directors  of  said  district. 

"  J.  V.  Randall,) 
"  H.  Thompson,    v  Directors. 
"$80.00.  "R.  T.  Phillips,) 

"  May  16th,  1865."  "  Per  Randall." 

— Held,  that  the  order  was  void,  being  on  its  face  without  authority,  and  that  an 
action  would  not  lie  thereon. 

2.  Same  — orders  drawn  upon  the  school  fund — must  show  on  their  face  for  what 
purpose  drawn — statute  mandatory.  Under  our  statute  all  orders  drawn  upon 
the  school  fund  must  express  on  their  face  the  purpose  for  which  they  are  drawn, 
otherwise  they  are  void.     This  provision  of  the  law  is  mandatory. 

3.  Same — payment  of  interest  on — or  other  recognition  of  a  void  order  drawn  upon 
the  fund — will  not  vender  it  valid.  This  order  being  void  in  its  inception,  no 
act  of  any  succeeding  board  of  directors,  by  the  payment  of  interest  thereon,  or 
otherwise,  by  the  promise  of  any  officer  to  pay  it,  can  render  it  valid.  A  subse- 
quent board  of  directors,  could  not  ratify  an  illegal  act  of  their  predecessors. 
The  acts  of  each  board  must  be  tested  by  themselves. 

4.  Same — power  by  school  directors — a  personal  trust — orders  drawn  upon  must 
be  signed  by  each  director  in  person.  The  power  to  draw  orders  upon  the  school 
fund  cannot  be  delegated  by  the  directors  to  one  of  their  number,  but  must  be 
executed  in  person,  by  each.  The  trust  being  a  personal  one,  one  member  will 
not  be  permitted  to  act  for  the  others,  with  or  without  their  consent,  in  signing 
their  names  to  such  orders. 


"Writ  of  Error  to  the  Circuit  Court  of  DeKalb  county ; 
the  Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Mr.  R.  L.  Deyine,  for  the  plaintiffs  in  error. 

Mr.  J.  H.  Mayborne,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  in  the  DeKalb  Circuit  Court,  brought 
by  Samuel  F.  Hopkins,  against  Joseph  E.  Glidden  and  others, 
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as  directors  of  school  district  no.  7,  in  township  40  north,  range 
4  east  of  the  third  principal  meridian,  on  the  following  instru- 
ment in  writing : 


"  State  of  Illinois,  ) 

County  of  DeKalb.    j  "  No.  59. 

"DeKalb,  Oct.  28,  1862. 
"  Treasurer  of  Township  No.  40  North,  Kange  4  in  said 
county  : 

"Pay  to  S.  F.  Hopkins  or  bearer,  the  sum  of  eighty  dollars, 
out  of  any  money  belonging  to  School  District  No.  7,  in  said 
township ;  interest,  ten  per  cent,  per  annum,  and  due  two 
years  after  date. 

"  By  order  of  the  Board  of  Directors  of  said  district. 

"  J.  V.  Eandall,  ) 
"  $80.00.  "  H.  Thompson,     \  Directors. 

"  May  10th,  1865.  "  K.  T.  Phillips,  ) 

"Per  Eandall." 


On  the  trial  of  the  cause  before  a  jury,  the  plaintiff  offered 
in  evidence,  to  sustain  the  issue  on  his  part,  the  original 
instrument,  to  the  admission  of  wnich,  the  defendants  objected, 
for  the  reason  that  the  writing  did  not  show  on  its  face  for 
what  purpose  it  was  drawn,  or  what  indebtedness  it  was  to 
pay,  and  for  the  reason  that  it  was  a  time  obligation,  bearing 
interest,  and  not  for  the  payment  of  money  on  demand,  and 
for  the  further  reason  that  it  did  not  purport  to  be  signed  by 
the  directors  individually,  but  by  another  person  on  their 
behalf. 

The  court  overruled  the  objections,  to  which  exception  was 
taken,  and  such  proceedings  were  had  as  to  result  in  a  verdict 
and  judgment  for  the  plaintiff,  for  the  amount  specified  in  the 
writing,  with  interest.  To  reverse  this  judgment,  the  defen- 
dants bring  the  record  here  by  writ  of  error. 
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This  ruling  of  the  court,  in  admitting  the  writing  in  evi- 
dence, presents  the  principal  point  in  the  case,  and  on  which 
it  must  turn. 

The  force  of  the  main  objection,  is  perceived  by  a  reference 
to  the  act  of  the  general  assembly,  to  establish  and  main- 
tain a  system  of  free  schools.  That  act  provides  for  the 
election,  in  each  school  district,  of  three  persons  as  school 
directors.  When  elected  and  qualified,  they  become  a  corpo- 
ration, and  have  perpetual  succession.  Their  duties  are 
plainly  defined  by  the  act,  and  may  be  performed  by  a  ma- 
jority of  the  members. 

The  township  school  fund,  by  which  the  system  is  main- 
tained, and  all  moneys  belonging  to  the  township  devoted  to 
schools,  are  placed  in  the  custody  of  the  township  treasurer, 
no  part  of  which  can  be  distributed  or  expended  for  any  pur- 
pose whatever,  except  the  interest,  and  the  rents  and  profits 
of  such  lands  as  may  be  acquired  by  the  township,  but  should 
be  loaned  out  and  held  to  use,  rent  or  profit,  as  is,  or  may  be 
provided  by  law. 

Certain  school  funds  collected  from  taxes  levied  by  the 
order  of  the  directors,  or  from  the  sale  of  property  belonging 
to  any  district,  can  be  paid  out  on  the  order  of  the  directors, 
and  all  moneys  and  school  funds  liable  to  distribution,  not 
being  principal,  paid  into  the  township  treasury,  or  coming 
into  the  hands  of  the  township  treasurer,  can  be  paid  out  only 
on  the  order  of  the  proper  board  of  directors,  signed  by  a 
majority  of  the  board,  or  their  president  and  clerk  ;  and  in  all 
such  orders,  the  purpose  for  which,  or  on  what  account  drawn, 
shall  be  stated,  and  a  form  is  given  in  which  they  may  be 
drawn. 

From  the  various  provisions  of  this  act,  a  studied  design  on 
the  part  of  the  legislature  to  protect  the  school  fund,  and  guard 
it  from  all  misapplication,  is  quite  apparent.  This  provision, 
requiring  orders  to  express  on  their  face  for  what  purpose 
drawn,  must,  in  the  light  of  this  legislation,  be  regarded  as 
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mandatory,  and  the  provision  itself  is  so  just,  and  so  well  cal- 
culated to  protect  the  fund,  that  it  cannot,  and  ought  not,  in 
any  case,  to  be  dispensed  with. 

The  order  offered  in  evidence,  was  not  an  order  authorized 
to  be  drawn,  and  consequently,  it  furnished  no  ground  of 
action  against  the  succeeding  board  of  directors,  the  plaintiffs 
in  error  herein. 

It  is  insisted,  on  behalf  of  defendant  in  error,  that  although 
the  order  might  have  been  illegally  drawn,  it  has  been  recog- 
nized as  valid  by  the  board  of  directors,  they  having  paid 
interest  upon  it,  and  the  township  treasurer  had  recognized  its 
validity  by  promising  to  pay  it  when  in  funds. 

The  board  of  school  directors,  though  a  corporation,  are 
possessed  of  certain  specially  defined  powers,  and  can  exercise 
no  others,  except  such  as  result,  by  fair  implication,  from  the 
powers  granted. 

As  a  corporation,  they  are  but  the  agents  of  the  tax-payers 
and  inhabitants  of  the  district  in  which  they  are  organized. 
Every  official  act  performed  by  them,  is  for  their  constituents, 
these  inhabitants  and  tax-payers,  and,  for  doing  the  act,  they 
must  show,  when  questioned,  their  authority. 

We  do  not  perceive  how  a  subsequent  board  of  directors 
can  ratify  an  illegal  act  of  their  predecessors.  They  do  not 
stand  in  the  relation  of  principal  and  agent.  The  acts  of  each 
board  must  stand  by  themselves,  and  be  tested  by  the  law. 

This  order,  tested  by  the  statute,  was  void  in  its  inception, 
and  incapable  of  being  made  valid  by  the  act  of  any  succeed- 
ing board,  or  by  the  promise  of  any  official  to  pay  it. 

The  additional  point  is  made  by  the  plaintiffs  in  error,  that 
the  order  was  not  issued  by  the  members  of  the  board  of  direct- 
ors, but  by  one  only — he  acting  for  the  others,  with  their 
consent,  and  by  their  direction. 

We  are  not  of  opinion  that  this  power  over  the  school  fund, 
deposited  with  the  Board  of  Directors,  can  be  delegated  by 

67— 47th  III. 
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one  to  the  other,  but  must  be  executed  in  person.     It  is  a  per- 
sonal trust,  and  cannot  be  delegated. 

The  view  we  have  been  taking  of  the  case,  renders  it  unne- 
cessary to  consider  other  points  raised. 

The  judgment  of  the  circuit  court  is  reversed. 

Judgment  reversed. 


Joseph  Stout  et  ah 

V. 

Isaac  Cook. 

1.  Evidence — secondary — to  prove  contents  of  a  lost  deposition — in  what  cases 
allowed.  Where  a  witness  Las  died,  become  insane,  or  is  kept  away  by  the  adverse 
party,  as  between  the  same  parties,  it  is  competent  to  show  what  such  witness 
testified  on  the  former  examination.  Quere:  Whether  such  testimony  would  be 
allowed  in  case,  where  the  witness  had  departed  the  jurisdiction  of  the  court. 

2.  Same — when  will  not  be  permitted  to  prove  substance  of  former  examination. 
But  in  cases  where  all  the  witnesses  are  still  living,  and  their  testimony  might  be 
retaken,  secondary  evidence  will  not  be  permitted  to  show  what  such  witness 
testified  on  the  previous  examination,  merely  for  the  reason  that  the  second 
examination  of  such  witness  is  less  satisfactory  than  the  first. 

Appeal  from  the  Superior  Court  of  Chicago. 

This  was  a  bill  in  chancery,  originally  filed  in  the  Circuit 
Court  of  LaSalle  county,  by  the  appellee,  Isaac  Cook,  against 
the  appellees,  Joseph  Stout,  Mary  E.  Stout,  James  Cotton  and 
Henry  G-.  Cotton,  praying  that  a  sheriff's  deed  to  Henry  G. 
Cotton,  for  certain  premises,  be  set  aside.  The  court  rendered 
a  decree  setting  aside  such  deed,  and  appointed  a  special  mas- 
ter to  take  testimony  in  relation  to  the  waste  committed  on 
the  premises.  From  this  decree  an  appeal  was  prosecuted  to 
this  court,  and  the  decree  affirmed.     Testimony  was  then  taken 
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in  relation  to  the  waste  done,  and  subsequently  the  case  was 
taken,  by  a  change  of  venue,  to  the  Superior  Court  of  Chicago. 
In  this  court,  on  final  hearing,  a  decree  was  rendered  in  favor 
of  complainant,  for  $2,706.47 ;  to  reverse  which  the  case  is 
again  brought  to  this  court  by  appeal. 

Mr.  J.  D.  Caton,  for  the  appellant. 

Mr.  W.  T.  Burgess,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  case  was  referred  to  a  master,  to  take  an  account  of 
rents  and  waste,  and  the  depositions  of  William  and  Frank 
Collison,  Robert  McDonald  and  John  Hise  were  taken  on 
behalf  of  the  complainant,  and  the  case  then  adjourned  to  the 
9th  of  October,  when  the  defendant  was  to  produce  his  wit- 
nesses. On  that  day  the  parties  again  appeared,  by  their  solici- 
tors, and  it  was  found  that  the  depositions  already  taken 
had  been  mislaid  or  accidentally  destroyed.  The  solicitor  for 
the  defendants  then  stated,  as  there  was  no  evidence  to  be 
controverted,  he  should  offer  none,  whereupon  the  solicitor  of 
complainant  insisted  upon  proving  the  contents  of  the  depo- 
sitions already  taken.  The  defendant's  solicitor  objected  to 
this  and  withdrew,  and  the  master  took  the  depositions  of  three 
witnesses,  proving  the  contents  of  the  missing  depositions. 
After  the  master's  report  came  in,  the  defendant  moved  to  sup- 
press these  depositions,  and  the  court  made  an  order  which, 
though  not  very  explicit  in  its  terms,  we  must  regard  as  sup- 
pressing them,  and  directed  a  further  reference  to  the  master, 
for  the  purpose  of  retaking  the  lost  depositions,  or,  if  that 
could  not  be  done,  in  consequence  of  the  death  or  absence  of 
the  witnesses,  of  proving  their  contents.  On  this  reference 
three  of  the  witnesses  whose  depositions  had  been  lost,  were 
re-examined,  and  their  evidence,  together  with  that  of  certain 
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witnesses  examined  by  the  defendants,  was  reported  by  the 
master.  The  case  came  on  for  a  hearing,  and  the  court  ren- 
dered a  decree  against  the  defendant  for  $2,706.47,  from  which 
the  defendant  appealed. 

We  do  not  perceive  upon  what  evidence  this  decree  can  be 
sustained,  unless  upon  the  proof  of  what  was  contained  in  the 
lost  depositions.  Indeed,  it  is  conceded,  by  the  counsel  of 
appellee,  if  this  proof  is  taken  away  the  decree  must  fall,  and 
he  urges  that  it  may  properly  be  considered.  But  this  posi- 
tion is  wholly  untenable.  Where  a  witness  has  died,  or 
become  insane,  after  his  evidence  has  been  taken,  or  is  kept 
from  attendance  by  the  adverse  party,  it  is  permissible  to 
prove,  as  between  the  same  parties,  what  such  witness  testified 
on  the  former  examination.  The  same  thing  has  been  some- 
times allowed,  where  the  witness  has  gone  beyond  the 
jurisdiction  of  the  court,  though  upon  this  point  the  authori- 
ties are  contradictory.  But  in  the  case  at  bar,  none  of 
these  contingencies  had  occurred.  Three  of  the  witnesses 
were  actually  re-examined,  and  it  does  not  appear  that  the 
fourth  might  not  have  been.  We  do  not  think  any  prece- 
dent can  be  found  for  allowing  this  species  of  secondary 
evidence  under  such  circumstances,  merely  upon  the  sugges- 
tion made  by  counsel  in  the  case,  that  the  testimony  of  the 
witnesses,  on  a  re-examination,  is  variant  from  that  given  on 
the  first  examination,  or  less  explicit.  If  there  is  contradic- 
tion, on  which  occasion  is  the  witness  to  be  supposed  to  have 
spoken  the  truth  ?  Doubtless,  on  a  re-examination,  if  the 
memory  of  the  witness  has  failed  him,  it  may  be  refreshed  by 
a  reference  to  his  former  testimony,  but  such  testimony  is  not 
to  be  made  the  subject  of  independent  proof  by  the  party 
who  has  called  the  witness,  merely  because  the  second  exami- 
nation of  such  witness  is  less  satisfactory  than  the  first. 

This  decree  must  be  reversed,  and  the  amount  of  rents  and 
waste  must  be  determined  without  reference  to  this  secondary 

evidence. 

Decree  reversed. 
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Edward  McDonald 

v. 
The  People  of  the  State  of  Illinois. 


1.  Criminal  law  —  idem  sonans.  Where  accused  is  indicted,  and  pleads  by  his 
proper  name  as  he  writes  it,  and  the  proceedings  on  the  trial  are  entered  of 
record  in  a  name  different  in  orthography,  but  the  same  in  sound,  as  usually 
pronounced,  it  is  not  error  for  which  the  judgment  will  be  reversed. 

2.  Arson  —  what  constitutes.  Under  the  act  of  1859,  which  declares  that  if 
any  person,  being  the  owner  of  such  property  as  is  enumerated  in  the  58th  sec- 
tion of  the  criminal  code,  shall  willfully  and  maliciously  set  fire  to  it,  with  intent 
to  defraud  any  insurance  company,  he  shall  be  deemed  guilty  of  arson,  and  pun- 
ished accordingly :  Held,  that  the  punishment  must  be  under  the  58th,  and  not 
the  59th,  section  of  the  criminal  code,  and  that  the  intent  is  a  controlling  ele- 
ment in  the  crime  ;  and  the  crime  is  complete  if  the  act  is  done  with  such  intent, 
whether  the  property  attempted  to  be  destroyed  is  covered  by  a  valid  policy,  or 
one  that  could  not  be  enforced  by  law. 

"Writ  of  Error  to  the  Recorder's  Court  of  Chicago ;  the 
Hon.  E.  Yan  Buren,  Judge,  presiding. 

McDonald  was  arraigned  and  tried  upon  the  charge  of 
arson.  The  indictment  charged  him  with  setting  fire  to  his 
own  dwelling-house,  which  was  insured  in  the  "  Western  Insu- 
rance Company  of  Buffalo."  The  jury  returned  a  verdict  of 
guilty.  A  motion  for  a  new  trial  was  overruled,  and  the  court 
sentenced  the  prisoner  to  the  penitentiary  for  the  term  of  five 
years.  The  overruling  of  the  motion  for  a  new  trial  is,  among 
others,  assigned  for  error,  for  which  this  court  is  asked  to 
reverse  the  judgment. 

Mr.  Robert  Hervey,  Mr.  George  M.  Sloan  and  Mr. 
Andrew  Garrison,  for  the  plaintiff  in  error. 

Mr.  Charles  H.  Reed,  State's  Attorney,  for  the  people. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  indictment,  presented  at  the  October  term, 
IS 67,  of  the  Recorder's  Court  of  Chicago,  against  plaintiff  in 
error.  He  was  tried  at  the  March  term,  1868,  convicted,  and 
sentenced  to  the  penitentiary  for  the  term  of  five  years.  The 
indictment  contains  but  one  count,  and  that  charges  him  with 
setting  fire  to  his  own  house,  with  intent  of  defrauding  the 
Western  Insurance  Company  of  Buffalo.  On  being  arraigned, 
the  prisoner  pleaded  not  guilty,  and  it  is  contended  that  this 
plea  put  in  issue  every  material  fact  averred  in  the  indictment, 
and  under  it  the  prosecution  was  bound  to  show  that  he  set 
fire  to  his  own  house,  and  that  there  was  such  an  insurance 
company  as  that  described  in  the  indictment,  legally  incorpo- 
rated, and  authorized  to  do  business  in  this  State  ;  that  prisoner 
was  legally  insured  by  a  valid  contract  or  policy,  and  that  he 
set  his  house  on  fire  to  defraud  the  company,  and  that  it 
would  have  been  defrauded  by  the  destruction  of  the  house 
by  fire.     It  is  urged  that  these  things  were  not  all  proved. 

It  is  first  insisted,  that  he  was  tried  by  a  wrong  name;  that 
he  was  indicted  by  the  name  of  "  Edward  McDonald,"  and 
tried  by  the  name  of  "  Edward  McDonnell,"  that  the  pro- 
ceedings are  so  entered,  and  the  jurors  were  sworn  to  try 
Edward  McDonnell.  If  this  be  an  irregularity,  it  is  purely 
technical,  in  nowise  affecting  the  merits  of  the  case.  He  was 
indicted  and  tried,  and  however  the  proceedings  of  the  court 
were  entered,  could  not  affect  the  question  of  his  innocence 
or  guilt.  But  we  regard  the  question  as  unimportant ;  if  not 
the  same  name  in  orthography,  it  seems  to  be  in  sound,  as 
pronounced  by  a  large  majority  of  our  people.  An  accurate 
pronunciation,  of  course,  enables  a  good  ear  to  detect  the  dif- 
ference, but  as  usually  pronounced,  there  seems  to  be  no 
difference.     If  there  is  any,  it  is  so  slight  as  to  be  unimportant. 

On  the  question,  whether  plaintiff  in  error  burnt  his  house, 
the  jury  have  found  against  him,  and  his  counsel  do  not  urge 


1868.]  McDonald  v.  The  People.  535 

Opinion  of  the  Court. 

a  reversal  on  the  ground  that  the  evidence  does  not  warrant 
the  finding  on  that  question.  It  is,  however,  urged  that  the 
proof  is  entirely  insufficient  to  show  that  plaintiff  in  error  held 
a  legal  or  valid  policy  of  insurance,  but  that  the  proof  shows 
that  it  was  illegal,  and  hence  he  could  not  be  guilty  of  an 
intention  to  defraud  the  company,  by  destroying  property 
upon  which  he,  in  law,  held  no  policy. 

The  fifty-eighth  section  of  the  criminal  code  defines  the 
crime  of  arson  to  be,  to  willfully  and  maliciously  burn,  or 
cause  to  be  burned,  any  dwelling-house,  kitchen,  office,  shop, 
barn,  stable,  store-house,  warehouse,  and  a  variety  of  other 
buildings  enumerated,  as  well  as  water  crafts  specified.  The 
act  declares  that  any  person  being  convicted  of  the  crime, 
shall  be  punished  by  imprisonment  in  the  penitentiary,  for  a 
term  or  not  less  than  one  year,  or  more  than  ten  years.  The 
fifty-ninth  section  declares,  that  any  person  who  shall  willfully 
or  maliciously  set  fire  to  any  of  the  buildings  or  property 
enumerated  in  the  fifty-eighth  section,  with  intent  to  destroy 
the  same,  shall  be  deemed  guilty  of  a  high  misdemeanor,  and, 
upon  conviction,  shall  be  imprisoned  in  the  penitentiary  for  a 
term  not  exceeding  two  years,  etc. 

The  first  section  of  the  act  of  1859,  p.  16,  declares  that  any  per- 
son, being  the  owner,  lessee  or  occupant  of  any  of  the  kinds  of 
property  described  in  section  fifty-eight  of  the  criminal  code, 
shall  willfully  or  maliciously  set  fire  to  the  same,  with  intent  to 
burn  the  goods  and  chattels,  or  fixtures,  of  any  other  person, 
persons,  body  politic,  or  corporation,  then  in  such  building ;  or 
shall  in  like  manner  set  fire  to  the  same,  with  the  intent  to 
defraud  any  insurance  company  either  by  consuming  the 
building,  or  his  own  goods  and  chattels,  or  fixtures  therein, 
every  such  person  shall  be  taken  and  held  to  be  guilty  of* 
arson,  and  punished  accordingly.  These  seem  to  be  the  only 
statutory  provisions  referred  to  as  governing  this  case. 

It  will  be  observed,  that  the  burning  of  any  of  the  property 
of  other  persons,  which  the  fifty-eighth  section  enumerates,  is 
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declared  to  he  arson.  The  setting  fire  to  such  property  of 
other  persons,  with  the  intent  to  burn  it,  is  declared  by  the 
fifty-ninth  section  to  be  a  high  misdemeanor.  And  the  act  of 
1859  declares  the  burning  by  a  person  of  his  own  buildings, 
described  in  the  fifty-eighth  section,  containing  the  property 
of  other  persons,  with  intent  to  destroy  their  property,  or  with 
intent  to  defraud  any  insurance  company,  by  burning  his  own 
buildings,  or  his  own  goods  and  chattels  therein,  to  be  arson. 

It  is  contended,  that  if  a  conviction  follows  a  prosecution 
under  the  act  of  1859,  the  punishment  should  be  under 
the  fifty-ninth  section,  This  cannot  be  done  by  any  reasona- 
ble construction.  It  is  true,  it  does  not,  in  terms,  say 
under  which  section  the  punishment  shall  be  had ;  but  it 
refers  to  the  property  enumerated  in  the  fifty-eighth  section, 
and  declares  that  a  violation  of  the  provisions  of  the  law  of 
1859,  shall  be  deemed  and  taken  to  be  arson,  and  punished 
accordingly.  The  fifty-eighth  section  defines  the  crime  of 
arson  and  its  punishment,  whilst  the  fifty-ninth  section  defines 
a  different  crime  with  a  different  punishment.  When  the 
general  assembly  declared  the  acts  prohibited  by  the  law  of 
1859  to  be  arson,  they  unmistakably  referred  to  the  fifty- 
eighth,  and  not  to  the  fifty-ninth  section  ;  and  when  they  said 
it  should  be  punished  accordingly,  they  must  have  meant 
ac3ording  to  the  penalty  annexed  to  the  crime  of  arson  by  that 
section,  and  not  to  the  penalty  annexed  to  a  high  misdemeanor, 
the  punishment  of  which  was  fixed  by  the  fifty-ninth  section. 
Had  they  intended  the  latter,  they  would  certainly  have  referred 
to  the  fifty-ninth  section,  and  the  punishment  which  it 
imposes. 

Then  what  constitutes  the  crime  created  by  the  act  of  1859  ? 
It  is  burning  his  own  property,  with  a  specific  purpose,  which 
is,  to  defraud  an  insurance  company.  The  intent  enters  largely 
into  the  ingredients  of  the  crime.  It  consists  of  the  burning 
of  a  person's  own  house,  which  was  not  previously  a  crime, 
and  the  intent  with  which  he  does  the  act.     The  intention  is 
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a  controlling  element  in  the  crime,  and  the  legislature,  nnder 
this  branch  of  the  statute,  has  said  that  if  the  burning  is  done 
or  attempted  to  be  done,  with  intent  to  defraud  an  insurance 
company,  the  crime  is  complete.  Not  that  he  or  some  one 
else  must  hold  a  legal  and  binding  policy  upon  which  the 
company  would  suffer  loss  if  the  property  was  consumed. 
Under  the  act,  the  crime  is  complete  if  fire  is  set  to  the  pro- 
perty, with  the  intent  of  defrauding  the  company,  although 
the  accused  may  be  mistaken  as  to  the  liability  of  the  com- 
pany, and  as  to  the  effect  his  act  may  produce  upon  the  rights 
or  interests  of  the  company.  The  law  looks  to  the  intention 
with  which  he  acts,  and  not  to  whether  he  is  well  informed  of 
the  legal  consequences  that  may  attach  to  the  company.  It 
has  not  said,  the  crime  shall  only  be  complete  where  the  insu- 
rance company  would  be  defrauded  by  the  act,  but  it  does  say, 
if  the  act  is  performed  with  the  intent  to  produce  that  result, 
the  crime  shall  then  be  complete.  It  cannot  matter,  under 
this  enactment,  whether  the  company  would  be  defrauded  or 
not,  if  the  act  was  committed  with  the  intention  of  producing 
that  result. 

It  then  follows,  that  the  crime  may  be  complete,  although 
the  policy  held  by  the  accused  may  be  invalid,  if  he  believed 
that  it  was  legal  and  binding.  The  indictment  does  not  contain, 
nor  need  it  have  contained,  an  averment  that  the  accused  held 
a  valid  policy,  or  any  policy,  but  a  simple  averment  that  the 
act  was  done  with  the  intent  to  defraud  the  company,  and  that 
is  sustained  by  any  testimony  which  proves  the  act  was  done 
with  that  intent.  The  policy  was  not  introduced  in  evidence 
to  prove  that  accused  held  a  binding  policy,  but  to  show  the 
intent  with  which  the  house  was  burned.  "The  jury  were  war- 
ranted in  the  conclusion,  that  accused  believed  that  it  was  in 
all  respects  legal  and  binding,  from  the  fact  that  he  received 
it  as  such.  He  would  most  probably  have  refused  to  receive 
it  had  he  known  that  the  person  whose  name  was  signed  to  it 
as  president  had  been  dead  for  months,  or  had  he  supposed 
68— 47th  III. 
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the  agent  had  no  authority  to  issue  the  policy.  But,  if  he 
believed  it  to  be  valid,  and  burned  the  house  with  the  belief 
that  he  could  obtain  the  insurance  money,  then  he  was  as 
guilty,  under  the  statute,  as  though  it  was,  in  all  respects, 
legal  and  binding.  That  he  may  have  been  mistaken,  did  not 
render  him  less  criminal,  as  the  gist  of  the  crime  is  the  burn- 
ing the  house,  with  the  intention  of  defrauding  the  compauy. 
We  perceive  no  error  in  the  record,  and  the  judgment  of 
the  court  below  must  be  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois,  ex  rel. 

Edward  L.  Baker  et  al. 

v. 

Sharon  Tyndale,  Secretary  of  State,  et  al. 

1.  Statutes — construction  of  the  joint  resolution  of  the  General  Assembly  of 
1867 — relative  to  printing  Adjutant  General 's  reports. — The  publication  of  certain 
reports  of  the  Adjutant  General,  authorized  by  the  joint  resolution  of  the  Gen- 
eral Assembly  of  186*7,  was  not  intended  to  be  done  by  the  public  printer,  on  the 
terms  of  his  contract  with  the  State,  for  the  public  printing,  but  was  special  work, 
for  which,  by  whomsoever  performed,  the  price  specified  in  the  resolution  could 
only  be  charged. 

This  was  a  proceeding  by  mandamus,  the  facts  of  which  are 
fully  stated  in  the  opinion. 

Messrs.  Palmer  &  Hay,  for  the  relators. 

Mr.  K.  G.  Lngersoll,  Attorney  General,  for  the  respon- 
dents. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  relators  are,  a  part  of  them,  Baker,  Bailhache  &  Com- 
pany, the  contractors  for  the  public  printing  of  the  State,  and 
the  others,  Johnson  &  Bradford,  are  the  contractors  for  the 
binding  of  such  printed  volumes  as  may  be  ordered  by  the 
legislature. 

There  is  no  dispute  about  these  facts,  nor  as  to  the  amount 
they  are  severally  entitled  to  under  their  respective  contracts. 

While  the  relators  occupied  these  positions,  the  general 
assembly  passed  a  joint  resolution,  by  which  the  Adjutant 
General  was  required  to  make  a  full  report  of  the  records  and 
transactions  of  his  office,  embracing  the  names,  &c,  of  every 
person  in  this  State  who  was  in  the  military  or  naval  service 
of  the  United  States,  during  the  late  war,  the  report  to  be 
published  in  size  and  style  similar  to  the  volumes  published 
by  the  State  of  Indiana,  and  two  thousand  five  hundred  copies 
were  to  be  printed,  under  the  supervision  of  the  Adjutant 
General.  The  resolution  then  provides  for  the  distribution  of 
these  copies,  and  concludes  thus : 

a  Provided,  That  said  report  shall  not  exceed  eight  volumes, 
and  shall  not  cost  exceeding  two  dollars  per  volume."  Sess. 
Laws  1867,  p.  192. 

It  appears,  from  the  facts  agreed,  that  before  any  steps  had 
been  taken  for  the  publication  of  this  report,  and  before  the 
Adjutant  General  had  given  any  notification  that  the  manu- 
script was  ready  for  publication,  the  respondents,  the  Auditor 
and  the  Treasurer,  notified  the  relators  that,  in  their  opinion, 
no  publication  of  the  report  had  been  authorized  by  the  Gen- 
eral Assembly,  except  by  virtue  of  this  joint  resolution,  and 
that  the  resolution  did  not,  in  their  opinion,  authorize  the  pub- 
lication of  the  report,  unless  the  total  cost  to  the  State  for  the 
work,  including  the  cost  of  the  paper  used  therein  and  the  cost 
of  the  printing  and  binding,  should  not  exceed  the  sum  of  two 
dollars  per  volume. 
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The  relators  objected  to  this  construction,  claiming  if  they 
did  the  work  it  must  be  under  their  contract  with  the  State  for 
the  public  printing,  and  this  is  the  only  question  submitted  to 
us,  and  about  which  we  have  no  doubt. 

The  printing  and  binding  for  which  the  relators  were  the 
contractors,  are  the  laws,  journals,  bills,  messages,  reports, 
blanks,  &c,  as  enumerated  in  section  4  of  the  act  of  1865, 
and  relate  to  the  current  and  ordinary  business  of  the  General 
Assembly  and  the  State  Government,  and  for  which  certain 
specified  prices  are  allowed.  Printing  the  report  of  the  Adju- 
tant General,  in  the  manner  proposed,  was  a  special  job,  which, 
when  performed  by  the  contractors,  would  entitle  them  to  the 
amount  specified  in  the  joint  resolution  authorizing  the  publi- 
cation. The  terms  are  emphatic  :  "  The  report  shall  not  exceed 
eight  volumes,  and  shall  not  cost  exceeding  two  dollars  per 
volume."  This  law,  or  joint  resolution,  which  has  the  force  of 
law,  was  known  to  the  relators,  and  they  were  admonished  in 
advance,  by  the  State  officers,  that  in  adjusting  their  accounts 
for  publishing  the  volumes,  the  basis  would  be  this  joint  reso- 
lution, two  dollars  per  volume,  and  no  more. 

Suppose  the  relators  had  chosen  to  swell  the  number  of 
volumes  to  a  dozen  or  more,  they  surely  could  not  claim  for 
more  than  eight,  as  by  the  resolution,  they  were  restricted  to 
that  number,  and,  if  a  dozen  volumes  were  necessary  to 
embrace  all  the  report,  after  publishing  the  specified  number, 
it  would  have  been  their  duty  to  pause  until  an  application 
should  be  made  to  the  Legislature.  Had  the  Adjutant  Gen- 
eral delivered  the  manuscript  for  twelve  volumes,  we  perceive 
no  authority  under  this  resolution,  to  justify  the  relators  in 
publishing  twelve  volumes.  So,  in  regard  to  the  price  per 
volume,  that  was  fixed  by  the  resolution  at  two  dollars  per 
volume,  and  if  the  relators  could  not  print  and  bind  the  vol- 
umes at  that  price,  they  should  not  have  attempted  it,  or, 
having  accomplished  it,  they  must  appeal  to  the  General 
Assembly  for  relief,  if  they  have  been  misled  by  their  position, 


1868.]     The  People  ex  rel.  v.  Tyndale  et  al.  541 

Opinion  of  the  Court. 

and  by  the  construction  the  Adjutant  General  seems  to  have 
placed  upon  the  joint  resolution. 

We  see  nothing  in  the  case  to  warrant  the  relators  in  under- 
taking this  work,  on  the  terms  of  their  contract  with  the  State 
for  the  ordinary  public  printing  of  the  State,  when  the  resolu- 
tion under  which  the  work  was  authorized,  informed  them 
most  distinctly,  that  two  dollars  was  the  maximum  for  each 
volume,  and  the  officers  of  the  State  informed  them,  before 
they  began  the  work,  that  their  accounts  would  be  adjusted  on 
the  basis  of  that  resolution. 

Believing  the  position  taken  by  the  respondents  to  be  the 
true  one,  we  must  refuse  the  mandamus. 

Mandamus  refused. 


STATE  EDITION. 


INDEX, 


ABANDONMENT. 
Abandonment  of  homestead. 

What  constitutes.     See  HOMESTEAD,  1,  2. 
Op  a  plank  road  charter. 

What  constitutes  an  abandonment  thereof,  and  its  effect  on  the  rights  of  the 
parties  and  the  public.     See  HIGHWAYS,  9,  10. 

ABATEMENT. 

What  may  be  pleaded  in  abatement. 

1.  Of  an  agreement  to  dismiss  a  suit.     See  PLEADING,  10. 

Plea  in  abatement. 

2.  By  a  corporation.  A  plea  in  abatement  by  a  corporation  aggregate 
must  purport  to  be  by  their  attorney.  A  plea  which  says  that  the  company, 
"by  its  president  and  secretary  comes  and  says,"  &c,  is  defective,  and 
obnoxious  to  a  demurrer.  Nixon,  Ellison  &  Co.  v.  Southwestern  Insurance 
Co.  of  Cairo,  444. 

ACCESSORY. 
Accessory  before  the  fact. 

Punishable  as  a  principal.     See  CRIMINAL  LAW,  10. 

ACCOMPLICE.     See  CRIMINAL  LAW,  11,  12. 

ACTIONS. 

As  TO  A  DEBT  NOT  DUE. 

1.  No  right  of  action.  On  a  bill  filed  by  a  vendor  of  land  against  the 
purchaser,  for  specific  performance,  it  is  erroneous  to  decree  the  payment 
of  one  of  the  notes  given  for  the  purchase  money,  which  is  not  yet  due,  and 
that  if  not  paid  after  maturity,  the  master  shall  proceed  to  sell  the  land  in 
satisfaction  thereof.  A  party  has  no  right  to  maintain  an  action  or  recover 
a  judgment  or  decree  for  the  payment  of  a  debt  not  due  when  the  trial 
is  had.     Boston  v.  Nichols,  354.*  • 

*Proceedings  in  garnishment,  to  reach  indebtedness  on  a  promissory  note, 
may  be  instituted  before  the  maturity  of  the  note,  but  judgment  cannot  be 
rendered"  until  it  falls  due.     Snider  v.  Ridgeway,  49  111.  522. 
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ACTIONS.      Continued. 

On  an  agreement  to  dismiss  a  suit. 

2.  If  the  defendant  in  a  suit  should  sustain  damages  by  the  non- perform- 
ance of  an  agreement  on  the  part  of  the  plaintiff  to  dismiss  the  suit,  he 
might,  perhaps,  maintain  an  action  therefor,  if  there  was  a  consideration  for 
the  promise ;  but  the  agreement  could  not  be  pleaded  in  bar  of  the  suit. 
Christopher  v.  Bollinger,  10*7. 

Condemning  land  for  railway  purposes. 

3.  Action  against  land  owner  for  neglect  to  fence  the  road.  See  CON- 
DEMNATION OF  LAND,  2. 

4.  And  against  the  company  when  the  land  owner  builds  the  fence.  Same 
title,  3. 

Seizing  private  property  op  a  deserter. 

5.  An  action  will  lie  therefor.     See  DESERTER,  1. 
Action  op  assumpsit. 

6.  W/ien  a  party  may  waive  a  tort  and  sue  in  assumpsit.  See  ASSUMP- 
SIT, 1,  2. 

Action  of  replevin. 

*7.      Where  property  is  withheld  from  the  owner — whether  replevin  or  assump- 
sit is  the  remedy.     See  ASSUMPSIT,  2. 
Action  of  trover. 

8.  Where  property  is  withheld  from  the  owner — whether  trover  or  assumpsit 
is  the  remedy.     See  ASSUMPSIT,  2. 

Election  of  remedies. 

9.  When  a  resort  to  one  remedy  will  estop  a  party  from  afterwards  resorting 
to  another.     See  ESTOPPEL,  1. 

ADJUTANT  GENERAL'S  REPORT. 
Of  the  printing  thereof. 

Under  the  joint  resolution  of  the  general  assembly  of  1867.  See  PUBLIC 
PRINTER,  1. 

ADMINISTRATION  OP  ESTATES. 
Sale  of  land  to  pay  debts. 

1.  Notice  of  the  application — its  requisites.  A  notice  by  an  administrator 
of  an  application  for  an  order  of  court  to  sell  lands  to  pay  debts,  need  not 
specify  the  day  of  the  term  on  which  he  will  make  the  application.  Madden 
v.  Cooper,  359* 

2.  Of  the  publication  thereof.  Where  the  notice  was  published  three 
successive  times  in  a  weekly  newspaper,  the  first  publication  of  notice 
appearing  on  the  16th  of  March,  the  second  on  the  23d,  and  the  last  on  the 


*See  also,  Finch  v.  Sink,  46  111.  169. 
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ADMINISTRATION  OF  ESTATES.     Sale  of  land  to  pay  debts.     Continued. 
30th   of   March:    Held,    this  was   a   compliance   with   the   statute,  which 
requires  publication  of  notice  three  weeks  successively.     Madden  v.  Cooper y 
359. 

3.  It  is  not  necessary  that  six  weeks  should  intervene  between  the  first 
day  of  publication  of  notice  and  the  first  day  of  the  term ;  it  is  only  neces- 
sary that  six  weeks  should  intervene  between  the  first  day  of  publication 
of  notice  and  the  day  upon  which  an  application  is  made  to  that  term  of 
court  for  an  order  to  sell.     Ibid.  359. 

4.  Of  the  petition.  A  petition  by  an  administrator  to  the  circuit  court 
for  an  order  to  sell  lands  to  pay  debts,  stated  the  amount  of  personal  assets, 
and  of  debts  allowed  against  the  estate,  showing  a  deficiency  in  the  former, 
and,  on  objection  to  the  petition,  that  it  did  not  show  that  the  petitioner 
had  made  out  a  just  and  true  account  of  the  personal  estate,  and  that 
the  personal  property  was  insufficient :  Held,  that  these  were  matters  for 
the  consideration  of  the  probate  court,  and  where  the  judge  of  that 
court  has  certified,  in  the  usual  form,  the  amount  of  assets,  and  the 
amount  of  claims  allowed  against  the  estate,  showing  a  deficiency  of  per- 
sonal assets,  such  evidence  will  justify  an  order  of  sale  of  the  real  estate. 
Ibid.  359. 

5.  Jurisdiction  of  the  persons  of  minor  heirs — essential  to  the  validity  of  the 
sale.  In  a  proceeding  by  an  administrator,  to  sell  the  real  estate  of  his 
intestate,  unless  the  mode  pointed  out  by  statute,  whereby  the  court  can 
acquire  jurisdiction  over  the  persons  of  the  minor  heirs,  is  pursued,  the 
court  acquires  no  jurisdiction  of  the  persons  of  such  heirs,  and  as  against 
them,  the  proceedings  are  void.     Clark  v.  Thompson,  25. 

6.  Admission  of  service  by  guardian.  And,  in  such  case,  a  guardian 
cannot  admit  service  of  the  summons  for  the  minor  heirs.     Ibid.  25. 

7.  Effect  of  answer  of  guardian  ad  litem.  And  where  the  court  did  not 
acquire  jurisdiction  of  the  persons  of  the  heirs,  in  the  mode  pointed  out  by 
the  statute,  such  jurisdiction  cannot  be  conferred  by  the  appointment  of  a 
guardian  ad  litem,  and  his  answer  for  the  heirs — as  to  them,  a  decree  in  such 
ease  is  a  nullity.     Ibid.  25. 

8.  Effect  of  fraud— upon  the  purchaser.  The  title  of  a  purchaser  of 
lands  at  an  administrator's  sale,  cannot  be  defeated  because  the  administra- 
tor obtains  the  order  of  sale  to  pay  debts  which  the  latter  knows  to  be 
fraudulent,  where  the  purchaser  is  not  chargeable  with  notice  of,  or  partici- 
pation in,  the  alleged  fraud.     Myer  et  al.  v.  McDougal,  278. 

9.  Such  purchaser  is  only  bound  to  see  that  the  court  ordering  the  sale 
has  jurisdiction  of  the  subject  matter,  and  of  the  person  ;  if  so,  his  title 
will  be  protected.     Ibid.  278. 

10.  And  where  a  part  of  the  claims  are  valid,  and  others  are  fraudulent, 
the  title  of  a  purchaser  at  such  sale  could  not  be  questioned  in  a  collateral 

69— 47th  III. 
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ADMINISTRATION  OF  ESTATES.     Sale  of  land  to  pay  debts.      Continued. 
proceeding,  though  it  might  appear  that  he  had  notice,  or  was  a  participant 
in  such  fraud.     Myer  et  61.  v.  McDougal,  278. 

Lien  of  creditors  of  estates. 

11.  Of  what  duration.  The  lien  on  real  estate  of  a  deceased  person 
existing  in  favor  of  his  creditors,  is  superior  to  the  claim  of  heirs  and  devi- 
sees, and  their  alienees,  if  enforced  within  a  reasonable  time.  Five  yeara 
after  the  decease  is  within  a  reasonable  time.     Ibid.  278. 

Conveyance  by  an  administratrix. 

12.  Who  is  a  married  woman.  An  administratrix,  who  is  a  married 
woman,  may  convey  land  in  her  fiduciary  capacity,  without  her  husband 
joining  therein.     Huls  v.  Buntin,  396. 

Administrator  cannot  buy  at  his  own  sale. 

13.  Either  directly  or  indirectly.     See  PURCHASERS,  1,  2. 

ADMIRALTY. 

Of  admiralty  jurisdiction. 

To  the  exclusion  of  the  jurisdiction  of  State  courts.  See  ATTACHMENTS 
AGAINST  BOATS  AND  VESSELS,  1,  2,  3. 

ADMISSIONS. 

What  a  demurrer  admits.     See  MANDAMUS,  2. 

AGENCY. 
Proof  of  agent's  authority. 

1.  Presumptive  evidence.  On  an  indictment  for  forging  a  bank  check 
which  purported  to  have  been  made  by  an  agent,  in  the  name  of  his  princi- 
pal, where  the  proof  showed  that  the  agent  was  in  the  habit  of  signing  his 
principal's  name  to  checks,  and  which  was  permitted  by  his  principal,  his 
authority  to  do  so  will  be  presumed,  in  the  absence  of  counter  evidence. 
Cross  v.  The  People,  153. 

Husband  as  agent  for  his  wife. 

2.  Bow  far  allowable  under  act  of  1861.     See  MARRIED  WOMEN,  1, 
2,3. 

ALIMONY.     See  DIVORCE  AND  ALIMONY,  4. 

ALLEGATIONS  AND  PROOF.     See  CRIMINAL  LAW,  34,  35;  PLEADING 
AND  EVIDENCE,  1,  2,  3,  4. 

ALTERATIONS. 

Alterations  in  contracts. 

Whether  material— and  effect  thereof  on  the  right  of  recovery.     See  CON- 
TRACTS, 1,  2,  3. 
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AMENDMENTS. 

Amendment  of  bill  in  chancery. 

1.  When  allowed.  It  is  the  practice  of  courts  of  chancery  to  allow 
amendments  to  a  bill  before  an  answer  is  filed,  and  in  many  cases  after,  and 
before  a  replication  is  filed  ;  the  court  in  its  discretion  may  allow  amend 
ments  at  any  time.      Craig  v.  Tlie  People,  ex  rel.  487. 

OF  AN  APPEAL  BOND. 

2.  On  appeal  from  a  justice  of  the  peace,  in  an  action  of  forcible  entry  ana 
detainer.  The  act  of  1853,  which  allows,  on  an  appeal  from  a  justice  of  the 
peace,  the  amendment  of  an  appeal  bond  which  may  be  found  defective,  has 
reference  to  all  appeals  from  justices  of  the  peace,  without  reference  to  the 
character  of  the  subject  matter  in  litigation,  and,  therefore,  embraces  an 
action  of  forcible  entry  and  detainer.     Rider  v.  Bagley,  365. 


AMERICAN  BOTTOM  SETTLERS. 
Exemption  from  taxation. 

Under  act  of  1859 — to  whom  the  act  applies. 


See  TAXES,  5. 


APPEALS  AND  WRITS  OF  ERROR. 

Writ  of  error. 

1.  Whether  it  will  lie — contested  election  cases.  Under  the  49th  section  of 
the  election  law  of  1845,  the  decision  of  the  circuit  court  on  an  appeal  from 
the  decision  of  the  justices,  in  the  matter  of  a  contested  election,  is  final, 
and  cannot  be  reviewed  in  the  Supreme  Court.     Moore  v.  Mayfield,  167. 

Appeal  from  the  county  court. 

2.  Respecting  the  character  of  the  order  to  be  appealed  from.  In  proceed- 
ings before  a  county  court,  under  the  law  authorizing  township  organization, 
a  decision  by  the  court  after  election  held,  that  township  organization  had 
been  adopted,  and  the  entry  of  an  order  appointing  three  commissioners  to 
divide  the  county  into  towns,  is  not  a  decision  or  order  from  which  an  appeal 
is  authorized  by  law.     The  People,  ex  rel.  v.  Garner,  246. 


APPEALS  FROM  JUSTICES  OF  THE  PEACE. 
Who  entitled  thereto. 

1.  The  party  who  recovers  a  judgment  before  a  justice  of  the  peace  may 
take  an  appeal  from  such  judgment.     Easting  v.  Kasting,  438 

Release  of  errors. 

2.  Accepting  benefit  of  judgment  below.  In  the  circuit  court  the  cause  is 
heard  de  novo,  and  as  that  court,  on  appeals  from  magistrates'  courts,  does 
not  sit  as  a  court  of  errors,  the  doctrine  that  accepting  the  benefit  of  a 
judgment  or  decree  is  a  release  of  errors,  has  no  application  to  such  appeals. 
Ibid.  438. 
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APPEAL  BONDS. 

On  appeals  from  justices. 

Amendments  thereof.     See  AMENDMENTS,  2. 

ARSON. 

To  defraud  an  insurance  company.     See  CRIMINAL  LAW,  22. 

ASSIGNMENT. 

Assignee  after  maturity. 

1.  How  affected  by  prior  laches  of  the  assignor.  When  the  holder  of  a 
note,  secured  by  chattel  mortgage,  assigns  the  same  after  maturity,  in  which 
security  he  has  become  divested  of  his  legal  rights,  by  reason  of  his  own 
laches,  the  assignee  after  maturity,  is  also  divested  of  the  same  rights,  for 
the  assignee  can  take  no  higher  or  better  title,  as  against  a  purchaser  without 
notice,  than  the  assignor  himself  had.     Brooks  v.  Record,  30. 

Sale  and  assignment  of  a  judgment. 

2.  As  distinguished  from  a  general  assignment  for  the  benefit  of  creditors. 
Where  a  person  holding  a  judgment  against  another,  assigns  it  to  two  per- 
sons, upon  the  agreement  that  when  collected  they  shall  retain  a  certain 
portion  to  which  they  are  entitled,  pay  another  portion  to  creditors  of  the 
plaintiif  in  the  judgment,  the  creditors,  and  amounts  to  be  paid  to  them, 
being  specified,  and  the  balance  to  be  paid  to  him,  for  which  he  took  their 
notes:  Held,  that  such  a  transaction  is  not  governed  by  the  law  regulating 
general  assignments,  which  prevents  the  person  making  an  assignment  from 
retaining  any  of  the  proceeds  of  the  effects  assigned,  to  the  exclusion  of 
creditors,  and  that  it  is  not  fraudulent  as  to  creditors  who  are  not  named  in 
the  arrangement.     Beach  et  al.  v.  Besl.or  et  al.  521. 

3.  Such  an  arrangement  is  a  sale,  and  must  be  governed  by  the  law 
applicable  to  sales  of  choses  in  action.  A  person  has  the  right,  it  seems,  to 
sell  a  note  or  chose  in  action  on  similar  terms,  and  it  will  be  upheld  by  the 
law.  Such  a  sale  does  not  purport  to  be  a  general  assignment,  and  will  not 
be  so  treated.  Nor  could  it  alter  the  rights  of  the  parties,  if  it  appeared 
that  the  plaintiif  in  the  judgment  was  insolvent,  and  had  no  other  means  by 
which  to  pay  his  other  creditors.     Ibid.  521. 

Of  a  fraudulent  assignment. 

4.  Tlie  assignee  must  participate.     See  FRAUD,  3. 
Assignee  of  certdjicate  of  purchase. 

5.  How  far  protected  against  error  in  the  proceedings  under  which  the  sale 
was  made.     See  PURCHASERS,  6. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 

Whether  fraudulent. 

1.  To  pay  individual  liabilities  of  partners.  Where,  by  the  deed  of 
assignment  by  an  insolvent  firm,  partnership  property  is  appropriated  to  the 
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ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 

Whether  fraudulent.      Continued. 

payment  of  the  individual  debts  of  one  partner,  such  assignment  is  per  se 
fraudulent  and  void  as  to  the  firm  creditors.     Keith  v.  Fink,  272. 

What  constitutes  a  general  assignment. 

2.  As  distinguished  from  a  sale  and  assignment  of  a  judgment.  See 
ASSIGNMENT,  2.  3. 

ASSUMPSIT. 
Waiver  op  tort. 

1.  And  suing  in  assumpsit.  Assumpsit  will  not  lie  to  recover  property 
wrongfully  withheld  from  the  owner ;  but  when  it  has  been  sold  and  con- 
verted into  money  or  money's  worth,  the  owner  may  waive  the  tort,  in 
wrongfully  taking  or  withholding  the  property,  and  sue  in  assumpsit  for 
money  had  and  received  for  his  use.     Creel  v.  Ki.rkham,  344. 

2.  So,  where  a  crop  which  belonged  to  the  devisee  of  land,  was  taken  by 
the  executor  of  the  testator,  and  delivered  to  the  widow,  as  personal  pro- 
perty belonging  to  the  estate,  and  the  widow  refused  to  surrender  it  to  the 
devisee,  it  not  appearing  that  she  had  converted  the  crop  into  money  or 
money's  worth,  the  devisee  cannot  maintain  assumpsit  against  the  widow  for 
the  value  of  the  crop,  but  must  resort  to  an  action  of  replevin  or  trover. 
Ibid.  344. 

ATTACHMENTS  AGAINST  BOATS  AND  VESSELS. 
Jurisdiction  thereof. 

1.  WhetJier  in  the  admiralty  or  State  courts.  Contracts  with  boats  and 
vessels,  strictly  relating  to  the  purely  internal  commerce  of  a  State,  are  not 
subjects  of  admiralty  jurisdiction,  but  are  left  to  be  enforced  by  the  State 
tribunals.     The  Tug  Montauk  v.  Walker  &  Co.,  335. 

2.  If  the  vessel  be  a  foreign  vessel,  (and  such  is  its  character  if  it  plies 
between  one  State  and  another  State,)  contracts  made  with  it  are  maritime 
contracts,  and  must  be  enforced  in  the  admiralty  ;  if  she  is  a  domestic  ves- 
sel, and  the  contract  made  with  her  in  her  home  port,  admiralty  has  no 
jurisdiction,  and  resort  must  be  had  for  its  enforcement  to  the  State  tribu- 
nals.    Ibid.  335. 

Under  the  act  of  1857. 

3.  WhetJier  within  the  State  jurisdiction.  The  act  of  1857  of  the  general 
assembly  of  this  State,  authorizing  proceedings  in  rem  against  boats  and 
vessels,  in  favor  of  certain  classes  of  persons,  is  not  in  conflict  with  the 
constitution  of  the  United  States,  giving  to  courts  of  the  United  States 
exclusive  jurisdiction  over  maritime  contracts,  but  was  a  legitimate  exer- 
cise of  the  legislative  power  of  the  State,  on  a  subject  entirely  domestic, 
and  in  no  way  affecting  the  trade  or  commerce  with  other  States,  or  foreign 
nations.     Ibid.  335. 
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ATTACHMENTS  AGAINST  BOATS  AND  VESSELS.     Continued. 
Jurisdiction — pleadings. 

4.  When  the  jurisdictional  facts  must  affirmatively  appear.  See  JURIS- 
DICTION, 5,  6. 

ATTORNEY  AT  LAW. 

Solicitor  and  master  in  chancery. 

One  cannot  act  in  both  capacities  in  the  same  case.     See  CHANCERY,  27. 

ATTORNEYS'  FEES. 

Whether  taxable  as  costs. 

In  suits  for  partition,  or  for  assignment  of  dower.     See  COSTS,  3,  4. 

BANKS  AND  BANKERS. 

Deposits  made  to  one's  credit,  at  his  request. 

1.  Upon  whom  the  loss  must  fall  on  the  failure  of  the  bank  in  which  the  deposit 
is  made.  On  May  1st,  1861,  D  &  M,  bankers,  agreed  with  H,  both  parties 
residing  and  doing  business  at  Lincoln,  111.,  that  he,  H,  might  deposit  cer- 
tain "  corn  money,"  then  in  the  hands  of  his  agent  in  Chicago,  to  the  amount 
of  $1,000,  with  certain  bankers  in  Chicago,  to  the  credit  of  D  &  M  ;  H  to 
draw  for  the  same  upon  the  banking  house  of  D  &  M,  at  Lincoln.  At  this 
time  the  currency  of  the  country  was  in  a  very  precarious  condition,  and  H 
failed  to  make  such  deposit  until  seven  days  after  the  agreement  therefor, 
and  thereafter  made  other  deposits,  to  D  &  M's  credit,  to  the  amount,  in  the 
whole,  of  $3,500,  and  shortly  after,  the  bank  became  insolvent.  Held,  that 
in  an  action  by  H,  against  D  &  M,  to  charge  them  as  guarantors  of  the  depo- 
sits so  made,  they  could  not  be  held  liable,  the  proof  showing  that  the 
deposits  made  beyond  the  sum  of  $1,000,  were  without  the  authority  or 
consent  of  D  &  M,  and  that  no  part  of  the  funds  was  ever  used  or  recog- 
nized by  them,  in  any  way,  as  their  money,  and  that  as  to  the  deposit  of  the 
$1,000,  it  was  not  made  within  a  reasonable  time  after  the  agreement  there- 
for.    Dustin  &  Mustek  v.  Hodgen,  125. 

BILL  TO  ACCOUNT.     See  CHANCERY,  24. 

BONDS. 

Township  treasurer's  bond. 

Must  he  given  before  he  is  entitled  to  receive  school  funds.  See  SCHOOLS 
AND  SCHOOL  FUNDS,  2. 

BOUNDARIES. 

As  to  riparian  owners.     See  WATER  COURSES,  1. 
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BOUNTY  TO  SOLDIERS. 
Who  entitled  thereto. 

1.  In  Mclean  county — under  the  resolution  of  the  Board  of  Supervisors 
of  23d  Dec,  1863.  On  the  23d  of  December,  1863,  the  Board  of  Supervi- 
sors of  McLean  county  passed  certain  resolutions,  whereby  a  bounty  of 
$150.00  was  offered  to  each  volunteer  from  the  county,  who  should  regularly 
enlist  in  the  U.  S.  Army,  for  the  term  of  three  years,  or  during  the  war,  up 
to  the  5th  day  of  January,  1864;  said  bounty  being  limited  to  non-commis- 
sioned officers  and  privates :  Held,  that  a  person,  who,  at  the  time  of  such 
offer,  was  in  the  service,  and  was  afterwards  honorably  discharged,  and 
knowing  of  such  offer,  before  the  5th  day  of  January,  1864,  re-enlisted  for 
the  term  specified,  as  a  private,  and  when  re-enlisted  was  credited  to  the 
county  to  fill  the  quota  for  which  the  bounty  was  offered,  was  entitled  to 
receive  said  bounty,  and  could  maintain  an  action  to  recover  it.  Larimer 
v.  The  Board  of  Supervisors  of  McLean  County,  36. 

2.  Notice  of  acceptance  by  volunteer  not  required.  And  in  such  case,  it 
was  not  necessary  that  the  volunteer  should  have  received  notice  of  such 
offer  from  the  agents  of  the  county,  who  had  been  empowered  to  pay  such 
bounty,  nor  notified  them  of  his  acceptance  of  such  offer,  and  his  enlistment 
thereunder,  the  resolution  requiring  no  such  notice.     Ibid.  36. 

3.  It  was  sufficient  that  such  volunteer  knew  of  such  offer,  and  accepted 
the  terms  proposed,  and  acted  upon  it,  to  entitle  him  to  its  benefits. 
Ibid.  36. 

4.  Of  additional  bounty.  And  that  such  volunteer  would  also  be  enti- 
tled to  the  bounty  of  $50.00,  agreed  to  be  paid,  by  another  resolution  of  the 
board  of  the  same  day,  to  every  person  who  had  previously  volunteered 
from  the  county,  and  who  had  not  received  a  bounty  from  the  county,  it 
appearing  that  he  had  received  no  other  bounty  therefrom,  and  had  been  in 
the  service  since  the  commencement  of  the  war,  as  a  volunteer  from  said 
county.     Ibid.  36. 

Taxation  therefor  by  counties. 

5.  Constitutionality  of  a  law  authorizing  it.     See  TAXES,  4. 

BRIDGES. 
Powers  of  highway  commissioners. 

In  respect  to  building  bridges.     See  HIGHWAYS,  1. 

CARRIERS. 
Delivery  to  the  proper  person. 

Evidence  thereof.     See  EVIDENCE,  5. 

"CATTLE  AND  HORSES." 
These  terms  include  mules  and  asses. 

Under  the  statute  requiring  railroads  to  be  fenced.     See  RAILROADS,  5. 
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CHANCERY. 

Service  op  process  in  chancery. 

1.  Of  the  manner  thereof.     See  PROCESS,  2. 

Decree  upon  constructive  service. 

2.  Effect  thereof  and  of  the  practice  upon  application  for  leave  to  answer. 
See  DECREE,  1,  2,  3,  4. 

Jurisdiction  in  chancery. 

3.  Where  there  is  a  remedy  at  law.  If  a  tax  is  levied  under  a  legislative 
enactment  which  is  unconstitutional,  a  sale  of  land  to  satisfy  such  tax  would 
be  void,  and  in  ejectment  to  dispossess  the  owner,  his  defense  is  complete  at 
law — a  court  of  chancery  has  no  authority  to  interfere.  Springer  v.  Rosette 
et  a/.,  223. 

4.  Where  there  is  a  defense  at  law.  A  court  of  equity  will  not  enjoin  the 
prosecution  of  an  action  at  law,  upon  grounds  available  as  a  defense  in  such 
action.     Staley  v.  Murphy,  241.- 

5.  Contested  election — removal  of  a  county  seat.  While  a  court  of  chancery 
will  not  interfere  to  determine  which  of  two  persons  has  been  elected  to 
office,  or  try  the  rights  of  parties  to  hold  an  office,  yet,  in  case  of  an  elec- 
tion upon  the  question  of  the  removal  of  a  county  seat,  which  is  claimed  to 
have  resulted  in  favor  of  removal,  if  it  is  alleged  that  such  was  not  the  result, 
by  reason  of  the  election  having  been  illegally  held,  or  the  vote  not  being  a 
fair  one,  a  court  of  chancery  will  entertain  jurisdiction  at  the  instance  of 
those  impeaching  the  election,  to  determine  where  the  county  scat  is, 
although  that  inquiry  may  incidentally  involve  the  question,  whether  the 
vote  had  been  fairly  taken,  and  if  fraud  had  intervened  therein,  to  purge 
the  polls.     Boren  v.  Smith  et  al.,  482.* 

6.  In  cases  of  purpresture.  Where  an  injury  of  a  public  nature  is  threat- 
ened, as  the  inclosure  of  a  highway,  whereby  public  travel  is  in  danger  of 
being  interrupted,  and  thereby  great  numbers  of  the  citizens  subject  to 
petty  loss  and  annoyance,  by  reason  of  such  obstruction,  a  resort  to  chancery 
is  proper,  and  is  more  effectual  than  the  remedy  at  law.  Craig  v.  The  Peo- 
ple, ex  rel.f  487. 

Lost  bill  in  chancery: 

1.  Requisites  of  a  substituted  bill.  Where  an  original  bill  in  chancery  is 
lost,  and  a  bill  is  substituted,  the  substituted  bill  should,  of  itself,  contain 
all  the  material  allegations  necessary  to  justify  the  relief  sought,  without 
reference  to  the  original  bill.     Klein  v.  Horine,  430. 

Amendment  of  bill  in  chancery. 

8.      When  allowed.     See  AMENDMENTS,  1. 


*See  also,  The  People,  ex  rel.  v.   Wiant,  48  111.  269. 
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CHANCERY.      Continued. 
Answer  in  chancery. 

9.  Of  Us  requisites.  Where  an  answer  sets  up  a  justification  of  the  acts 
complained  of,  but  does  not  show  by  virtue  of  what  right,  title  or  authority 
the  defendants  performed  those  acts,  exceptions  are  well  taken.  Craig  v. 
The  People  ex  rel.  487. 

10.  So  where  an  answer  set  up  matters  of  law  instead  of  matters  of  fact, 
exceptions  are  well  taken.     Ibid.  48*7. 

Exceptions  to  answer. 

11.  Practice  in  respect  thereto.  Where  exceptions  taken  to  an  answer  are 
sustained,  the  proper  practice  is  to  take  a  rule  upon  the  defendants  to  file  a 
further  answer  within  such  time  as  the  court  shall  direct ;  and  upon  failure 
to  comply  with  the  rule  to  take  the  bill  as  confessed.     Ibid.  48*7. 

Answer  of  a  co-defendant. 

12.  W/ien  it  may  be  used  in  evidence  against  another.     See  EVIDENCE,  7. 

Decree  pro  confesso. 

13.  Of  evidence  in  support  thereof.  Where  a  decree  is  taken  pro  confesso, 
an  objection  that  the  facts  in  the  decree,  or  the  evidence  preserved  in  the 
record,  do  not  warrant  the  relief  granted,  is  not  well  taken.  Under  the 
rules  of  practice,  the  court  is  authorized,  upon  a  confession  of  the  facts,  to 
grant  the  relief  sought,  alone  on  the  pro  confesso  decree.  Nor  could  the 
fact  that  the  court  heard  evidence  as  a  matter  of  precaution,  in  the  least 
change  the  power  of  the  court  to  render  a  decree.  The  defendant,  by  a 
default,  confesses  the  truth  of  the  allegations  contained  in  the  bill,  and  no 
proof  is  required  to  sustain  a  decree  based  upon  them.  Boston  v.  Nichols, 
354. 

Modifying  a  decree. 

14.  Power  of  the  court.  If  it  is  brought  to  the  knowledge  of  the  court, 
before  which  a  chancery  proceeding  is  still  pending,  that  a  decree  previ- 
ously rendered  in  the  case  is  unjust  or  oppressive,  it  is  not  error  for  the 
court  to  modify  the  decree  in  accordance  with  the  new  facts  brought  before 
it.     Hawkins  v.  Taber  et  at.  459. 

Apportioning  rents  in  suit  for  partition. 

15.  Though  it  is  true  that  a  court  of  equity  has  jurisdiction  in  cases  of 
partition,  and  may,  in  the  same  suit,  enter  a  decree  in  favor  of  a  co-tenant, 
for  rent  in  arrear,  the  claim  for  rent  in  such  cases  must  be  well  established. 
Ibid.  459. 

Evidence  on  modifying  decree. 

16.  Of  the  mode  of  taking  it.  Where  a  motion  is  made  to  modify  a 
decree  which  is  still  pending  in  court,  and  affidavits  are  submitted  on  both 
sides,  touching  the  equities  involved  in  the  proposed  modification,  this  court 
will  hold  that  such  proceedings  were  had  by  consent.     Ibid.  459. 

Y0— 47th  III. 


554  INDEX. 

CHANCERY.     Evidence  on  modifying  decree.     Continued. 

17.  In  such  case,  the  proper  practice  would  be,  to  either  refer  the  case 
to  the  master  again,  or  hear  it  again  in  court,  upon  proof  regularly  offered  ; 
but  if  parties  consent  to  a  different  mode  of  exhibiting  the  facts,  the  error 
will  be  thereby  waived.     Hawkins  v.  Taber  et  al.  459. 

Preserving  evidence  in  chancery. 

18.  The  record  of  a  chancery  proceeding  must  preserve  the  evidence 
upon  which  a  decree  is  based,  either  by  a  bill  of  exceptions  or  by  recital  in 
the  decree  that  certain  facts  were  found.      W'dhiie  el  al.  v.  Pearce  et  al.  413. 

19.  It  must  appear  from  the  record  that  the  court  heard  evidence  and 
found  the  allegations  of  the  bill  to  be  true.     Ibid.  413. 

20.  So,  where  it  appears  that  premises,  whereof  a  partition  is  sought, 
are  incumbered,  but  the  record  does  not  show  that  proof  was  heard  of  that 
fact — such  a  record  is  erroneous.     Ibid.  413. 

Specific  performance. 

21.  By  a  vendor  against  vendee — of  a  tender  of  a  deed  by  the  former.  The 
omission  of  a  vendor  of  land  to  tender  a  deed  to  the  purchaser,  before  filing 
a  bill  for  specific  performance,  will  not  deprive  the  vendor  of  the  right  to 
the  relief  sought  in  such  a  proceeding.     Boston  v.  Nichols,  353. 

22.  Where  a  purchaser  of  lands  holds  a  contract  for  a  deed,  to  be  exe 
cuted  to  him  upon  the  maturity  of  the  last  of  a  series  of  notes  executed  by 
him  to  his  vendor  for  the  deferred  payments,  and  such  purchaser  sells  to  a 
third  person,  receiving  a  portion  of  the  purchase  price  cash  in  hand,  and 
the  notes  of  his  vendee  for  the  deferred  payments,  drawn  for  the  same 
amounts,  and  maturing  at  the  same  time  as  the  notes  given  by  him  to  his 
vendor,  such  second  purchaser  cannot,  by  obtaining  the  notes  so  executed 
to  the  first  vendor,  compel  his  vendor  to  receive  them  in  payment  of  his 
own  notes,  and  execute  to  him  a  deed,  before  the  maturity  of  the  last  of  the 

,     series  of  notes  so  executed  by  him  for  the  deferred  payments,  under  his 
contract  of  purchase.     Staley  v.  Murphy,  241. 

Removing  cloud  upon  title. 

23.  Trying  validity  of  tax  titles.  Courts  of  chancery  will  not  take  juris- 
diction to  try  the  validity  of  tax  titles,  on  the  ground  that  they  are  a  cloud. 
Springe?'  v.  Rosette  et  al.  223. 

Bill  to  account. 

24.  WJien  it  will  lie.  In  1837,  D  &  H,  partners  in  trade,  loaned  to  the 
firm  of  J.  &  S.  Dunlap  two  sums  of  money,  taking  their  notes  therefor,  J. 
Dunlap,  at  the  same  time,  holding  a  note  against  D.  In  1839,  D  &  H  dis- 
solved, and  in  1862,  shortly  before  D's  death,  he  and  J.  Dunlap  settled,  and 
the  notes  on  both  sides  were  surrendered :  Held,  in  a  suit  by  H,  against  D's 
executors,  to  compel  an  accounting  as  to  the  notes  so  received  by  D,  it 
appearing  in  evidence  that  no  final  settlement  had  ever  been  made  between 
D  &  H,  concerning  their  partnership  affairs,  and  that  D  had  stated  to  J. 
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CHANCERY.     Bill  to  account.     Continued. 

Dunlap,  as  late  as  1852,  that  H  was  interested  in  these  notes ;  that  the  pre- 
sumption that  they  had  been  assigned  to  D  could  not  be  indulged,  because 
of  the  lapse  of  time  between  the  dissolution  of  the  firm  of  D  &  H  and  the 
settlement  of  the  notes  by  D,  and  that  H,  therefore,  was  entitled  to  said 
accounting.     Davenport  et  al.  v.  Henderson,  74. 

Master  in  chancery. 

25.  Cannot  perform  judicial  acts.  In  a  suit  in  chancery,  where  it  is 
sought  to  obtain  a  decree  for  the  payment  of  money,  the  finding  the  amount 
due  is  a  judicial  and  not  a  ministerial  act,  and  must  be  done  by  the  court 
and  not  by  the  master.  The  court  may,  by  special  reference,  require  the 
master  to  hear  evidence,  and  find  and  report  facts,  but  a  subsequent  order 
of  the  court,  approving  the  same,  is  necessary  to  give  force  and  effect  to  the 
master's  report.     Boston  v.  Nichols,  354. 

26.  Where  a  case  is  referred  to  the  master  for  proof  and  computation, 
he  should  report  the  facts,  as  proved  before  him,  and  the  amount  found  due, 
to  the  court.  He  has  no  right  to  adjudicate  upon  such  questions.  Wilhite 
ct  al.  v.  Pearce  et  al.  413. 

27.  Master  acting  as  solicitor.  It  is  error  to  refer  a  case  to  the  regular 
master  when  he  is  acting  as  solicitor  in  the  case.     Ibid.  413. 

Allegation  of  fraud. 

Requisites  thereof.     See  FRAUD,  2. 

CHATTEL  MORTGAGES. 
Of  the  recording  thereof. 

1.  Or  filing  for  record.  A  chattel  mortgage  is,  to  all  intents  and  pur- 
poses, a  record  from  the  time  it  is  filed  for  record,  and  notice  to  subsequent 
purchasers  and  incumbrancers ;  it  is  not  essential,  to  give  it  that  effect,  that 
it  should  be  actually  spread  upon  the  record.     Craig  v,  Dirnock  et  al.,  308. 

CHURCHES  AND  CHURCH  PROPERTY. 
Division  of  property. 

1.  On  separation.  In  case  of  a  division  of  a  religious  society,  both 
parties  still  adhering  to  the  tenets  and  discipline  of  the  organization,  the 
property  should  be  divided  between  them  in  proportion  to  their  numbers  at 
the  time  of  such  separation.     Niccolls  et  al.  v.  Rugg  et  al.  47. 

2.  In  making  a  partition  in  such  case,  mathematical  nicety  is  neither 
attainable  nor  important.  The  only  satisfactory  mode  would  be,  to  count 
church  members  by  virtue  of  their  membership,  and  in  addition,  to  count 
as  members  of  the  congregation,  all  pew-holders.     Ibid.  47. 

Right  of  voting. 

3.  Should  not  be  confined  to  members.  Upon  questions  affecting  the  pro- 
perty of  a  religious  society,  the  right  to  vote  thereon  should  not  be  confined 
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CHURCHES  AND  CHURCH  PROPERTY.     Right  op  voting.     Continued. 
to  persons  only  who  are  members  of  the  church.     Those  who  have  con- 
tributed to  its  support,  although  not  members,  should  be  allowed  a  voice  in 
such  matters.     Niccolls  et  at.  v.  Rugg  et  al.  47. 

CLOUD  UPON  TITLE.     See  CHANCERY,  23. 
COLOR  OF  TITLE.     See  LIMITATIONS,  1  to  5. 

CONDEMNATION  OF  LAND. 
For  railway  purposes. 

1.  Of  the  proper  basis  for  damages.  It  is  a  proper  element  of  damages 
in  condemning  land  for  railroad  purposes,  to  consider  the  cost  of  erecting 
and  maintaining  a  fence  along  the  line  of  the  proposed  railway.  St.  Louis, 
Jacksonville  &  Chicago  Railroad  Co.  v.  Mitchell,  165. 

2.  Neglect  of  land  owner  to  fence — rights  of  the  company.  When  the 
damages  so  assessed  have  been  paid  by  the  railroad  company,  they  may 
maintain  an  action  against  the  land  owner,  if  he  neglects  to  fence,  and  this 
obligation  becomes  a  covenant  running  with  the  land.     Ibid.  165. 

3.  Of  the  rule  where  the  company  build  the  fence.  But  if  the  railroad  com- 
pany erect  the  fence,  and  furnish  the  materials  therefor,  and  the  damages 
assessed  in  this  regard  are  for  the  maintaining  and  keeping  in  repair  such 
fence,  the  liability  of  the  land  owner  is  limited  by  the  nature  of  the  obliga- 
tion which  he  assumes  in  that  regard,  and  if  such  is  the  nature  of  the 
damages  assessed,  and  the  company  afterward  neglect  to  fence,  the  land 
owner  may  himself  build  it  and  recover  the  cost.     Ibid.  165. 

Finding  of  the  jitrt. 

4.  Its  requisites.  The  finding  of  the  jury  should  show  on  what  basis  the 
damages  are  assessed,  in  order  that  the  record  may  show  hereafter  the  rights 
of  the  parties.     Ibid.  165. 

CONFIDENCE  GAME.     See  CRIMINAL  LAW,  2,  13. 

CONFLICT  OF  LAWS. 

Proceedings  in  rkm  against  boats  and  vessels. 

1.  Whether  within  the  admiralty  jurisdiction,  or  that  of  the  State  courts. 
See  ATTACHMENTS  AGAINST  BOATS  AND  VESSELS,  1,  2. 

2.  Act  of  1857  on  that  subject — whether  constitutional.     Same  title,  3. 

Op  the  stamp  act. 

3.  Stale  rights  and  fed**al,  power  in  respect  thereto.  See  STAMP  ACT, 
1  to* 
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CONSIDERATION. 
What  is  sufficient. 

1.  When  an  employee  has  been  disabled  while  in  the  employ  of  a  rail- 
road company,  and  in  the  discharge  of  his  hazardous  duties,  it  is  a  sufficient 
consideration  to  support  a  promise  on  the  part  of  the  company,  to  pay  for 
the  nursing  and  medical  attendance  necessary  to  his  cure.  Toledo,  Wabash 
&  Western  Railway  Co.  v.  Rodrigues,  189. 

CONSTITUTIONAL  LAW. 
Taking  private  property  for  public  use. 

1.  When  allowable.  Under  that  clause  in  our  constitution  which  provides 
for  the  taking  of  private  property  for  public  use,  the  use  must  be  such  as  is 
public  in  its  character,  and  not  public  merely  because  it  is  declared  to  be 
such.      City  of  East  St.  Louis  v.  St.  John,  463. 

2.  Power  of  municipal  corporations.  A  municipal  corporation  has  not  the 
power  to  condemn  private  property  for  public  use  for  purposes  not  specifi- 
cally named  in  the  law,  and  which  is  not  within  the  proper  scope  and 
meaning  of  the  delegated  authority.     Ibid.  463. 

3.  Power  of  city  of  East  St.  Louis.  So  where  the  charter  of  the  city  of 
East  St.  Louis  confers  authority  on  the  city  to  "  take  private  property  for 
opening,  altering  and  laying  out  any  street,  lane,  avenue,  alley,  public  square, 
or  other  public  grounds,"  such  delegated  authority  does  not  confer  the  power 
to  condemn  property  on  which  to  erect  a  city  prison.     Ibid.  463. 

Confidence  game. 

4.  The  act  of  February  27,  1861,  creating,  denning  and  prescribing  the 
punishment  of  the  offense  known  as  the  confidence  game,  is  not  in  violation 
of  the  9th  section  of  article  13  of  the  constitution.  Morton  v.  The  People, 
468. 

What  is  a  general  election 

5.  In  a  constitutional  sense.     See  ELECTIONS,  7. 
Of  the  registry  of  voters. 

6.  Requiring  proof  of  non-registered  voters.     See  ELECTIONS,  6. 

Taxation  to  pay  soldiers'  bounties. 

7.  By  Counties — constitutionality  of  the  act  of  February  7,  1865.  See 
TAXES,  4. 

Proceedings  in  rem  against  boats  and  vessels. 

8.  Of  t/ie  act  of  1857 — whether  in  conflict  with  the  constitution  of  the  Uni- 
ted States.     See  ATTACHMENTS  AGAINST  BOATS  AND  VESSELS,  3. 

Of  the  stamp  act. 

9.  State  rights  and  federal  -power  in  respect  thereto.  See  STAMP  ACT, 
1  to  7. 
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CONTINUANCE. 
In  forcible  entry  and  detainer. 

Of  an  additional  bond  on  continuing  the  cause  in  the  circuit  court.  See 
FORCIBLE  ENTRY  AND  DETAINER,  2. 

CONTRACTS. 

Alterations. 

1.  Whether  material,  and  effect  thereof  on  the  right  of  recovery.  Where  a 
promissory  note  was  made  payable  to  Thomas  P.  Warrick,  and  the  holder  of 
the  note  altered  the  same,  by  adding  to  the  name  of  the  payee,  the  words, 
"&  Co.,"  it  was  held,  that  such  alteration  was  in  no  respect  material  to  the 
maker  of  the  note,  as  it  did  not  appear  his  liability  was  affected  thereby. 
Elliott  et  al.  v.  Blair  et  al.  342. 

2.  If  the  alteration  were  material,  but  not  fraudulently  done,  the  party 
may  recover  upon  the  original  consideration.  But  a  fraudulent  alteration, 
not  only  avoids  the  note,  but  prevents  a  recovery  upon  the  original  con- 
sideration also.     Ibid.  342. 

3.  So,  upon  a  bill  to  foreclose  a  mortgage  given  to  secure  such  note,  the 
alteration,  whether  material  or  not,  but  not  being  made  with  a  fraudulent 
purpose,  the  decree  of  foreclosure  was  properly  entered,  there  being  proof 
of  the  original  consideration  for  which  such  note  was  given.     Ibid.  342. 

Rescission  of  contracts. 

4.  Placing  party  in  statu  quo.  The  general  rule  is,  and  as  announced  by 
this  court  in  several  cases,  that  a  party  cannot  rescind  his  contract  without 
restoring  to  the  other  whatever  he  has  received  under  it.  Peoria  Marine 
and  Fire  Insurance  Co.  v.  Botto,  516.     See  INSURANCE,  2. 

5.  The  general  rule  is,  that  a  party  will  not  be  permitted  to  treat  a  con- 
tract as  rescinded,  unless  he  can  place  the  other  party  in  statu  quo.  Gross 
ladies  in  a  vendee  may  excuse  a  vendor  in  not  promptly  refunding  money 
paid,  when  he  elects  to  treat  the  contract  as  rescinded,  and  he  will  hold  the 
money  subject  to  the  equities  between  the  parties.     Staley  v.  Murphy,  241. 

6.  But  the  rule  is  different  with  respect  to  negotiable  notes ;  these 
must,  in  all  cases,  be  surrendered  up  or  cancelled,  as  a  vendor  will  not  be 
permitted  to  rescind  a  contract  and  hold  the  notes  given  for  the  purchase 
money,  with  the  power  of  passing  them  to  innocent  holders,  and  thus  defeat 
the  equities  between  the  parties.     Ibid.  241. 

V.  Of  the  waiver  of  the  right  to  rescind,  by  an  attempt  to  enforce  the 
contract.     See  ESTOPPEL,  1. 

Construction  of  contracts. 

8.  Is  for  the  court.  The  rule  is  well  settled,  that  the  construction  of 
contracts,  written  or  verbal,  rests  exclusively  with  the  court,  and  they  can 
not  be  expounded  by  witnesses.     Lintntr  v.  Millikin,  179. 
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Contracts  construed. 

9.  Of  an  agreement  by  one  banker  that  money  might  be  deposited  to  his  credit 
in  another  barsk.     See  BANKS  AND  BANKERS,  1. 

10.  Where  a  contract  fixes  a  sum  as  liquidated  damages — whether  the  amount 
is  the  measure  of  damages,  or  a  penalty,  merely.  See  MEASURE  OF  DAMA* 
GES,  1  to  5. 

Contract  under  seal  by  one  partner. 

11.  When  binding  upon  the  other  partners.     See  PARTNERSHIP    3. 
Contracts  between  husband  and  wife. 

12.  Whether  valid  or  not.     See  HUSBAND  AND  WIFE,  1,  2. 
Maritime  contracts. 

13.  What  are  such.  See  ATTACHMENTS  AGAINST  BOATS  AND 
VESSELS,  1,  2,  3. 

Of  the  stamp  act. 

14.  The  validity  and  binding  force  of  a  contract,  created  and  valid  under 
State  laws — not  affected  by  omission  of  stamp.     See  STAMP  ACT,  1  to  5. 

CONVEYANCES. 

Description  of  the  grantees. 

1.  Where  the  grant  is  to  one  by  name,  "and  the  other  heirs  at  law  of"  one 
deceased,  all  the  heirs  of  the  latter  take  a  share  of  the  estate  as  fully  as  if 
specially  named  in  the  grant,  or  as  if  the  same  were  to  the  heirs  of  the 
deceased  without  specifically  naming  any  of  them.  Cook  el  al.  v.  Sinnamon 
215. 

Conveyance  of  land  of  married  women. 

2.  TVifi  husband  must  join.     See  MARRIED  WOMEN,  5. 
By  a  married  woman,  administratrix. 

3.  Her  husband  need  not  join.    See  ADMINISTRATION  OF  ESTATES,  12. 

CORPORATIONS. 
Service  of  process. 

Under  act  of  1853.     See  PROCESS,  1. 
Plea  in  abatement  by  a  corporation. 

Its  requisites.     See  ABATEMENT,  2. 
Municipal  corporations. 

Of  their  power  to  take  private  properly  for  public  use.  See  CONSTITU- 
TIONAL LAW,  1,  2,  3. 

COSTS. 
Costs  in  chancery. 

1.  When  not  decreed  to  the  successful  party.  A  party  who  was  a  minor, 
purchased  a  tract  of  land,  making  a  partial  payment,  and,  to  avoid  the  ques- 
tion of  minority  on  the  part  of  the  purchaser,  the  land  was  conveyed  to  his 
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COSTS.     Costs  in  chancery.     Continued. 

mother,  and  she  gave  her  notes  and  mortgage  to  secure  the  deferred  pay- 
ments. The  son  paid  off  these  notes,  and,  the  grantee,  his  mother,  having 
died  without  conveying  the  land  to  him,  he  filed  his  bill  in  chancery  against 
her  minor  heirs,  and  a  trust  was  declared  in  his  favor ;  but  it  was  held  he 
was  not  entitled  to  a  decree  for  costs.     Fleming  v.  McHale  ei  al.  282. 

2.  Although  the  omission  on  the  part  of  a  vendor  of  land  to  tender  a 
deed  to  the  purchaser  before  filing  a  bill  for  specific  performance,  will  not 
deprive  the  vendor  of  a  right  to  the  relief  sought,  yet  such  omission  on  the 
part  of  the  vendor  would,  no  doubt,  justify  the  court  in  refusing  to  decree 
costs  against  the  purchaser.     Boston  v.  Nichols,  354. 

Attorney's  fees  as  costs. 

3.  In  a  suit  in  chancery  for  partition  of  lands,  the  fees  of  the  attorney 
for  the  complainant  are  not  taxable  as  costs.  Wilhite  et  al.  v.  Pearcc  et  al. 
413. 

4.  In  a  suit  for  partition  and  the  assignment  of  dower,  on  the  motion  of 
solicitors  for  the  complainant,  on  the  coming  in  of  the  master's  report,  for 
an  order  on  the  master  to  pay  them  out  of  the  proceeds  of  the  sale,  their 
fees  in  the  case,  and  the  court  so  ordered,  it  was  held,  that  under  the  prac  • 
tice  of  our  courts,  statutory  costs  alone  are  taxable,  and  that,  as  solicitor's 
fees  are  not  of  this  character,  it  is  error  for  the  chancellor  to  allow  them, 
or  decree  their  payment.*     JEimer  v.  Eimer  et  al.  373. 

COVENANTS. 
Covenants  running  with  the  land.     See  CONDEMNATION  OJ"  LANk,  2. 

COVERTURE. 

Statute  op  limitations. 

Whether  disability  is  removed  by  the  married  woman's  act  of  1861.  See 
LIMITATIONS,  7. 

CRIMINAL  LAW. 

Op  the  indictment. 

1.  Description  of  the  party  injured.  It  is  a  rule  of  pleading,  that  the 
name  of  the  person  receiving  the  injury,  when  known,  must  be  set  out  in 
the  indictment ;  but  where  the  person  is  described  in  the  indictment  by  the 
initial  of  his  christian  name,  and  is  as  well  known  by  such  initial  as  by  his 
full  name,  which  is  a  question  for  the  jury  to  determine,  no  error  is  com- 
mitted,     Vandermark  et  al.  v.  The  People,  122. 

2.  Confidence  game.  An  indictment  which  is  framed  substantially  in  the 
form  of  the  second  section  of  the  act  of  Feb.  27,  1861,  charging  the  defen- 
dant with  unlawfully  and  feloniously  obtaining  money  by  means  of  the 
confidence  game,  is  good.     Morton  v.  The  People,  468. 

*But  see  the  act  of  April  16,  1869,  passed  since  the  decision  of  that  case. 
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3.  For  forging  bank  check — averment  or  proof  that  instrument  xoas 
stamped — not  required.  An  indictment  for  forging  a  bank  check,  need  not 
aver  that  the  instrument  alleged  to  have  been  forged  had  the  proper  revenue 
stamp  attached  to  it;  and  a  conviction  under  such  an  indictment  would  be 
good,  without  proof  of  such  fact,  if  the  instrument  was  proved  to  be  false 
and  forged,  and  made  with  the  intent  charged.      Cross  v.  The  People,  152. 

4.  Instrument  made  by  an  agent  in  the  name  of  hi?  principal,  not  necessary 
to  aver  agent's  authority.  And  in  such  case,  where  the  forged  paper  purported 
to  have  been  made  by  an  agent,  in  the  name  of  his  principal,  it  is  not  neces- 
sary that  the  indictment  should  aver  the  authority  of  the  agent,  or  to  aver 
that  it  was  so  drawn.     Ibid.  152. 

5.  Setting  out  instrument  in  hcec  verba  sufficient.  Under  our  code  of  crimi- 
nal procedure,  an  indictment,  setting  out  the  instrument  alleged  to  have 
been  forged,  in  hcec  verba,  with  an  averment  that  it  was  made  with  the  intent 
to  defraud  the  party  whose  name  is  signed  to  it,  is  good.     Ibid.  152. 

6.  Mode  of  charging  the  offense.  An  indictment  is  sufficient,  if  so  plainly 
drawn  that  the  nature  of  the  offense  maybe  understood  by  the  jury.  Ibid. 
152. 

Returning  indictment  into  court. 

*7.  What  is  evidence  thereof  There  is  not  error  in  a  record  which  recites: 
"Be  it  remembered,  that  on  the  18th  day  of  March,  1868,  the  following 
indictment  was  filed,  to  wit,"  and  then  gives  a  true  copy  of  the  indictment, 
indorsed,  "a  true  bill,"  with  the  names  of  the  witnesses.  Morton  v.  The 
People,  468. 

Delivering  list  op  witnesses. 

8.  When  sufficient.  Where  the  names  of  some  witnesses  appear  upon 
the  back  of  the  indictment,  the  court  will  presume  that  the  accused  was 
satisfied  with  the  list  furnished,  unless  the  record  shows  that  he  demanded 
a  more  complete  list.     Ibid.  468 

Withdrawal  op  plea,  conditionally. 

9.  Effect  of  a  stipulation  in  that  regard.  Where  a  defendant  pleaded  not 
guilty,  and  afterwards  by  an  agreement,  this  plea  is  withdrawn,  to  let  in  a 
motion  to  quash  the  indictment,  with  a  stipulation  that  if  the  motion  is 
overruled  the  trial  shall  immediately  proceed,  the  effect  of  the  stipulation 
is  to  re-enter  the  plea  after  the  motion  is  overruled.    Ibid.  468. 

Accessory  before  the  fact. 

10.  Punishable  as  a  principal.  Under  an  indictment  for  murder,  proof 
is  admissible  that  the  defendant  was  an  accessory  before  the  fact;  under 
our  statute  an  accessory  before  the  fact  being  deemed  a  principal,  and  pun- 
ishable as  such,  he  may  be  indicted,  tried  and  convicted  as  principal.  JDemp- 
seyv.  The  People,  323. 
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CRIMINAL  LAW.      Continued. 
Accomplice. 

11.  Definition  of.  An  accomplice  is  one  who  is,  in  some  way,  concerned 
in  the  commission  of  a  crime,  though  not  as  a  principal ;  and  this  includes 
all  persons  who  have  been  concerned  in  its  commission,  whether  they  are 
considered,  in  strict  legal  propriety,  as  principals  in  the  first  or  second 
degree,  or  merely  as  accessories  before  or  after  the  fact.  Cross  v.  Tht 
People,  153. 

12.  Conviction — supported  alone  by  the  testimony  of  an  accomplice.  The 
law  is  well  settled,  that  a  legal  conviction  may  be  had  upon  the  uncorrobo 
rated  testimony  of  an  accomplice.     Ibid.  153. 

Confidence  game. 

13.  Constitutional  law.  The  act  of  February  27, 1861,  creating,  defining 
and  prescribing  the  punishment  of  the  offense  known  as  the  confidence 
game,  is  not  in  violation  of  the  9th  section  of  article  13  of  the  constitution. 
Morton  v.  The  People.  468. 

©E  MALICE. 

14.  What  circumstances  will  allow  it  to  be  implied.  Where  a  party  charged 
with  an  assault  with  intent  to  commit  murder,  insists  that  the  prosecuting 
witness  was  shot  by  accident,  and  it  was  proved  that  the  shooting  was  done 
recklessly,  regardless  of  the  lives  of  others,  the  act  of  such  party  will  be 
construed  as  implying  general  malice,  rendering  him  amenable  to  the  penal- 
ties of  the  law.      Vandermark  et  al.  v.  The  People,  1 22. 

Assault  with  intent  to  kill. 

15.  Whether  the  charge  supported  by  the  proof.  Where  the  evidence 
shows  that  a  party  charged  with  an  assault  with  intent  to  kill,  was 
attacked  with  a  deadly  weapon,  without  notice  of  his  danger,  and  used  his 
pistol  in  self-defense,  and  the  evidence  fails  to  show  that  he  shot  at,  or  even 
towards  the  prosecuting  witness,  such  evidence  fails  to  sustain  the  verdict 
of  guilty  as  against  him.     Ibid.  122. 

Of  the  law  of  self-defense. 

16.  While  the  doctrine  is,  that  a  man,  threatened  with  danger,  must 
determine  from  appearances  and  the  actual  state  of  things  surrounding  him, 
as  to  the  necessity  of  resorting  to  self-defense,  and  if  he  acts  from  reasona- 
ble and  honest  convictions,  he  will  not  be  held  responsible,  criminally,  for 
a  mistake  as  to  the  extent  of  the  actual  danger,  where  other  judicious  men 
would  have  been  alike  mistaken  ;  at  the  same  time,  he  has  not  the  right  to 
provoke  a  quarrel  and  take  advantage  of  it,  and  then  justify  the  killing  of 
the  party  with  whom  he  has  provoked  the  quarrel.  Adams  v.  The  People, 
876. 

17.  Evidence — of  threats  by  the  deceased.  Where  a  party  on  trial  upon 
the  charge  of  murder,  defends  upon  the  ground  that  he  acted  in  self-defense, 
evidence  that  the  deceased  had  a  bowie-knife  inside  of  his  coat  only  a  short 
time  before  the  killing,  and  that  he  declared  he  would  cut  the  accused's 
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heart  out  with  it,  would  have  no  weight  with  the  jury,  it  not  being  shown 
the  prisoner  knew  the  fact,  or  acted  upon  the  suspicion  of  its  existence,  and 
it  appearing  the  deceased  had  no  evil  designs  toward  the  accused,  but  rather 
that  the  latter  sought  the  difficulty  in  which  the  killing  occurred.  Adams 
v.  The  People,  376. 
Evidence — exculpation  of  the  accused  by  the  deceased. 

18.  And  in  such  case,  the  dying  declaration  of  the  deceased,  that  he  did 
not  wish  the  accused  hurt  for  what  he  had  done,  and  that  accused  had  done 
nearly  right,  affords  no  evidence  of  anything  more  than  a  Christian  spirit  of 
forgiveness  toward  one  who  had  done  him  great  wrong,  and  a  new  trial 
would  not  be  granted  for  the  purpose  of  enabling  the  accused  to  prove  such 
declaration,  upon  the  ground  that  it  was  newly  discovered  evidence.  Ibid. 
376. 

•Jury  are  judges  of  the  law  and  the  fact. 

19.  Under  our  statute,  juries  in  criminal  cases  are  judges  of  the  law,  as 
well  as  of  the  fact,  and  they  have  the  right  to  pronounce  upon  the  law,  as  it 
may  seem  in  their  opinion  to  be.     Ibid.  376. 

Jury  in  charge  of  an  officer. 

20.  Duly  of  the  officer — and  effect  of  a  disregard  thereof  It  is  the  duty 
of  an  officer  in  charge  of  a  jury  in  a  criminal  case,  when  at  their  meals  or 
sleeping,  to  keep  them  entirely  removed  from  the  company  of  others.  It  is 
indiscreet  to  permit  them,  during  a  meal  or  when  in  their  lodging  room,  to 
be  in  company  with  others ;  but  unless  it  is  clearly  shown  they  were,  by 
such  exposure,  operated  on  in  some  way  to  the  prejudice  of  the  prisoner,  a 
judgment  of  conviction  will  not,  for  that  cause  alone,  be  reversed.  Ibid. 
376. 

21.  Presumption  in  respect  thereto.  Where  tne  record  shows  nothing  to 
the  contrary,  it  will  be  presumed  that  the  court  hearing  the  trial  discharged 
its  duty  by  sending  a  sworn  officer  with  the  jury.  Morton  v.  The  People, 
468. 

Arson. 

22.  To  defraud  an  insurance  company.  Under  the  act  of  1859,  which 
declares  that  if  any  person,  being  the  owner  of  such  property  as  is  enume- 
rated in  the  58th  section  of  the  criminal  code,  shall  willfully  and  maliciously 
set  fire  to  it,  with  intent  to  defraud  any  insurance  company,  he  shall  be 
deemed  guilty  of  arson,  and  punished  accordingly:  Held,  that  the  punish- 
ment must  be  under  the  58th,  and  not  the  59th,  section  of  the  criminal  code, 
and  that  the  intent  is  a  controling  element  in  the  crime ;  and  the  crime  is 
complete  if  the  act  is  done  with  such  intent,  whether  the  property  attemp- 
ted to  be  destroyed  is  covered  by  a  valid  policy,  or  one  that  could  not  be 
enforced  by  law.     McDonald  v.  TJie  People,  533. 


564:  INDEX. 

CRIMINAL  LAW.      Continued. 
Assault  with  intent  to  commit  a  rape. 

23.  Of  an  instruction  in  respect  thereto.  Where  a  party  is  upon  trial,  on 
a  charge  of  an  assault  with  intent  to  commit  a  rape,  and  the  jury  are  instructed 
that  if  they  believe,  from  the  evidence,  that  such  party  was  guilty  of  an 
attempt  to  commit  a  rape,  as  charged,  their  verdict  should  be  guilty  ;  such 
an  instruction  was  too  vague,  and  tended  to  mislead  the  jury.  Preisker  v. 
The  People,  382. 

Larceny. 

24.  Wliat  proof  insufficient  to  authorize  a  conviction  under  the  act  of  June 
2%th,  1867.  Where,  in  a  trial  for  larceny,  the  evidence  failed  to  disclose 
the  time  when  the  offense  was  committed,  other  than  the  statement  of  the 
prosecuting  witness,  to  the  effect  that  the  property  was  lost  "  about "  eighteen 
months  before  the  trial,  which  occurred  January  17th,  1868,  and  that  "some 
months  afterwards"  it  was  found  in  possession  of  a  party  to  whom  defendant 
had  sold  it:  Held,  that  the  expressions  "about"  and  "  some  months  after- 
wards" in  fixing  the  time  of  the  commission  of  the  larceny,  were  too  indefi- 
nite to  warrant  an  instruction  to  the  jury,  authorizing  the  punishment  to  be 
imposed  under  the  act  of  June  28th,  1867,  should  they  find  the  defendant 
guilty,  and  the  value  of  the  property  to  be  $15,  or  more.  Sloan  v.  Hie 
People,  76. 

25.  Under  act  of  March,  1867.  That,  under  this  evidence,  the  jury 
would  have  been  warranted  in  finding  the  offense  to  have  been  committed 
after  the  adoption  of  the  act  of  March  5th,  1867,  and  before  the  adoption 
of  the  act  of  June  28th,  1867,  and  if  so  found,  it  would  be  petty  larceny, 
had  the  jury  found  the  value  of  the  property  to  be  less  than  $25.     Ibid.  76. 

Tippling  house. 

26.  What  constitutes.  To  constitute  &  tippling  house,  it  is  necessary 
intoxicating  drinks  should  be  sold  therein.     Patten  v.  City  of  Centralia,  370. 

27.  Under  an  indictment  for  keeping  open  a  tippling  house  on  Sunday, 
where  it  was  proved  that  only  beer  was  sold,  it  was  held,  that  a  place  where 
beer  was  sold  by  the  glass  or  drink,  constituted  a  tippling  house,  within  the 
meaning  of  the  statute.    JCoop  v.  The  People,  327. 

Keeping  open  tippling  house  on  Sunday. 

28.  What  constitutes.  Where  an  ordinance  prohibits  keeping  open  any 
tippling  house  on  Sunday,  merely  opening  the  door  of  a  tippling  house  on 
Sunday,  would  not  constitute  the  offense  aimed  at  by  the  ordinance ; — to 
constitute  the  offense,  it  must  be  kept  open,  as  on  other  days,  for  tippling 
purposes.     Palten  v.  City  of  Centralia,  370. 

29.  A  person  will  be  held  liable  under  the  statute,  for  keeping  open  a 
tippling  house  on  Sunday,  when  it  is  shown  that  the  party  charged  with  the 
offense,  kept  the  saloon  open,  and  showed  his  willingness  and  readiness  to 
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sell  beer  on  Sunday,  whether  he  sold  but  a  single  glass,  or  did  not  even  sell 
any.     Koop  v.  The  People,  32 7. 

30.  Nor  is  it  any  defense,  that  such  party  kept  a  boarding  house,  and 
that  the  saloon  was  used  as  a  sitting  room  for  his  boarders,  provided  it  was 
also  accessible  to  the  public,  for  purposes  prohibited  by  the  statute.  Ibid. 
327. 

Evidence  in  criminal  cases. 

31.  Of  unsworn  testimony .  While  a  witness  was  testifying  in  behalf  of 
the  people,  on  the  trial  of  a  party  on  the  charge  of  murder,  a  juror  inquired 
of  a  by-stander,  who  had  not  been  sworn,  if  the  statements  of  the  witness 
were  true,  and  he  stated  they  were :  Held,  that  it  was  error  to  permit  such 
unsworn  testimony  to  go  to  the  jury.     Dempsey  v.  The  People,  323. 

32.  Whether  objection  should  have  been  made.  Nor  was  it  any  the  less 
error  to  permit  such  unsworn  statement  to  go  to  the  jury,  that  no  objection 
was  made  thereto,  as  the  prisoner,  in  a  capital  case,  stands  upon  all  his 
rights,  and  waives  nothing  by  his  silence  in  regard  to  such  testimony ;  nor 
was  it  incumbent  on  the  prisoner  to  move  to  have  it  excluded  from  the  jury  ; 
in  such  case  it  was  the  duty  of  the  court  to  prevent  the  statement  from 
being  made,  and  if  that  could  not  be  done,  then,  on  his  own  motion,  to 
exclude  it  from  the  jury.     Ibid.  323. 

33.  Proving  another  offense.  Upon  the  trial  of  a  party  indicted  for 
forgery,  evidence  of  another  forgery  committed  by  the  prisoner,  at  the  time 
of  the  commission  of  the  offense  for  which  he  was  on  trial,  is  competent  in 
identifying  the  party  and  the  transaction  and  as  res  gestae.  Cross  v.  The 
People,  153. 

Allegations  and  proofs. 

34.  As  to  description  of  a  forged  check.  In  an  indictment  for  forging  a 
bank  check,  the  check  was  set  out  in  hcec  verba,  with  the  omission  of  the 
figures  denoting  the  number  of  the  check,  and,  also,  of  the  letter  "  C" 
written  under  the  signature:  Held,  that  there  was  no  variance.     Ibid.  152. 

35.  Indictment  allegiytg  Hie  offense  was  committed  on  a  certain  Sunday. 
Where  an  indictment  for  keeping  open  a  tippling  house  on  Sunday,  alleges 
that  the  offense  was  committed  on  a  certain  Sunday  therein  named,  it  is 
sufficient,  to  sustain  the  indictment,  ander  the  statute,  to  prove  that  the 
offense  was  committed  on  a  Sunday  within  eighteen  months  before  the 
indictment  was  found.     Koop  v.  The  People,  327. 

.Former  conviction. 

36.  When  a  bar.  Where  an  indictment  for  keeping  open  a  tippling 
house  on  Sunday,  alleges  the  offense  was  committed  upon  a  certain  Sunday 
therein  named,  the  indictment  will  be  sustained  by  proof  that  the  offense  was 
committed  on  any  Sunday  within  eighteen  months  before   indictment  was 
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found,  and  a  recovery  under  the  indictment  may  be  pleaded  in  bar  of  any 
other  indictment  for  the  same  offense  alleged  to  have  been  committed  on 
any  Sunday  within  that  time.     Koop  v.  The  People,  327. 
Judgment  and  sentence. 

37.  Requisites — as  to  time  of  execution.  In  cases  not  capital,  the  time 
when  the  sheriff  shall  execute  the  sentence  of  the  court  forms  no  part  of 
the  judgment  or  sentence,  and  need  not  be  entered  of  record.  Morton  v. 
Tlie  People,  468. 

CURTESY. 

Character  op  the  estate. 

1.  Prior  to  the  act  of  1861,  known  as  the  married  woman's  act,  an  estate 
by  the  curtesy,  conferred  a  present  existing  right,  giving  to  the  owner  the 
authority  to  use  and  enjoy  it,  until  it  became  extinct.  Clark  v.  Thompson, 
25. 

DEBTOR  AND  CREDITOR. 
Hindering  and  delating  creditors. 

WJim  a  transaction  will  not  be  so  regarded.      See  FRAUD,  5  ;  ASSIGN- 
MENT, 2,  3. 
Debtor  may  prefer  his  creditors.     See  FRAUD,  6, 

DECLARATIONS.     See  EVIDENCE,  6. 

DECREE. 

Decree  upon  constructive  service. 

1.  When  it  becomes  conclusive.  A  decree  rendered  under  section  15  of 
the  act  entitled  "Chancery,"  is  but  interlocutory,  and  does  not  become  con- 
clusive, until  confirmed  by  the  lapse  of  three  years  from  the  time  of  its 
rendition.     Southern  Bank  of  St.  Louis  v.  Humphreys  et  al.  227. 

2.  Of  rights  acquired  in  tlie  meantime.  All  persons  acquiring  rights  under 
such  decree,  before  it  becomes  final  and  conclusive,  are  equally  affected  with 
notice  of  its  conditional  character,  and  all  interests  so  acquired,  whether  for 
a  valuable  consideration  or  otherwise,  are  entirely  dependent  upon  the  con- 
firmation of  the  decree,  and  which,  if  vacated,  renders  all  proceedings  under 
it  a  mere  nullity.     Ibid.  227. 

3.  Practice — on  application  to  be  let  in  to  defend.  Upon  petition  to  be 
allowed  to  answer  under  section  15  of  the  act  entitled  "  chancery,"  the  cor- 
rect practice  is,  to  let  the  former  decree  stand  until  the  final  hearing,  and 
then  make  such  decree,  either  setting  aside  the  former  one  and  dismissing 
the  bill,  or  confirming  or  modifying  the  same,  as  may  be  determined.  Ibid. 
227* 

*See  also,  Buck  v.  Beekly  et  al.,  45  111.  102,  and  Mulford  v.  Stalzenback, 
46  111.  303. 
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4.  Irregular  practice  in  such  case — cannot  be  attacked  in  a  collateral  pro- 
ceeding. Although  the  practice  is  irregular,  for  the  court  to  set  aside  and 
vacate  the  former  decree,  upon  the  petition  to  be  let  in  and  defend,  yet  such 
irregularity  cannot  be  attacked  in  any  collateral  proceeding,  and  such  decree 
setting  aside  and  vacating  the  former  decree,  will  be  held  binding,  until 
reversed  in  a  direct  proceeding.  Southern  Bank  of  St.  Louis  v.  Humphreys 
tt  al.  228. 

DECREE  PRO  CONFESSO. 
Op  evidence  in  support  thereof.     See  CHANCERY,  13. 

DEEDS.     See  CONVEYANCES. 

DEFAULT. 

Decree  pro  confesso. 

Of  evidence  in  support  thereof.     See  CHANCERY,  18. 

DEFINITIONS. 

"  Cattle  and  horses." 

Held  to  include  mules  and  asses,  under  the  statute  requiring  railroads  to  be 
fenced.     See  RAILROADS,  5. 

DEMURRER. 
What  it  admits.     See  MANDAMUS,  2. 

DESERTERS. 

Of  authority  to  arrest  them. 

1.  Seizure  of  private  property.  The  authority  to  arrest  a  person  in  the 
military  service  of  the  government,  as  a  deserter,  does  not  imply  the 
authority  to  seize  and  carry  away  the  private  property  of  the  person 
arrested ;  and  if  the  person  making  the  arrest  does  seize  and  carry  away  the 
property  of  the  person  so  arrested,  he  must  respond  to  him  in  an  appropri- 
ate action  therefor.     Clark  v.  Cumins,  372. 

DEVISE. 

Growing  crops. 

Whether  they  will  pass  on  a  devise  of  land.     See  GROWING  CROPS,  t. 

DILIGENCE. 

As  to  notice  of  papers  on  the  public  files. 
What  diligence  required.     See  NOTICE,  1. 

DISCRETIONARY. 

Amendment  of  bill  in  chancery. 

How  far  discretionary.     See  AMENDMENTS,  1. 
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Change  of  venue  in  quo  warranto. 

Whether  a  matter  of  right  or  discretion,     See  VENUE,  1,  2. 

DIVORCE  AND  ALIMONY. 

C/U8TODY  AND  SUPPORT  OF  INFANT  CHILDREN. 

1.  A  decree  dissolving  the  marriage  relation,  and  giving  the  custody  of 
the  children  to  the  mother,  because  of  the  unfitness  of  the  father,  and  allow- 
ing a  sum  in  gross  as  her  alimony,  does  not  impair  the  obligation  of  the 
father  to  support  them.     Plaster  v.  Plaster,  290. 

2.  While  the  father  is  still  liable  for  the  support  of  his  children  in  the 
custody  of  the  mother,  he  is  only  bound  to  provide  a  reasonable  and  proper 
support  according  to  the  age,  ability  and  circumstances  of  his  children,  and 
his  own  means ;  he  is  bound  to  provide  necessaries,  and  provision  for  their 
education  will  be  so  deemed,  but  he  will  not  be  charged  with  their  tuition, 
where  a  free  school  is  accessible  to  them.     Ibid.  290. 

3.  In  estimating  what  is  a  reasonable  and  proper  support  for  the  children, 
their  earnings  should  be  considered,  and  deducted  from  the  gross  sum 
adjudged  necessary ;  he  will  not  be  required  to  support  them  m  idleness. 
Ibid.  290. 

Alimony. 

4.  Of  an  allowance  in  gross — as  a  bar  to  further  claims.  Where  a  decree 
awards  a  sum  in  gross  as  alimony,  which  is  a  liberal  and  fair  proportion  of 
the  husband's  estate,  it  will  be  held  to  be  in  discharge  and  satisfaction  of  all 
further  claim  of  the  wife  to  a  future  support ;  semble,  that  the  provisions  of 
the  statute  authorizing  the  courts,  from  time  to  time,  on  application,  to  make 
alterations  in  the  allowance  of  alimony  is  applicable  only  to  cases  where  tha 

is  stipendiary.     Ibid.  290. 


EAST  ST.  LOUIS,  CITY  OF. 
Taking  private  property  for  public  use. 

Power  of  the  city  in  that  regard,  under  its  charter.  See  CONSTITU- 
TIONAL LAW,  3. 

EJECTMENT. 

When  the  action  will  lie. 

1.  By  a  vendor  against  his  vendee.  Where  a  purchaser  of  land,  who  haa 
not  yet  obtained  the  legal  title,  enters  into  possession  without  authority, 
his  vendor  may  reoover  the  possession  in  an  action  of  ejectment.  William* 
v.  Forbes,  148.* 

2.  Where  a  vendor  of  land  reserves  in  his  contract  the  right  to  rescind 
the  same,  at  his  own  option,  upon  a  failure  of  his  vendee  to  pay  the  notea 

- 

♦See  Smith  v.  Price,  42  111.  399. 
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given  for  the  purchase  price,  at  maturity,  and  elects  to  sue  upon  the  notes 
to  recover  the  purchase  money,  while  such  action  might  bar  an  action  of 
ejectment  subsequently  brought  against  his  vendee,  the  bringing  of  such 
action  of  ejectment  cannot  operate  to  bar  the  action  of  assumpsit  previously 
instituted  to  recover  the  purchase  money.      Williams  v.  Forbes,  148. 

Defense  by  a  vendee  in  possession. 

3.  When  availing.  Where  the  contract  which  let  a  vendee  into  posses- 
sion expressly  provided  for  a  re-entry  by  the  vendor  in  case  of  default  in 
payment,  but  contained  no  provision  as  to  the  money  paid  on  the  contract, 
or  the  notes  given  for  deferred  payments :  Held,  after  default  by  the  vendee, 
the  vendor  could  not  re-enter  without  offering  to  place  the  vendee  in  statu 
quo,  so  far  as  required  by  the  rules  of  law.  Also,  held,  that  the  contract  not 
being  legally  rescinded,  the  vendee  could  protect  bis  possession  in  an  action 
of  ejectment.     Sialey  v.  Murphy,  241. 

Claiming  from  common  source  of  title. 

4.  Evidence  required.  Where  the  parties  in  ejectment  both  claim  from  a 
common  source  of  title,  it  is  not  necessary  for  either  to  trace  title  beyond 
such  common  source.     JTuls  v.  Buntin,  396. 

Ejectment  against  a  tenant. 

5.  Of  notice  to  the  landlord.  The  statute  requires  a  tenant,  under  a  pen- 
alty, when  sued  in  ejectment,  to  give  immediate  notice  thereof  to  his 
landlord,  who  can  appear  and  defend  in  the  name  of  his  tenant,  or  may  be 
made  a  co-defendant  in  the  suit.     Oetgen  v.  Ross  et  al.  142. 

6.  And  when  a  landlord  has  received  notice  of  the  pendency  of  a  suit 
in  ejectment  against  his  tenant,  and  has  had  an  opportunity  to  defend,  he 
will  be  concluded  by  a  judgment  for  the  plaintiff,  and  liable  to  eviction,  if 
the  premises  have  been  surrendered  to  him,  notwithstanding  the  judgment 
may  have  been  only  against  the  tenant,  in  name.     Ibid.  142. 

*7.  Where  a  landlord  receives  no  notice  of  the  pendency  of  a  suit  in 
ejectment  against  his  tenant,  and  is  chargeable  with  no  fault  or  laches,  he 
cannot  be  evicted,  possession  having  been  surrendered  to  him  pending  the 
suit,  by  a  writ  of  possession  issued  on  the  judgment  against  the  tenant. 
Ibid.  142. 

8.  And  in  such  case,  the  court  should,  on  motion  of  the  landlord,  stay 
the  writ  as  against  him,  until  he  can  be  made  a  party  to  the  existing  suit, 
and  a  trial  be  had  upon  the  merits,  the  plaintiff  not  being  required  to  bring 
a  new  suit.     Ibid.  142. 

9.  When  landlord  will  not  be  deemed  guilty  of  laches  in  asserting  his  rights, 
after  judgment  against  tenant.  In  determining  the  question  of  laches  on  the 
part  of  the  landlord,  in  failing  to  make  application  to  set  aside  a  judgment 
by  default  in  ejectment,  taken  against  his  tenant,  at  the  earliest  day  possible, 

72— 47th  III. 
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after  learning  of  such  judgment,  the  fact,  that  up  to  the  time  of  making 
such  motion,  no  writ  of  possession  had  been  issued,  should  be  taken  into 
account.     Oetgen  v.  Ross  et  al.  142. 

Entry  op  a  party  pendente  lite. 

10.  Takes  subject  to  the  result  of  the  suit.  A  party  who  enters  under  a 
defendant  in  ejectment,  after  suit  commenced,  takes  subject  to  whatever 
judgment  may  be  rendered  therein,  and,  if  evicted,  cannot  complain  that 
he  was  not  made  a  party  to  such  suit.     Ibid.  142. 

11.  Position  of  a  landlord  who  re-enters  pendente  lite.  Where  a  landlord 
resumes  possession  of  the  demised  premises,  after  a  suit  in  ejectment  haa 
been  brought  against  his  tenant,  and  after  the  lease  of  the  tenant  has 
expired,  he  cannot  be  said  to  hold  under  his  tenant.  In  such  cases,  sections 
20  and  31  of  the  ejectment  act  have  no  application,  neither  the  title  nor  the 
possession  of  the  landlord  having  accrued  after  suit  brought.     Ibid.  142. 

Recovery  must  be  according  to  the  estate  claimed. 

12.  In  an  action  of  ejectment,  the  recovery  must  be  according  to  the 
claim  made  in  the  declaration.  The  plaintiff  cannot  recover  a  different 
estate  from  that  he  claims;  and  when  he  counts  for  the  whole,  he  cannot 
recover  an  undivided  interest.     Clark  v.  Thompson,  26. 

Writ  op  possession. 

13.  Within  what  time  it  should  be  sued  out.  Where  a  plaintiff  in  eject- 
ment fails  to  take  out  his  writ  of  possession  for  a  year  after  judgment,  it  is 
doubtful  if  he  is  entitled  to  it,  without  a  special  order.  Oetgen  v.  Boss 
et  al.  143. 

14.  Control  of  court  over  writ  of  possession.  In  the  action  of  ejectment, 
the  court  that  renders  the  judgment  exercises  a  species  of  equitable  juris- 
diction over  the  writ  of  possession,  recalling  it,  if  justice  requires,  and 
sometimes,  after  execution,  awarding  a  writ  of  restitution.     Ibid.  143. 

ELECTIONS. 
To  ascertain  number  op  legal  voters. 

1  How  determined.  The  vote  cast  at  any  general  election  is  prima  facie 
evidence  of  not  only  the  result  of  the  election,  but  also  of  the  number  of 
legal  voters  in  the  county.  This  presumption  will  be  acted  upon  until 
rebutted,  and  the  registry  lists  cannot  rebut  or  overcome  it.  T/ie  People 
ex  rel.  v.  Garner,  246. 

Registry  law. 

2.  Of  its  application  to  elections  for  the  removal  of  a  county  scat.  The  act 
of  1865,  providing  for  the  registry  of  electors,  and  to  prevent  frauds  in 
elections,  does  not  apply  to  elections  held  for  the  purpose  of  deciding  upon 
the  removal  of  a  county  seat.     Boren  v.  Smith  et  al.  482. 
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AS  TO  THE  RIGHT  TO  VOTE. 

3.  Proof  required  under  tJie  registry  law.  An  action  will  not  lie  against 
the  judges  of  an  election,  for  refusing  the  vote  of  a  person  who  was  not 
registered  as  a  voter,  and  who  failed  to  comply  with  the  requirements  of 
section  7  of  the  act  of  1865,  relative  to  the  proof  to  be  made  in  such  cases. 
Nor  will  the  fact  that  such  refusal  was  placed  on  grounds  not  tenable,  change 
their  liability.     Byler  et  al.  v.  Asher,  101. 

4.  Under  this  act,  a  person  who  has  not  been  registered  as  a  voter,  must 
not  only  show  by  his  own  affidavit,  that  he  is  an  inhabitant  of  the  district 
in  which  he  offers  his  vote,  but  he  must,  in  addition,  establish  such  fact  by 
the  affidavit  of  a  "  householder  and  registered  voter"  of  such  district. 
Ibid.  101. 

5.  And  in  such  case,  the  fact  that  the  person  offering  his  vote  was  well 
known  to  the  judges  of  the  election,  who  knew  that  he  resided  in  the 
district  and  had  previously  been  in  the  habit  of  voting  therein,  does  not 
dispense  with  the  proof  required  by  the  statute.     Ibid.  101. 

Constitutionality  op  registry  law. 

6.  In^'equiring  proof  of  non-reghtered  voters.  The  requirements  of  this 
act,  relative  to  the  proof  to  be  made  by  persons  whose  names  have  not  been 
registered,  are  reasonable,  and  within  the  scope  of  legislative  power,  and 
are  not  calculated  to  abridge  the  elective  franchise.    Ibid.  101. 

What  are  general  elections. 

7.  In  a  constitutional  sense.  The  annual  November  elections,  provided 
for  by  legislative  enactment,  are  general  elections,  within  the  meaning  of 
the  constitution.     The  People  ex  rel.  v.  Garner,  246. 

Adopting  township  organization. 

8.  Of  elections  in  respect  thereto.     See  TOWNSHIP  ORGANIZATION,  1. 

ELECTION  OF  REMEDIES. 
Effect  thereof  as  an  estoppel.     See  ESTOPPEL,  1. 

ERROR. 

Waiver  of  error. 

Of  answering  a  bill  in  chancery  after  the  overruling  of  a  motion  to  dissolve  an 
injunction.     See  INJUNCTIONS,  2. 
Error  will  not  always  reverse.     See  PRACTICE   IN   THE    SUPREME 
COURT,  1,  2. 

ESTOPPEL. 

1.  Election  of  remedies.  Where  a  vendor  of  land  reserves  in  his  contract 
the  right  to  rescind  the  same,  at  his  own  option,  upon  a  failure  of  his  ven- 
dee to  pay  the  notes  given  for  the  purchase  price,  at  maturity,  and  elects  to 
Bue  upon  the  notes  to  recover  the  purchase  money,  while  such  action  might 
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bar  an  action  of  ejectment  subsequently  brought  against  his  vendee,  the 
bringing  of  such  action  of  ejectment  cannot  operate  to  bar  the  action  of 
assumpsit  previously  instituted  to  recover  the  purchase  money.  Williamt 
v.  Forbes,  148. 

2.  Sale  of  chattel*  in  presence  of  mortgagee  thereof.  Where  a  mortgagee 
of  personal  property,  not  in  possession,  is  present  at  the  sale  of  such  pro- 
perty by  the  mortgagor  to  another,  and  such  mortgagee,  on  being  asked  to 
fix  the  price  between  the  mortgagor  and  the  purchaser,  does  so,  but  does 
not  notify  the  purchaser  of  his  mortgage,  and  the  property  was  afterwards 
delivered  to  the  purchaser :  Held,  the  mortgagee  cannot  recover  the  property 
fcs  against  such  purchaser  without  notice.     Brooks  v.  Record,  30. 

3.  Mistake  in  delivery  of  patents.  Where  two  persons,  both  bearing  the 
same  name,  became  entitled  to  military  bounty  land,  and  a  patent  was  issued 
to  each  for  certain  lands,  differently  located,  and  in  the  delivery  of  the 
patents  a  mistake  occurred,  by  which  the  patent  of  the  one  was  delivered 
to  the  other,  but  both  acted  on  the  facts  of  the  case  existing  at  the  time, 
and  profited  out  of  the  same,  without  objection  being  made  on  the  part  of 
either:  Held,  that  neither  their  grantees  nor  any  other  person,  could  raise 
the  question  of  such  mistake  in  the  delivery  of  the  patents ;  and  that  each 
of  them  and  their  representatives,  were  estopped  from  claiming  the  land  of 
the  other.     Gardner  v.  Ladue^  212. 

4.  As  to  knowledge  of  papers  on  public  files.     See  NOTICE,  1. 

EVIDENCE. 
Parol  evidence. 

1.  To  prove  the  assent  by  the  members  of  a  firm  to  a  contract  under  teal 
executed  by  one  partner.     See  PARTNERSHIP,  3. 

Secondary  evidence. 

2.  In  case  of  lost  patent.  Where  a  party  in  ejectment  relies  upon  a  patent 
title,  and  alleges  the  loss  of  the  patent,  the  book  filed  in  the  county  clerk's 
office,  giving  the  names  of  purchasers  and  the  date  of  each  entry  of  land  in 
the  county,  not  certified  to  by  the  register  of  the  land  office,  is  not  admissi- 
ble in  evidence  to  prove  the  entry  of  the  land.     Hals  v.  Bunlin,  396. 

Rebutting  evidence.  I 

3.  What  constitutes.  Where  a  defendant  in  ejectment  sets  up  the  statute 
of  limitations,  the  plaintiff  may  show,  in  rebuttal  thereof,  that  the  persons 
under  whom  he  claims  were  minors,  against  whom  the  statute  could  not  run. 
Such  evidence  on  the  part  of  the  plaintiff  is  properly  rebutting,  and  not 
evidence  in  chief.     Ibid.  396. 

Presumptive  evidence. 

4.  Where  an  employee  of  a  railroad  company  has  received  injury,  while 
in  the  discharge  of  his  duty,  and  a  station  agent,  in  his  capacity  as  such, 
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assumes  certain  liabilities  in  his  behalf,  for  nurse  and  medical  attendance, 
and  writes  a  letter  to  the  general  superintendent,  stating  the  facts,  it  is  pre- 
sumed the  superintendent  received  such  notice,  and  in  the  absence  of  any 
instruction  to  the  contrary,  consented  on  the  part  of  the  railroad  company, 
to  assume  the  liabilities  of  the  station  agent  for  all  reasonable  charges  in 
that  behalf.     Toledo,  Wabash  &  Western  Railway  Co.  v.  Rodrigues,  189. 

5.  Of  delivery  by  a  carrier  to  the  proper  person.  "Where  a  person  pro- 
fessing to  be  the  consignee  of  a  money  package,  is  identified  to  the 
satisfaction  of  the  person  charged  with  the  delivery,  by  a  trustworthy  per- 
son, as  the  proper  consignee,  about  the  time  it  may  reasonably  be  expected 
such  consignee  will  call  for  such  a  package,  and  tells  the  person  delivering 
to  write  his  name  in  the  receipt  book:  Held,  that  proof  of  these  facts  was 
sufficient  to  raise  a  presumption  of  a  proper  delivery  to  the  true  consignee, 
which  the  consignor,  in  an  action  against  the  carrier,  must  meet  by  a  pre- 
ponderance of  testimony.      TenEyck  v.  Harris,  268. 

Declarations. 

6.  Whether  admissible.  In  an  action  by  a  consignor  against  a  carrier,  for 
non-delivery  of  a  money  package  to  the  consignee,  the  declarations  of  the 
consignee  in  respect  to  facts  going  to  show  the  package  was  not  delivered, 
made  after  the  time  when  the  carrier  has  shown,  prima  facie,  it  was  delivered, 
are  not  admissible  on  behalf  of  the  plaintiff.     Ibid.  268. 

Answer  op  a  co-defendant  in  chancery. 

7.  When  it  may  be  used  against  another.  An  exception  to  the  general 
rule,  that  the  answer  of  one  co-defendant  in  chancery  cannot  be  evidence 
against  another,  prevails  in  cases  where  the  parties  have  a  joint  interest, 
either  as  partners  or  otherwise,  in  the  transaction  to  which  the  answer  may 
relate.     Pensoneau  v.  Pulliam  et  al.  58. 

Proving  testimony  given  on  a  former  trial. 

8.  When  allowable.  Where  a  witness  has  died,  become  insane,  or  is  kept 
away  by  the  adverse  party,  as  between  the  same  parties,  it  is  competent  to 
show  what  such  witness  testified  on  the  former  examination.  Qucere  : 
whether  such  testimony  would  be  allowed  in  case  where  the  witness  had 
departed  the  jurisdiction  of  the  court.      Cook  v.  Stout  et  al.  580. 

9.  But  in  cases  where  all  the  witnesses  are  still  living,  and  their  testi- 
mony might  be  retaken,  secondary  evidence  will  not  be  permitted  to  show 
what  such  witness  testified  on  the  previous  examination,  merely  for  the  rea- 
son that  the  second  examination  of  such  witness  is"  less  satisfactory  than  the 
first.     Ibid.  530. 

Proof  op  thk  value  of  services. 

10.  Witness  must  have  knowledge  on  the  subject.  In  an  action  to  recover 
for  work  and  labor  performed,  where  the  plaintiff  testified  that  he  was  to 
receive  for  his  services  "  the  custom  of  the  country :"  Held,  that  the  defen» 
dant  could  not  be  permitted  to  show  what  such  services  were  worth,  by  a 
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witness  who  did  not  profess  to  have  any  knowledge  of  the  service  claimed 
to  have  been  performed,  the  kind  thereof,  or  the  manner  of  its  performance. 
Byrne  v.  Byrne,  507. 

Proof  to  establish  a  running  account. 

11.  What  is  proper.  And  in  such  case,  where  the  defendant  originally 
pleaded  the  general  issue,  set  off,  and  the  statute  of  limitations,  upon  which 
a  trial  was  had  and  a  verdict  found  against  him,  and  anew  trial  was  awarded, 
but  before  such  trial  he  withdrew  the  plea  of  set  off  and  bill  of  particulars 
filed  therewith:  Held,  that  on  such  second  trial  it  was  proper  to  permit  such 
bill  of  particulars  to  be  used  in  evidence  against  the  defendant,  as  showing 
a  running  account  between  the  parties.     Ibid.  507. 

Handwriting. 

12.  Mode  of  proof  tliereof.  The  rule  is  well  settled,  that  a  witness  who 
obtained  his  knowledge  of  a  person's  handwriting  by  having  seen  him  write, 
is  competent  to  say  whether  another  paper,  or  another  word,  or  name,  waa 
in  the  handwriting  of  such  person.      Cross  v.  The  People,  153. 

13.  And  the  fact  that  such  witness  had  seen  the  party  write  but  once, 
does  not  go  to  the  competency  or  admissibility  of  his  evidence,  but  only  to 
the  weight  which  should  be  given  to  it  by  the  jury.     Ibid.  153. 

Questioning  judicial  proceedings  collaterally. 

14.  For  want  of  jurisdiction  of  the  person.     The  presumption  that  juris- 
diction of  the  person  was  acquired,  in  a  cause  adjudicated  by  a  court  of 
general  jurisdiction,  is  liable  in  all  collateral  proceedings  to  be  rebutted 
Clark  v.  Thompson,  25. 

15.  What  will  establish  such  want  of  jurisdiction.  When  the  record  shows 
gervice  which  is  insufficient,  and  there  is  no  finding  of  the  court  from  which 
it  may  be  inferred  that  there  was  other  service,  or  appearance,  then  the  pre- 
sumption that  the  court  had  jurisdiction  of  the  person,  is  rebutted,  and  it 
must  be  held  that  the  court  acted  upon  the  insufficient  service.     Ibid.  25. 

16.  Where  the  court  has  jurisdiction  of  the  subject  matter  and  of  the 
parties,  and  has  adjudicated  in  the  case,  that  determination  cannot  be 
attacked  collaterally,  however  erroneous.  But,  if  the  jurisdiction  were 
wanting,  the  decree  and  proceedings  under  it  would  not  bind  any  one,  and 
may  be  attacked  in  any  legal  proceeding.     Huls  v.  Buntin,  396. 

17.  Irregularity  in  setting  aside  a  decree  rendered  upon  constructive  service. 
Although  the  practice  is  irregular,  for  the  court  to  set  aside  and  vacate  a 
decree  rendered  upon  constructive  service,  upon  the  petition  of  the  defen- 
dant to  be  let  in  to  defend,  yej;  such  irregularity  cannot  be  attacked  in  a 
collateral  proceeding.     Southern  Bank  of  St.  Louis  v.  Humphreys  ei  al.  227. 

18.  On  the  ground  of  fraud  by  an  administrator  in  procuring  an  order  for 
sale  of  land.     See  ADMINISTRATION  OF  ESTATES,  10. 
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Admissibility  of  evidence,  generally. 

19.  Whether  an  agreement  constitutes  a  partnership.  In  a  suit  where  the 
parties  were  introduced  as  witnesses,  it  was  held  not  to  be  competent  to 
ask  them  whether  they  regarded  themselves  or  each  other  as  partners,  in  a 
certain  transaction  between  them.  The  construction  of  contracts,  written 
or  verbal,  rests  exclusively  with  the  court,  and  they  cannot  be  expounded 
by  witnesses.     Lintner  v.  Millikin,  178. 

20.  As  to  the  purpose  for  which  it  is  offered.  It  is  not  error  for  a  court 
to  refuse  to  admit  evidence  which  constituted  no  defense  to  an  action,  but 
which  may  have  been  proper  for  the  purpose  of  mitigating  damages,  when 
such  proof  was  offered  as  a  defense  alone.  To  have  made  it  admissible,  it 
should  have  been  offered  to  mitigate  damages,  and  not  as  a  defense.  Byler 
et  al.  v.  Asher,  101. 

Preserving  evidence  in  chancery. 

Of  the  necessity  and  manner  thereof.     See  CHANCERY,  18,  19,  20. 
Infant  defendants. 

Strict  proof  required.     See  INFANTS,  1. 
In  support  of  a  sheriff's  deed. 

What  evidence  required  to  support  it,  and  what  allowed  to  defeat  it.  See 
SALES,  3  to  7.  * 

On  modifying  a  decree. 

Of  t/ie  mode  of  talcing  evidence.     See  CHANCERY,  16,  17. 
Evidence  of  insanity. 

Whether  sufficient.     See   INSANITY,  1,  2. 

TIte  rule  in  that  regard  in  reference  to  a  gift.     Same  title,  3. 
Proof  of  agent's  authority. 

Presumptive  evidence.     See  AGENCY,  1. 

Evidence  in  criminal  cases.     See  CRIMINAL  LAW,  31,  32,  S3. 
Rules  of  evidence  in  State  courts. 

Subject  alone  to  the  control  of  the  States — and  not  of  the  federal  government. 
See  STAMP  ACT,  1,  2. 

EXCESSIVE  DAMAGES. 
When  new  trial  awarded  therefor.     See  NEW  TRIAL,  7  to  10. 

EXECUTION. 
Sale  of  property  exempt  from  execution.* 

1.  Whether  officer  liable.  Where  a  constable  levied  upon  and  sold  per- 
sonal property,  selected  and  claimed  by  the  execution  debtor  as  exempt  from 

*See  also,  Churchman  v.  Stockton,  46  111.  410,  and  The  People,  for  use, 
etc.  v.  Palmer  et  al.  ib.  398. 
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execution,  of  which  the  officer  had  notice,  and  such  execution  debtor  had 
at  the  time  other  personal  property  in  his  possession,  which  he  failed  to 
produce  in  lieu  of  the  exempted  property,  such  officer  is  not  liable  for  the 
penalty  prescribed  for  selling  property  exempt  from  execution.  Smothers  v. 
Holly,  331. 

2.  And  it  is  not  sufficient  to  excuse  the  debtor  from  delivering  to  the 
officer  the  other  property  in  his  possession,  that  there  was  a  chattel  mort- 
gage thereon,  unless  he  should  inform  the  officer  of  the  condition  of  the 
property,  in  order  that  he  might  act  advisedly  in  the  premises.     Ibid.  S31. 

Keturn  upon  an  execution. 

3.  Its  effect  upon  title  under  sheriff's  deed.     See  SALES,  4. 

EXEMPTION. 

Sale  of  property  exempt  from  execution. 

Liability  of  the  officer.     See  EXECUTION,  1,  2. 

FEES. 

Of  the  marshal  of  the  city  of  Cairo. 

1.  For  conveying  prisoners  to  penitentiary — determined  by  the  act  of  1851. 
The  compensation  of  the  marshal  of  the  city  of  Cairo,  for  services  in  con- 
veying prfsoners  to  the  penitentiary,  must  be  determined  by  the  act  of 
Feb.  15,  1851,  amendatory  of  chap.  81,  of  the  R.  S.,  entitled  "Penitentiary," 
without  regard  to  the  act  of  Feb.  16,  1865,  raising  the  fees  of  sheriffs  in 
certain  counties,  for  such  services.     The  People  ex  rel.  Hodges  v.  Miner,  33. 

FENCING  RAILROADS. 

Condemnation  of  lands. 

Of  the  cost  of  fencing  as  an  element  of  damages.  See  CONDEMNATION" 
OF  LAND,  1. 

Negligence. 

In  leaving  dozvn  bars  in  a  line  of  fence.     See  NEGLIGENCE,  13,  14. 
And  in  not  keeping  fences  in  repair.     Same  title,  11,  12. 
Also,  see  RAILROADS,  4. 

FORCIBLE  ENTRY  AND  DETAINER. 
Amendment  of  an  appeal  bond. 

1.  On  an  appeal  from  a  justice  of  the  peace.     See  AMENDMENTS,  2. 

Of  an  additional  bond. 

2.  On  continuance  of  an  appeal  in  the  circuit  court.  Where  the  defendant, 
in  an  action  of  forcible  entry  and  detainer,  appeals  from  the  judgment  of  a 
justice  of  the  peace  to  the  circuit  court,  within  such  time  that  the  cause 
will  not  stand  for  trial  at  the  first  term  of  the  court,  the  court  may  require 
the  party  taking  the  appeal,  to  file  a  bond  in  addition  to  the  appeal  bond,  to 
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FORCIBLE  ENTRY  AND  DETAINER.     Of  an  additional  bond.     Continued. 
secure  the  rents  which  may  accrue  between  that  term  and  the  term  to  which 
the  cause  is  necessarily  continued,  and  on  the  neglect  of  the  party  to  comply 
with  the  rule  in  that  regard,  the  court  may  dismiss  the  appeal.     Eider  v. 
Bag/ey,  365. 

Allegations  and  proof. 

8.  The  extent  of  possession,  as  alleged  by  the  plaintiff \  must  be  proved.  See 
PLEADING  AND  EVIDENCE,  2. 

FORFEITURE. 
Forfeiture  of  plank  road  charter. 

Its  effect  upon  the  rights  of  the  parties  and  the  public.  See  HIGHWAYS, 
9,  10. 

FORMER  ADJUDICATION. 
Whether  conclusive. 

1.  And  upon  whom.  The  general  rule  is,  that  a  former  adjudication  is 
conclusive  between  parties  and  privies,  as  to  the  subject  matter  involved. 
But  this  rule  cannot  be  invoked  to  aid  a  party  who  knew  his  claim  was 
groundless  at  the  time  of  the  former  adjudication,  in  a  suit  against  him  by 
the  parties  defrauded,  where  not  estopped  by  their  want  of  diligence. 
Shinkle  v.  Letcher,  217. 

FORMER  CONVICTION.     See  CRIMINAL  LAW,  36. 

FORMER  DECISIONS. 
Garnishment. 

1.  It  is  held  that  money  in  the  hands  of  a  special  master  in  chancery, 
being  the  proceeds  of  a  sale  of  land  in  a  partition  suit,  and  which  funds  the 
court  appointing  him  had  by  a  final  order  directed  to  be  paid  over  to  one  of 
the  parties,  is  subject  to  be  garnisheed  by  the  creditors  of  the  party  to  whom 
the  money  was  directed  to  be  paid,  and  this  rule  does  not  militate  against 
that  laid  down  in  Reddick  v.  Smith,  3  Scam.  451,  and  L'ghtner  v.  Sleinagelt 
35!  HI.  515,  and  is  in  entire  accordance  with  Pierce  v.  Carlton,  12  111.  358. 
Weaver,  Admr.,  v.  Davis,  235. 

Grass  and  weeds  growing  on  railroad  track. 

2.  Relative  diligence  required  of  railroads  and  of  ovmers  of  adjacent  lands. 
The  rule  laid  down  in  Buss  v.  TJie  Chicago,  Burlington  ds  Quincy  Railroad 
Co.,  28  111.  9,  on  the  question  of  the  duty  of  a  railroad  company  to  prevent 
the  growth  of  grass  and  weeds  upon  their  track,  is  not  regarded  as  the  doc- 
trine of  this  court.  Illinois  Central  Railroad  Co.  v.  Frazier,  505.  See 
NEGLIGENCE,  6. 
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FORMER  DECISIONS.     Continued. 
Tax  title— notice. 

3.  The  doctrine  that  a  claimant  under  a  tax  title  must  show  that  he  gave 
the  notice  prescribed  by  the  constitution,  as  laid  down  by  this  court  in  Hoi." 
brook  v.  Fellows,  38  111.  440,  has  reference  to  cases  where  a  paramount  title 
is  claimed  under  the  tax  deed,  and  not  to  cases  where  such  deed  is  merely 
color  of  title,  under  the  statute  of  limitations.  Morrison  et  al.  v.  Norman 
etal.411. 

FRAUD. 
What  constitutes  fraud. 

1.  Of  misrepresentations  by  a  vendor  of  land  respecting  the  price  paid  by 
himself  Where  a  vendor  of  lands,  falsely  stated  to  the  purchaser  that  he 
himself  had  paid  $85.00  per  acre  for  them ;  and,  thereupon,  received  that 
price,  when,  in  fact,  he  had  paid  but  $75.00  per  acre,  such  mis-statement,  in 
the  absence  of  a  fiduciary  relation  between  the  parties,  is  not  sufficient 
cause  for  rescinding  the  sale,  much  less  to  allow  the  purchaser  to  retain  the 
property,  and  recover  back  a  part  of  the  purchase  price.  Banta  v.  Palmer, 
99. 

Allegation  of  fraud. 

2.  Of  a  proper  allegation  thereof  Where  the  bill  alleges  fraud  against 
the  payee  and  assignees  of  a  note,  in  the  assignment  of  it,  to  avoid  garnish- 
ment or  enjoining  of  payment,  the  bill  should  aver  the  material  facts  upon 
which  the  allegation  of  fraud  is  based.     Klein  v.  Horine,  430, 

Fraudulent  transfer  of  note. 

3.  Assignee  must  participate.  Where  it  is  alleged  that  the  assignment  of 
a  note  was  fraudulent,  for  the  purpose  of  hindering  and  defeating  the  credi- 
tors of  the  original  holder,  it  must  appear  that  the  assignee  participated  in 
the  fraud,  in  order  that  the  assignment  may  be  set  aside.     Ibid.  430. 

Fraudulent  title. 

4.  Not  cured  by  decree  in  confirmation  thereof.  Where  a  vendee  of  lands, 
at  an  execution  sale,  knowing  that  the  judgment  upon  which  his  title  rests, 
is  satisfied,  obtains  a  decree  setting  aside  conveyances,  fraudulent  as  to 
judgment  creditors,  and  in  confirmation  of  title  in  himself,  still  concealing 
from  adverse  claimants  his  knowledge  that  the  judgment  is  satisfied,  his  title 
is  fraudulent,  and  may  be  impeached  in  equity,  notwithstanding  the  former 
decree  in  relation  to  the  same  title.     Shinkle  v.  Letcher,  216. 

Hindering  and  delaying  creditors. 

5.  Of  a  particular  transaction.  A  gave  to  B,  his  brother,  a  note,  the 
consideration  for  which  was,  to  reimburse  B  to  the  extent  of  one  half  of 
the  expenses  incurred  by  him  in  maintaining  their  indigent  parents,  for  a 
period  of  nearly  thirty  years,  and  afterwards  gave  to  him  a  warrant  of  attor- 
ney,   authorizing    a   confession    of  judgment  to  be  made  for   the    amount 
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specified  in  the  note,  which  was  done :  Hsld,  in  a  suit  against  the  estate  of 
A,  to  recover  the  amount  of  the  judgment,  it  appearing,  that  at  the  time  of 
the  transaction  there  was  no  creditor  who  could  have  been  defrauded  thereby , 
and  that  no  such  intent  actuated  the  parties,  the  debt  was  bona  fide,  and  did 
not  come  within  the  statute  of  frauds.     Howell  et  aL,  Exrs.,  v.  Edmunds,  79. 

Debtor  may  prefer  creditors. 

6.  Nor  would  it  be  any  objection,  that  there  were  other  creditors  of  A, 
at  the  time  the  judgment  was  so  confessed  ;  the  debt  being  a  bona  fide  one, 
he  had  a  right  to  prefer  B,  to  any  of  the  others.     Ibid.  79. 

Who  may  allege  fraud. 

7.  Neither  the  parties  to  a  fraudulent  transaction,  nor  their  executors, 
can  avoid  the  act  by  reason  of  the  fraud.     Ibid.  79. 

Who  not  affected  by  fraud. 

8.  Of  purchasers  at  an  administrator's  sale  of  land.  See  ADMINISTRA- 
TION OF  ESTATES,  8,  9,  10. 

Of  a  transfer  in  fraud  of  creditors. 

9.  Whether  an  assignment  of  a  chose  in  action,  for  the  benefit  of  certain 
creditors  is  fraudulent  as  to  other  creditors.     See  ASSIGNMENT,  2,  3. 

Assignment  for  the  benefit  of  creditors. 

10.  Whether  fraudulent.  See  ASSIGNMENT  FOR  THE  BENEFIT  OF 
CREDITORS,  1. 

Settlement  by  husband  upon  wife. 

1 1 .  Whether  in  fraud  of  creditors  of  the  husband.  See  HUSBAND  AND 
WIFE,  5,  6. 

When  fraud  is  presumed. 

12.  Where  a  person,  in  a  fiduciary  capacity  purchases  at  his  own  tale.  See 
PURCHASERS,  1. 

FRAUDS,  STATUTE  OF.     See  STATUTE  OF  FRAUDS. 
GARNISHMENT. 

AGAIXSr  WHOM  THE  PROCESS  WILL  LIE. 

1.  As  regards  persons  holding  money  in  an  official  and  an  individual  capa- 
city. Money  in  the  hands  of  a  special  master  in  chancery,  being  the  pro- 
ceeds of  a  sale  of  land  in  a  partition  suit,  and  which  funds,  the  court 
appointing  him  had  by  a  final  order  directed  to  be  paid  over  to  D,  as  belong- 
ing to  him,  may  be  attached  by  D's  creditors  as  property  belonging  to  him. 
Weaver,  Admr.,  v.  Davis,  235. 

2.  Whenever  an  official  holds  money  merely  as  the  agent  of  the  law,  he 
cannot  be  charged  on  garnishee  process  in  respect  to  such  funds.  But 
whenever  his  liability  becomes  changed,  from  an  official  to  one  personal,  he 
is  amenable  to  the  process.     Ibid.  235. 
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GRANT.     See  CONVEYANCES. 

GROWING  CROPS. 
Devise  of  land. 

1.  Whether  growing  crops  will  pass  thereby.  Where  the  owner  of  land 
devises  the  same,  there  being  a  growing  crop  on  the  land  at  the  time  the 
title  of  the  devisee  vests,  the  crop  being  owned  by  the  testator  and  another, 
as  tenants  in  common  thereof,  the  portion  of  the  crop  which  would  have 
belonged  to  the  testator,  had  he  lived  until  it  matured,  would  pass  with  the 
land  under  the  devise,  there  being  no  reservation  of  the  crop  in  the  will. 
Creel  v.  Kirkham,  344.* 

GUARANTY. 
Extent  op  a  guaranty. 

Where  it  is  agreed  that  money  may  be  deposited  in  one  bank  to  the  credit  of 
another.     See  BANKS  AND  BANKERS,  1. 

GUARDIAN  AD  LITEM. 

Service  op  process  upon  minors. 

Necessity  therefor — not  obviated  by  ansioer  of  guardian  ad  litem.  See 
ADMINISTRATION  OF  ESTATES,  5,  6,  7. 

GUARDIAN  AND  WARD. 
Service  op  process  upon  minors. 

17ie  guardian  cannot  admit  service.  See  ADMINISTRATION  OP 
ESTATES,  6. 

HANDWRITING. 
Mode  of  proof  thereof.     See  EVIDENCE,  12,  13. 

HIGHWAYS. 
Highway  Commissioners. 

1.  Of  their  powers — construction  of  bridges.  The  commissioners  of  high- 
ways have  no  authority  to  order  the  construction  of  a  bridge  at  a  place 
where  no  highway  exists  ;  and  if  such  fact  appears,  the  board  of  supervisors 
to  whom  the  estimate  has  been  reported,  may  disregard  their  action.  The 
existence  of  a  public  highway  is  the  first  predicate.  The  People  ex  rel.  Stine 
▼.  Board  of  Supervisors  of  Vermilion  County,  256. 

2.  Respecting  the  action  of  their  predecessors.  Commissioners  of  highways 
may  modify,  alter  or  rescind,  any  order  their  predecessors  may  have  made, 
provided  such  modification,  alteration  or  rescission,  does  not  affect  the  rights 
of  third  persons  acquired  under  such  first  order.     Ibid.  256. 

^Whether  growing  crops  pass  by  a  cony(eyau,e,e  of  land,,  See  Powell  *. 
Rich,  41  111.466. 
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HIGHWAYS.     Continued. 
Board  of  Supervisors. 

3.  lis  power  and  duly  in  respect  to  levying  a  tax.  After  the  estimate  of  a 
public  improvement  has  been  properly  certified  to  a  board  of  supervisors, 
such  board  is  not  required  to  act  imtanler  thereon,  and  to  levy  and  collect 
the  necessary  tax  therefor,  but  may,  upon  due  consideration  of  all  the  atten- 
dant circumstances  of  the  case,  if,  in  its  judgment,  it  may  so  decide  to  act, 
decline  to  levy  such  tax.  The  levy  and  collection  of  such  special  tax,  to 
the  amount  of  such  estimate,  is  a  matter  entirely  discretionary  with  the 
board.  The  People  ex  rel.  Stine  v.  Board  of  Supervisors  of  Vermilion  County, 
256. 

4.  May  inquire  into  the  action  of  highway  commissioners.  A  county  board 
of  supervisors  have  the  right,  on  the  instigation  of  any  tax  payer,  or 
ex  mero  motu,  to  inquire  into  all  the  facts  which  give  to  highway  commis- 
sioners, in  their  proceedings,  jurisdiction,  and  when  jurisdiction  is  wanting, 
all  acts  done  to  enforce  jurisdiction,  are  void.     Ibid.  256. 

Inclosing  a  highway — remedy. 

5.  Jurisdiction  in  chancery.     See  CHA.NCERY,  6. 

Plank  roads. 

6.  Are  public  highioays.  Plank  roads  are  undoubtedly  public  highways, 
and  differ  from  common  highways  in  the  mode  of  construction  and  the  taking 
of  tolls,  and  on  the  payment  of  the  latter,  travelers  have  the  same  right  to 
use  them  they  have  to  use  other  highways      Craig  v.  The  People  ex  rel.  487. 

7.  Closing  plank  road  against  the  public.  Where  a  plank  road  has  been 
used  for  a  number  of  years  by  the  public,  and  the  company  have  used  a 
portion  of  a  public  highway  as  their  roadway,  causing  the  public  road  to  be 
closed  up  to  divert  travel  to  their  road,  they  cannot  close  up  their  road 
against  the  public.     Ibid.  487. 

8.  Selling  to  t/ie  county.  The  provisions  of  the  statute  in  relation  to  the 
selling  of  plank  roads  to  counties,  on  the  expiration  of  the-  charter  of  the 
road,  does  not  confer  any  authority  on  the  company  to  close  up  such  road 
until  the  county  purchases.     Ibid.  487. 

9.  Forfeiture  or  abandonment  of  charier.  Where  the  company  forfeit 
their  charter,  or  abandon  it,  or  suffer  the  road  to  so  become  out  of  repair 
as  to  amount  to  an  abandonment,  the  right  of  way  of  the  company  .ceases, 
and  the  road  becomes  a  common  highway.     Ibid.  487. 

10.  So,  where  the  lessees  or  assignees  of  a  company  publish  a  notice, 
that  owing  to  the  bad  condition  of  the  road,  the  high  price  of  materials  and 
labor,  they  cannot  profitably  keep  up  the  road  at  the  prescribed  tolls,  and  that 
unless  the  county  bought  their  entire  interest  to  roadway,  bridges,  plank, 
toll  gates,  fee.,  the  road  would  be  closed  up  as  private  property  :  Held,  that 
auch  notice  was  in  effect  an  abandonment  of  the  road,  and  that  it  became  a 
common  highway.     Ibid.  487. 
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HOMESTEAD. 
Abandonment  of  homestead. 

1.  What  constitutes.  The  owner  of  a  homestead,  and  occupying  the  same 
as  such,  and  located  at  Xenia,  in  Clay  county,  Illinois,  on  the  25th  of  April, 
1863,  removed  with  his  family  to  Nebraska;  on  the  23d  of  July,  1864,  he 
returned  to  Salem,  Illinois,  where  he  has  since  resided.  In  the  meantime, 
on  the  16th  of  October,  1863,  an  execution  was  issued  on  a  judgment 
obtained  against  the  owner,  and  directed  to  the  sheriff  of  Clay  county,  who 
levied  the  same  upon  the  premises  at  Xenia,  so  claimed  as  a  homestead,  and 
on  the  15th  of  December,  1863,  sold  the  same  under  the  execution  :  Held, 
this  was  an  abandonment  of  the  homestead,  and  it  thereby  became  liable  to 
levy  and  sale  under  the  execution.     Maker  et  al.  v.  McConaga,  392. 

Op  waiver  and  abandonment. 

2.  As  between  junior  and  senior  mortgagees.  Where  a  mortgagor  executes 
a  first  and  second  mortgage  on  premises  in  which  he  has  a  homestead,  with- 
out a  release  thereof  in  the  first,  but  with  a  release  in  the  second,  and  then 
abandons  the  premises,  the  first  mortgage  is  the  prior  lien,  and  takes,  dis- 
charged of  the  homestead.  See  McDonald  v.  Crandall,  43  111.  231,  applied 
to  the  facts  in  this  case.     Coe  et  al.  v.  Smith  el  al.  225. 

HUSBAND  AND  WIFE. 

Of  contracts  between  husband  and  wife. 

1.  Executory  and  executed  contracts.  It  is  the  rule  of  the  common  law  that 
contracts  between  husband  and  wife  are  void,  and  will  not  be  enforced  by 
the  courts.     Sweeney  et  ux.  v.  Damron  et  al.  450. 

2.  But  where  such  contracts  have  been  made  in  good  faith,  and  arc  exe- 
cuted, they  are  valid.     Ibid.  450. 

3.  Investing  the  wife's  money.  So,  where  a  husband  has  received  money 
belonging  to  his  wife,  and  invests  it  for  her  in  her  name,  or  has  property 
bought  with  her  money  conveyed  to  her,  courts  of  equity  will  treat  the 
transaction  as  fair,  and  sustain  it  against  subsequent  creditors  of  the  hus- 
band chargeable  with  notice.     Ibid.  450. 

4.  Since  the  act  of  1861.  The  wife  may  intrust  means  which  she  inherits 
since  the  act  of  1861,  to  her  husband  to  loan  or  invest,  and  it  will  be  pro- 
tected in  his  hands  to  the  same  extent  the  money  of  a  stranger  would  under 
like  circumstances.     Ibid.  450. 

Of  a  settlement  upon  the  wife. 

5.  Whether  in  fraud  of  creditors  of  the  husband.  And  where,  not  being 
in  debt,  with  a  view  of  making  provision  for  his  wife,  property  is  bought 
with  his  own  means,  and  conveyed  to  her,  or  to  trustees  for  her  use,  the 
transaction  will  be  sustained.     Ibid.  450. 

6.  If  the  husband  is  in  debt,  as  to  his  creditors  existing  at  the  time  of 
such  transactions,  they  would  be  fraudulent,  unless  such  creditors  are  satis- 
fied subsequently.     Ibid.  450. 
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HUSBAND  AND  WIFE.     Continued. 
Where  the  title  iias  been  in  the  husband. 

7.  Subsequent  transfer  to  the  wife.  Where  the  legal  title  to  lands,  pur- 
chased with  the  means  of  the  wife,  is  in  the  husband,  and  he  exchanges 
these  lands  for  others,  and  has  the  deeds  of  the  latter  made  to  his  wife, 
equity  will  uphold  the  title  of  the  wife,  as  against  creditors  not  misled  by 
the  title  standing  in  the  husband.     Sweeney  el  ux.  v.  Damron  et  al.  450. 

Husband  as  agent  for  his  wife. 

8.  How  far  allowable  under  act  of  1881.  See  MARRIED  WOMEN, 
1,  2,  3. 

Resulting  trust. 

9.  Wliere  lani  bought  with  money  of  the  wife,  is  conveyed  to  husband  and  wife. 
See  TRUSTS,  3. 

Right  of  survivorship. 

10.  W.iere  a  conveyance  is  made  to  both.     See  SURVIVORSHIP,  1,  2. 

IDEM  SONANS.     See  NAMES,  1. 

IMPROVEMENTS. 

When  made  by  one  tenant  in  common. 

Of  the  mode  of  partition  or  apportionment     See  PARTITION. 

INDICTMENT.     See  CRIMINAL  LAW,  1  to  7. 

INFANTS. 
Strict  proof  required. 

1.  Against  infants.  Nothing  can  be  admitted,  but  every  essential  par- 
ticular must  bo  proved,  against  infant  defendants,  whether  they  answer  by 
guardian  ad  litem  or  not.      Wilhite  et  al.  v.  Pearce  et  al.  413. 

Jurisdiction  of  their  persons. 

2.  In  proceedings  by  an  administrator  for  an  order  to  sell  land.  See 
ADMINISTRATION  OF  ESTATES,  5. 

Who  mat  avail  of  infancy. 

3.  Grantee  of  minor  heirs — statute  of  limitations.  See  LIMITATIONS, 
14,  15,  16. 

In  case  of  divorce. 

Of  the  custody  and  support  of  infant  children.  See  DIVORCE  AND 
ALIMONY,  1,  2,  3. 

Earnings  of  infants. 

When  applied  for  the  benefit  of  the  infant  instead  of  the  parent.  See 
TRUSTS,  5. 
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INJUNCTIONS. 
Injunction  bond. 

,1.  Objections  thereto — when  availing.  An  objection  that  the  court  did  not 
approve  the  security  on  the  bond,  for  a  preliminary  injunction,  can  only  be 
raised  on  a  motion  to  dissolve.  On  the  hearing  it  cannot  matter  whether 
any  bond  was  ever  given,  or  security  taken,  the  only  question  being,  whether, 
upon  the  facts  alleged,  the  complainant  is  entitled  to  the  relief  sought. 
Boston  v.  Nichols,  353. 

Motion  to  dissolve — overruled. 

2.  Effect  of  filing  an  answer.  Where  defendants  in  a  bill  in  chancery 
move  to  dissolve  an  injunction,  and  such  motion  is  overruled,  and  they  then 
answer  the  bill,  they  cannot  assign  the  overruling  of  their  motion  as  error. 
Craig  v.  The  People  ex  rel.  487. 

Obstruction  of  a  highway. 

3.  Of  the  remedy  by  injunction.     See  CHANCERY,  6. 
Where  there  is  a  defense  at  law. 

4.  An  injunction  will  not  be  granted.     See  CHANCERY,  4. 

INSANITY. 

Evidence  thereof. 

1.  Whether  sufficient.  Homicide,  followed  by  suicide,  and  a  disposition 
of  property  entirely  at  variance  with  long  declared  intentions,  and  the  exhi- 
bition of  unnatural  malice  toward  a  child,  are  not  of  themselves  sufficient 
to  raise  a  presumption  of  insanity,  and  the  want  of  a  disposing  mind.  Crumt 
Admr.,  v.  Thornly  Hal.  192. 

2.  So,  where  a  father,  believing  that  his  son  has  greatly  wronged  him, 
attempts  to  kill  him,  and  inflicts  a  mortal  wound  upon  himself,  coolly  and 
deliberately,  and  expresses  regret  that  he  has  not  accomplished  his  purpose, 
and  then  takes  from  his  pocket  a  package  of  bonds  and  gives  them  to  a  favo- 
rite daughter-in-law,  thus  departing  from  long  previously  declared  intentions 
as  to  the  disposition  of  these  bonds — the  bonds  not  amounting  to  more 
than  a  third  of  his  estate:  Held,  that  these  facts  do  not  establish  insanity  so 
as  to  defeat  the  gift.     Ibid.  192. 

3.  Tlit  rule  in  case  of  a  gift.  The  rule  which  permits  evidence  as  to  tho 
pecuniary  condition,  means  and  ability  of  the  beneficiaries  of  a  will,  and  of 
those  who  might  be  benefitted  by  overthrowing  it,  with  a  view  of  deter- 
mining whether  the  testator  appreciates  his  relation  to  them,  and  exhibits  a 
capable  and  disposing  mind,  has  no  application  to  the  case  of  a  gift  accom 
panied  with  delivery.     Ibid.  192. 

INSOLVENT  DEBTORS. 
Assignment  of  chose  in  action. 

Whether  fraudulent.     See  ASSIGNMENT,  2,  3. 
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INSTRUCTIONS. 

0?  THEIR  QUALITIES. 

1.  Should  not  be  misleading.  An  instruction,  which,  though  true  as  an 
abstract  proposition  of  law,  would,  upon  the  evidence  before  the  jury,  mis* 
lead  them,  is  erroneous.     Ten  Eyck  v.  Harris.  268. 

2.  So  an  instruction  which  says  that,  though  it  is  incumbent  on  plaintiff 
to  prove  the  non-delivery  of  a  money  package  to  the  consignee  by  somo 
evidence,  and  then  adds  that  slight  evidence  may  suffice  in  a  case  where  the 
question  of  liability  turns  upon  the  preponderance  of  evidence — such  an 
instruction  is  erroneous.     Ibid.  268. 

3.  Asserting  an  abstract  ride  of  law.  An  instruction  which  asserts  a  mere 
abstract  rule  of  law,  will  not  be  ground  for  reversal,  but  it  must  be  calcu- 
lated to  mislead,  and  the  court  must  see  that  it  did  have  the  effect  to  mislead 
the  jury  in  finding  their  verdict.  Illinois  Central  Railroad  Co.  v.  Swear in- 
gen,  206. 

4.  May  be  explained  by  others.  Where  an  instruction  is  given,  which, 
standing  alone,  might  mislead,  by  being  too  broad,  is  accompanied  by  others 
which  properly  limit  and  qualify  its  meaning,  so  that  it  is  clear  the  jury 
could  not  have  misunderstood  them,  taken  together,  the  giving  of  such 
instruction  is  not  ground  for  reversal.     Ibid.  206. 

Instructing  a  jury  to  find  for  the  defendant. 

5.  Whether  allowable.  It  is  the  settled  practice  never  to  instruct  the 
jury  as  to  the  weight  of  evidence.  When  conflicting,  or  tending  to  prove 
the  issue,  however  slightly,  it  must  be  left  to  the  consideration  of  the  jury. 
But  when  it  essentially  varies  from  the  pleadings,  and  fails  to  sustain  the 
issue,  the  court  may,  and  should,  when  asked,  exclude  it  from  the  considera- 
tion of  the  jury.  And  when  the  evidence  essentially  varies  from  the  plaint, 
in  an  action  of  forcible  entry  and  detainer,  it  amounts  to  the  same  thing  aa 
excluding  the  evidence  for  the  court  to  instruct  the  jury  to  find  for  the 
defendant,  as  either  course  would  produce  the  same  result.  House  v. 
Wilder  et  al.  510. 

INSURANCE. 

Duration  of  the  risk. 

1.  Necessary  transhipment.  Under  a  policy  of  insurance  for  the  safe  car- 
riage of  stock,  and  which  covered,  with  the  usual  exceptions,  the  perils  of 
railway  and  river,  and  by  special  endorsement  fixed  the  places  of  shipment 
and  destination,  and  the  route  to  be  taken,  the  liability  of  the  insurers  con. 
tinues  during  the  necessary  transhipment  occurring  on  the  designated  route. 
jEtna  Insurance  Co.  v.  Slivers,  86. 

Cancellation  of  i»olict. 

2.  Return  of  unearned  premium  a  condition  precedent.  Where,  by  the 
conditions  of  a  policy  of  insurance,  the  right  to  cancel  the  same  is  reserved 

74 — 47th  III. 
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INSURANCE.     Cancellation  of  policy.      Continued. 

to  the  company,  upon  the  happening,  or  doing,  of  certain  things  therein 
enumerated,  it  is  incumbent  upon  the  company,  before  a  valid  cancellation 
can  be  had,  to  tender  to  the  assured  the  amount  of  the  unearned  premium, 
with  the  notice  of  such  action, — the  tender  being  precedent  to  the  exercise 
of  the  right  of  cancellation.  Peoria  Marine  and  Fire  Insurance  Co.  v.  Bottoy 
516. 

Arson. 

3.     To  defraud  an  insurance  company.     See  CRIMINAL  LAW,  22. 

JUDGMENTS. 

When  recovery  may  be  had  thereon. 

1.  In  a  suit  against  the  estate  of  a  judgment  debtor,  to  recover  upon  the 
judgment  fifteen  years  after  it  was  rendered,  it  was  held,  that  it  did  not  mat- 
ter, that  execution  had  not  issued  on  the  judgment,  or  its  lien,  had,  by 
agreement  between  the  parties,  entered  of  record,  been  removed,  as  against 
bona  fide  purchasers.  Notwithstanding  this,  the  judgment  remained.  How- 
ell et  al.y  Exors.,  v.  Edmunds  t  79. 

Presumption  op  payment. 

2.  By  lapse  of  time.     See  PAYMENT,  1. 
Judgment  on  demurrer. 

3.  Leaving  an  issue  of  fact  undisposed  of.     See  PRACTICE,  5. 
Judgment  in  a  criminal  case. 

4.  Whether  it  should  fix  tJie  time  of  executing  the  sentence.  See  CRIMINAL 
LAW,  37. 

JUDGMENT  LIEN. 

Prior  unrecorded  mortgage.     See  LIENS,  1. 

JUDICIAL  AND  MINISTERIAL  ACTS. 

Who  may  perform  them.     See  CHANCERY,  25,  26. 

JUDICIAL  SALES.     See  SALES,  1  to  12. 

JURISDICTION. 
Jurisdiction  of  State  courts  over  the  United  States. 

1.  A  party  whose  land  had  been  sold  for  non-payment  of  his  income  tax, 
assessed  under  the  act  of  Congress,  and  purchased  in  by  the  collector  for  the 
United  States,  and  a  deed  therefor  executed  to  the  United  States,  filed  his 
bill  in  chancery  in  one  of  the  courts  of  this  State,  to  set  aside  the  sale  and 
conveyance,  on  the  ground  the  law  under  which  the  tax  was  levied  was 
unconstitutional.  Held,  the  State  court  had  no  jurisdiction  over  the  United 
States.     Springer  v.  Rosette  et  al.  224. 
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JURISDICTION      Continued. 

Proceedings  in  hem  against  boats  and  vessels. 

2.  Jurisdiction — whether  in  t/ie  admiralty  or  State  courts.  See  ATTACH- 
MENTS AGAINST  BOATS  AND  VESSELS,  1,  2,  3. 

Presumption  as  to  jurisdiction. 

3.  And  when  jurisdiction  must  affirmatively  appear.  The  general  principle 
is,  where  the  question  comes  up  collaterally,  that  every  presumption  is  to 
be  made  in  favor  of  the  jurisdiction  of  a  court  of  general  jurisdiction.  The 
Tug  Montauk  v.  Walker  &  Co.  336. 

4.  The  Court  of  Common  Pleas  of  the  City  of  Cairo,  is  a  court  of  gene- 
ral, though  limited,  jurisdiction,  and  the  presumption  applies  to  that  court. 
Ibid.  336. 

5.  As  to  jurisdiction  of  Slate  courts  to  tJie  exclusion  of  admiralty.  But, 
where  on  a  given  state  of  facts,  jurisdiction  is  acquired  by  a  State  court,  to 
the  exclusion  of  an  admiralty  court,  on  a  motion  hi  the  court  where  the 
proceeding  is  pending,  to  dismiss  for  want  of  jurisdiction,  the  jurisdictional 
facts  must  affirmatively  appear.     Ibid.  336. 

6.  So,  where  it  is  sought,  by  a  proceeding  in  a  State  court,  even  of  gene- 
ral jurisdiction,  to  enforce  a  contract  made  with  a  boat  or  vessel,  by  a  pro- 
ceeding in  rem,  it  should  appear  affirmatively  in  the  proceedings  that  the 
vessel  was  a  domestic  vessel,  and  the  supplies  for  which  recovery  is  sought, 
were  furnished  her  at  the  home  port,  in  order  that  the  jurisdiction  of  the 
State  court  may  appear,  to  the  exclusion  of  the  admiralty  court.     Ibid.  336. 

Jurisdiction  in  chancery.     See  CHANCERY,  3  to  6. 
Jurisdiction  op  the  person. 

The  want  tliereof  may  be  shown  in  a  collateral  proceeding.  See  EVI- 
DENCE, 14,  15. 

Jurisdiction  of  the  persons  of  minor  heirs — in  proceedings  by  an  administra- 
tor for  an  order  to  sell  land  to  pay  debt*.  See  ADMINISTRATION  OF 
ESTATES,  5,  6,  1. 

JURY. 

Jury  in  a  criminal  case. 

In  charge  of  a  sworn  officer— presumption.     See  CRIMINAL  LAW,  21. 

Duty  of  officer  in  charge — effect  of  neglect  of  duty.     Same  title,  20. 

Jury  in  criminal  cases,  judges  of  the  law  and  fact.     Same  title,  19. 
Jury  as  judges  of  the  facts. 

When  proper  to  instruct  to  find  for  the  defendant.     See  INSTRUCTIONS,  5. 

JUSTICES  OF  THE  PEACE. 
Giving  notice  of  evidence. 

1.  Not  necessary.  A  party  bringing  suit  before  a  justice  of  the  peace  is 
not  bound  to  notify  the  opposite  party  what  evidence  he  will  introduce  at 
the  trial.     Kastlng  v.  KaUing,  439. 
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LANDLORD  AND  TENANT. 
Whether  the  relation  exists. 

1.  Or  whether  the  parties  are  tenants  in  common  of  t/te  crop.  Where  a 
contract  between  the  owner  of  land  and  another,  provides  that  the  former 
should  furnish  the  land,  seed  and  utensils  for  raising  the  crop,  and  the  latter 
is  to  bestow  his  labor  in  that  regard — the  contract  not  giving  to  the  latter  a 
right  of  possession  of  the  premises — the  relation  between  the  parties  is  not 
that  of  landlord  and  tenant,  but  they  are  simply  tenants  in  common  of  the 
crop.      Creel  v.  Kirkham,  344. 

Or  ejectment  against  the  tenant. 

2.  And  notice  thereof  to  t/ie  landlord.     See  EJECTMENT,  5  to  9. 

LIENS. 
Judgment  and  unrecorded  mortgage. 

1.  Priority  of  lien.  Where  a  judgment  lien  attaches  to  premises  upon 
which  there  is  a  mortgage,  but  the  latter  is  not  recorded,  the  judgment 
takes  priority  over  the  mortgage,  unless  the  judgment  creditor  is  otherwise 
chargeable  with  notice  of  such  mortgage,  prior  to  the  rendition  of  his  judg- 
ment.     Guiteau  v.  Wisely,  433. 

Lien  upon  homestead. 

2.  As  between  prior  and  junior  mortgages.     See  HOMESTEAD,  2. 

Lien  of  creditors  of  estates. 

3.  Of  what  duration.     See  ADMINISTRATION  OF  ESTATES,  11. 

Of  prior  and  junior  liens. 

4.  As  between  a  pledge  and  a  subsequent  mortgage.     See  PLEDGE,  3,  4. 

LIMITATIONS. 
Limitation  act  of  1839. 

1.  Color  of  title — what  constitutes — presumption  as  to  good  faith.  Where 
a  deed,  purporting  to  convey  title,  was  executed  under  a  decree  of  a  court 
having  general  jurisdiction,  and  by  a  person  having  power  to  execute  the 
decree,  such  deed  is  color  of  title  ;  and  this,  notwithstanding  the  decree 
may  have  been  erroneous,  or  even  void  for  want  of  jurisdiction.  IIuls  v. 
Buntin,  39*7. 

2.  It  is  the  settled  rule  of  this  court,  that  a  deed  regular  on  its  face  is 
good  color  of  title,  under  the  statute,  and  that  bad  faith  will  not  be  pre- 
sumed of  the  grantee,  in  the  absence  of  proof.  Morrison  el  at.  v.  Norman 
et  al.  477. 

3.  Color  of  title  under  a  tax  deed — of  tJie  notice  required  by  the  constitution. 
So  where  lands  are  sold  to  pay  taxes,  and  a  deed  is  made  at  the  proper  time, 
and  is  regular  on  its  face,  the  grantee  claiming  only  color  of  title  under  it, 
the  presumption  is,  that  the  notice  required  by  the  constitution  was  properly 
given.     Ibid.  477 
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LIMITATIONS.     Limitation  act  of  1839.     Continued. 

4.  But  if  facts  are  adduced  sufficient  to  overcome  this  presumption  of 
regularity,  while  the  title  remains  in  the  original  grantee,  and  he  then  fails 
to  establish  the  fact  of  giving  the  required  notice — semble,  that  this  breach 
of  duty  would  amount  to  bad  faith  and  defeat  his  claim  under  the  statute. 
Morrison  el  al.  v.  Norman  et  al.  477. 

5.  Former  decisions  The  doctrine  that  the  claimant,  under  a  tax  title, 
must  show  that  he  gave  the  notice  prescribed  by  the  constitution,  as  laid 
down  by  this  court  in  Holbrook  v.  Fellows,  38  111.  440,  has  reference  to  cases 
where  a  paramount  title  is  claimed  under  such  deed,  and  not  to  cases  where 
such  deed  is  merely  color  of  title,  under  the  statute  of  limitations.  Ibid. 
477. 

6.  When  the  statute  commences  to  run.  The  seven  years'  bar  under  the 
statute,  commences  to  run  from  the  first  payment  of  taxes  after  the  execu- 
tion of  the  deed,  though  the  taxes,  in  fact,  were  due  before  that  time.  Ibid. 
477. 

7.  By  whom  the  taxes  may  be  paid — upon  land  held  in  trust.  Where  land 
is  conveyed  to  a  party,  in  trust  for  the  real  owner,  with  whose  money  it 
was  purchased,  so  that  color  of  title  is  vested  in  the  trustee,  the  laud  being 
vacant  and  unoccupied,  a  payment  of  the  taxes  after  such  color  of  title  is 
acquired,  either  by  the  trustee  or  the  cestui  que  trust,  will  be  regarded  as  a 
payment  under  such  title,  as  required  by  the  second  section  of  the  act  of 
1839 ;  and  in  such  case,  it  is  immaterial  whether  the  receipts  for  the  taxes 
were  given  in  the  name  of  the  trustee  or  of  the  cestui  que  trtist.  Lyon  et  al. 
v.  Kain,  200. 

8.  Taxes  must  be  paid  for  each  of  the  seven  years.  Under  the  first  section 
of  the  seven  years  limitation  act  of  1839,  a  party,  in  order  to  claim  its  bene- 
fits, must  show,  not  only  claim  and  color  of  title  made  in  good  faith,  but 
also  a  continuous  possession  thereunder  for  seven  successive  years,  and  tho 
payment  of  all  the  taxes  legally  assessed  upon  the  land  during  that  time. 

Wettig  v.  Bowman,  17. 

9.  When  these  three  things  concur,  color  of  title,  possession,  and  the 
payment  of  taxes,  for  seven  successive  years,  a  party  will  be  adjudged  the 
legal  owner  of  the  lands  to  the  extent  of  his  paper  title,  and  the  bar  is  com- 
plete. But  it  is  immaterial  whether  the  deed  is  color  of  title  or  not,  if  pos- 
session and  the  payment  of  taxes  the  requisite  time  did  not  concur.  Ibid. 
17. 

10.  Effect  of  a  sale  for  taxes  daring  the  seven  years.  Where  a  party  seek- 
ing to  defend  under  this  statute,  allows  the  land  to  be  sold  for  the  taxes 
before  tho  bar  becomes  complete,  and  obtains  the  certificate  of  purchase,  he 
will  have  to  begin  de  novo,  and  wait  the  required  time  for  a  deed.     Ibid.  17. 
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LIMITATIONS.      Continued. 
Married  women — sating  clause. 

11.  Whether  affected  by  theacl  of  1861.  The  provisions  of  the  law  of  1861, 
known  as  the  married  women's  separate  property  act,  does  not  so  far  remove 
the  disabilities  of  coverture  as  to  take  married  women  out  of  the  saving 
clause  of  the  statute  of  limitations.     Morrison  el  al.  v.  Norman  et  al.  478. 

Limitation  by  lapse  op  time,  aside  from  the  statute. 

12.  Time  of  filing  a  bill  by  the  heir  to  set  aside  an  administrates  sals.  An 
administrator  having  obtained  an  order  for  the  sale  of  land  to  pay  the  debto 
of  the  estate,  became,  indirectly,  the  purchaser  at  his  own  sale.  The  lands 
were  sold  August  25,  1855,  and  the  administrator,  as  purchaser,  entered 
into  possession.  A  short  time  prior  to  the  sale,  the  administrator  married 
the  widow  of  the  intestate,  and  was  also  appointed  guardian  of  the  minor 
heir,  then  about  six  years  old.  On  the  14th  of  August,  1863,  the  ward 
married,  and  in  May,  1865,  she  died,  still  in  her  minority,  leaving  a  son,  the 
issue  of  the  marriage,  who  also  died,  in  September,  1865.  On  the  7th  of 
April,  1866,  the  father,  as  his  sole  surviving  heir,  filed  his  bill  to  set  aside 
the  sale,  and  the  conveyance  thereunder :  Held,  that  this  was  such  reasona- 
ble time  as  the  law  contemplates,  within  which  to  commence  suit.  Kruse 
V.  Steffensetal.  112. 

13.  Duration  of  lien  of  creditors  of  estates.  See  ADMINISTRATION 
OF  ESTATES,  11. 

Grantee  op  minor  heirs. 

14.  Is  protected  by  their  disability.  Where  persons,  who  have  inherited 
title  to  land,  were  in  their  minority  at  the  time  their  title  accrued,  and 
afterwards  conveyed  the  land  to  a  third  person,  such  grantee,  in  asserting 
his  title  in  ejectment,  as  against  a  person  defending  under  the  statute  of 
limitations,  may  show  the  disability  of  his  grantors  at  any  time  within  the 
statutory  period,  and  thus  prevent  the  bar.     Huh  v.  Buntin,  396. 

15.  The  statute  of  limitations  does  not  begin  to  run  until  the  disability 
is  removed,  and  the  statutory  period  must  elapse  after  the  disability  ceases, 
before  there  can  be  a  bar  under  the  statute,  and  the  rights  of  the  grantee 
in  this  regard  would  be  the  same  as  to  any  one  or  more  of  the  heirs,  to  the 
extent  of  the  interest  of  such  heir  or  heirs  in  the  premises.     Ibid.  396. 

16.  His  rights  in  this  regard — unlike  avoidance  of  contracts.  The  rights 
of  the  grantee  in  such  case,  to  set  vp  the  minority  of  his  grantors,  to  avoid 
the  bar  of  the  statute,  is  unlike  the  plea  of  infancy,  in  which  it  i3  sought  to 
avoid  a  contract — the  right  to  avail  of  such  a  plea  being  personal  to  the 
party  claiming  such  disability.     Ibid.  396. 

LIQUIDATED  DAMAGES. 
Whkn  the  measure  op  damages. 

And  when  regarded  as  a  penalty,  merely.  See  MEASURE  OF  DAMAGES, 
1  to  5. 
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LIVE  STOCK  RUNNING  AT  LARGE. 
Of  the  right  in  respect  thereto. 

1.  Under  the  laws  of  this  State,  Cattle  may  run  at  large,  and  if  they 
enter  upon  private  property,  they  are  not  trespassers  unless  such  property 
is  surrounded  by  a  statutory  fence.  Illinois  Central  Railroad  Co.  v.  Arnold, 
173. 

LOST  BILL  IN  CHANCERY. 
Requisites  of  substituted  bill.     See  CHANCERY,  7. 

LOST  PATENT. 
Secondary  evidence  thereof.     See  EVIDENCE,  2. 

MALICE.     See  CRIMINAL  LAW,  14. 

MANDAMUS. 
When  allowable. 

1.  In  a  matter  concerning  public  improvements,  a  writ  of  mandamus 
should  be  denied,  where  the  relator,  a  mere  individual  tax  payer,  has  no 
other  interest  in  the  subject  matter  than  the  public  generally.  The  People 
ex  rel.  St'tne  v.  Board  of  Supervisors  of  Vermilion  County,  256. 

Demurrer  to  return. 

2.  What  it  admits.  A  demurrer  to  a  return  to  an  alternative  writ  of  man- 
damus, admits  the  truth  of  the  allegations  of  such  return.     Ibid.  256. 

MARITIME  CONTRACTS. 

What  are  such.     See  ATTACHMENTS  AGAINST  BOATS  AND  VESSELS, 
1,  2,  3. 

MARRIED  WOMEN. 

Husband  as  agent  for  his  wife. 

1.  To  what  extent  allowable  under  the  act  of  1861.  Under  the  act  of  1861, 
for  the  protection  of  married  women  in  their  separate  property,  the  husband 
may  act  as  agent  for  his  wife,  in  a  particular  transaction,  or  generally,  for 
the  control  of  her  property,  or  the  investment  of  her  funds.  He  may 
lease  her  property  and  collect  the  rents,  or  invest  her  money,  or  change 
the  character  of  her  investments,  if  authorized  by  her,  and  he  may  do  this 
without  subjecting  her  property  to  his  debts.      Wortman  v.  Price,  22. 

2.  But  she  cannot  make  him  her  agent  to  engage  in  trade,  to  be  managed 
by  him,  to  which  all  his  time  and  energies  must  be  devoted,  without  sub- 
jecting the  property  embarked  in  such  trade  and  its  profits,  to  the  payment 
of  his  debts.     Ibid.  22. 

3.  The  wife  may  intrust  means  which  she  inherits  since  the  act  of  1861 
to  her  husband  to  loan  or  invest,  and  it  will  be  protected  in  his  hands  to  th 
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MARRIED  WOMEN..     Husband  as  agent  for  his  wife.     Continued. 

same  extent  the  money  of  a  stranger  would  under  like  circumstances. 
Sweeney  et  ux.  v.  Damroti  el  al.  450. 
Married  woman  as  a  sole  trader. 

4.  Qucere,  whether  under  the  act  of  1861,  a  married  woman  can  engage 
in  trade.      Wortman  v.  Pricey  24. 

Conveyance  of  land  of  married  women. 

5.  Tlie  husband  must  join.  As  was  held  in  Cole  v.  Van  Riper,  44  111.  68, 
the  act  of  1861,  entitled  "An  act  to  protect  married  women  in  their  sepa- 
rate property,"  does  not  empower  a  married  woman  to  convey  her  real  estate 
without  the  consent  and  joinder  of  her  husband  in  the  deed,  as  required 
by  sec.  1*7  of  our  statute  of  conveyances.  Dean  et  al.  v.  CMeara  et  al.  121 ; 
ScovU  v.  Connelly  2*77. 

Conveyance  by  a  married  woman — administratrix. 

6.  Tlie  husband  need  not  join.  See  ADMINISTRATION  OF  ESTATES, 
12. 

Saving  clause  in  statute  of  limitations. 

1.     Whether  affected  by  the  act  of  1861.     See  LIMITATIONS,  7. 
Of  contracts  between  husband  and  wife. 

8.  Whether  valid.     See  HUSBAND  AND  WIFE,  1  to  4. 

Of  settlements  upon  the  wife. 

9.  Whether  in  fraud  of  the  creditors  of  the  husband.     Same  title,  5,  6. 

MASTER  IN  CHANCERY.  See  CHANCERY,  25,  26,  27. 

MASTER  AND  SERVANT. 
Acts  and  negligence  of  the  servant. 

1.  Liability  of  the  master  therefor.  Where  an  employee  of  a  railroad 
performs  an  act  incident  to  his  employment,  unskillfully,  negligently,  reck- 
lessly or  wantonly,  and  thereby  persons  whose  fault  does  not  contribute,  are 
injured,  the  company  will  be  liable.  Toledo,  Wabash  &  Western  Railway 
Co.  v.  Harmon,  298. 

2.  The  fact  that  the  company  may  have  rules  and  by-laws,  prohibiting 
the  performance  of  wrongful  and  dangerous  acts,  or  that  particular  instruc- 
tions may  have  been  given  how  to  do  a  particular  thing,  will  not  release  the 
road  from  liability.     Ibid.  298. 

3.  An  engineer,  while  his  locomotive  was  standing  near  a  crossing  at  the 
instant  a  person  was  crossing  the  track  in  front  of  his  engine,  negligently 
or  maliciously  caused  the  steam  to  escape,  whereby  the  team  was  made  to 
run  off,  and  injury  inflicted:  Held,  that  the  company  were  liable.  Ibid. 
298. 
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MASTER  AND  SERVANT.      Continued. 

Of  injuries  to  one  servant  by  the  negligence  op  another.* 

4.  Liability  of  the  common  master.  Where  a  laborer  upon  a  construction 
train,  at  work  under  the  orders  of  the  conductor  in  charge  of  such 
train,  is  injured  in  consequence  of  the  moving  of  the  train  by  the  engineer, 
also  in  pursuance  of  the  order  of  the  conductor,  but  without  giving  the  pre- 
liminary signal,  as  required  by  the  rules,  such  laborer  cannot  recover  against 
the  common  master  for  injuries  resulting  from  the  carelessness  of  his  engi- 
neer, if  the  master  had  used  due  diligence  in  his  selection.  Chicago  &  Alton 
Railroad  Co.  v.  Keefe,  108. 

5.  The  duties  which  attached  the  laborer,  who  received  the  injuries,  to 
the  train,  as  a  part  of  its  personal  equipment,  were  such  that  his  branch  of 
service  was  not  independent  of  those  of  the  engineer,  through  whose  care- 
lessness he  received  the  injuries,  in  an  such  sense,  as  to  exempt  him  from 
the  operation  of  the  general  rule,  which  refuses  a  remedy  against  a  com- 
mon master,  in  favor  of  one  employee  who  receives  an  injury  through  the 
carelessness  of  another,  while  in  the  same  line  of  duty.     Ibid.  109. 

MEASURE  OF  DAMAGES. 

On  a  contract  stating  a  sum  as  liquidated  damages. 

1.  Whether  regarded  as  a  penalty,  merely,  or  as  the  measure  of  damages. 
Where  a  contract  contains  a  provision,  fixing  a  stated  sum  as  liquidated 
damages,  to  be  paid  in  event  of  a  breach  thereof,  the  question,  whether  such 
stipulated  sum  is  to  be  regarded  merely  as  a  penalty,  must,  in  every  case, 
depend  on  its  own  peculiar  and  attendant  circumstances.     Peine  v.  Weber,  42. 

2.  And,  in  such  case,  as  in  all  other  cases  of  contract,  the  intention  of 
the  parties  must  govern  as  to  its  construction.     Ibid.  42. 

3.  It  is  only  in  cases  where,  from  the  whole  contract,  it  appears  that  the 
sum  fixed  as  liquidated  damages,  was  intended  by  the  parties  as  a  penalty 
merely,  as  where  a  specific  pecuniary  payment  is  secured  by  a  larger  sum, 
that  such  fixed  sum  will  be  declared  a  penalty.     Ibid.  42. 

4.  But  where  such  provision  has  reference  only  to  uncertain  damages, 
and  the  facts  show  that  serious  damage  might  have  occurred,  and  to  avoid 
which,  the  contracting  parties,  with  full  knowledge,  and  in  good  faith,  inser- 
ted such  stipulation  in  their  contract,  the  sum  thereby  fixed,  furnishes  the 
only  measure  of  damages.     Ibid.  42. 

5.  So  where  a  lessee  of  premises,  who,  under  his  contract  of  lease,  had 
made  valuable  improvements  which  he  had  a  right  to  remove  at  the  end  of 
his  term,  sub-let  the  premises,  the  second  tenant  stipulating  in  his  lease  that 
if  he  did  not  deliver  the  possession  of  the  premises  to  his  lessor  on  a  day 
named,  which  was  a  month  prior  to  the  end  of  the  term  of  the  latter,  he 

*  See  Illinois  Central  Railroad  Co.  v.  Jewell,  Admx.  46  111.  99  ;  Chicago 
db  Northwestern  Railroad  Co.  v.  Suoett,  Admr.  45  111.  197. 

75 — 47th  III. 
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-MEASURE  OF  DAMAGES. 

On  a  contract  stating  a  sum  as  liquidated  damages.     Continued. 

would  pay  five  hundred  dollars  as  stipulated  damages,  it  was  held,  in  view 
of  the  situation  of  the  first  lessee  with  respect  to  his  improvements — the 
necessity  of  his  having  sufficient  time  before  the  end  of  his  term  to  remove 
them,  and  thus  escape  a  forfeiture  to  his  lessor — it  was  a  fair  case  for  liqui- 
dated damages,  and  the  amount  thus  fixed  should  be  the  measure  of  recovery. 
Peine  v.  Weber,  46. 

Condemning  land  for  railway  purposes. 

Of  the  proper  basis  for  damages — in  respect  to  fencing  the  road.  See  CON- 
DEMNATION OF  LAND,  1. 

MISTAKE. 

Of  the  correction  thereof. 

1.  Degree  of  evidence  required.  The  rule  is  well  established  in  all  cases, 
that  where  a  writing  is  sought  to  be  reformed,  the  evidence  of  the  mistake 
shall  be  clear  and  satisfactory,  leaving  but  little,  if  any,  doubt  of  the  mis- 
take.    Miner  v.  Hess,  1*70. 

Estoppel  in  relation  to  a  mistake. 

2.  When  it  arises.     See  ESTOPPEL,  3. 

MORTGAGES. 

What  will  be  treated  as  a  mortgage. 

1.  Securities  for  money — or  to  indemnify — treated  as  mortgages — also 
promise  to  extend  time  of  redemption,  Courts  of  equity  strongly  incline  to 
treat  all  securities  for  money,  or  to  indemnify,  as  mortgages ;  and  when  a 
purchaser  of  lands,  at  or  before  a  judicial  sale,  promises  to  extend  the 
redemption  beyond  the  time  allowed  by  law,  the  transaction  will  be  treated 
as  a  mortgage  of  the  land3  sold,  the  real  right  of  the  creditor  extending  no 
further  than  full  satisfaction  of  his  debt.  All  such  cases,  however,  are  con- 
trolled by  the  circumstances  attending  them.     Pensoneau  v.  Pulliam  et  al.  58. 

2.  What  is  a  reasonable  time  for  redemption  in  such  case,  where  no  time  is 
fixed  by  the  parties.     See  REDEMPTION,  2. 

Subsequent  purchasers  from  mortgagor. 

3.  Hold  subject  to  the  incumbrance — in  what  order,  and  to  what  extent.  It 
was  laid  down  in  the  case  of  Iglehart  v.  Crane  &  Wesson,  42  111.  261,  that 
where  mortgaged  premises  were  conveyed  in  parcels  at  successive  periods, 
the  several  parcels  were  subject  to  the  mortgage  in  the  inverse  order  of 
their  alienation.     Briscoe  et  al.  v.  Power,  447. 

4.  But  this  doctrine  has  no  application  where  the  deed  of  alienation 
expressly  subjects  each  tract  to  the  incumbrance.  In  such  a  case,  the  par- 
cels are  subject  to  their  pro  rata  share  of  the  incumbrance.     Ibid.  447. 
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MORTGAGES.     Continued. 
Chattel  mortgages. 

5.  Of  the  recording  thereof.     See  CHATTEL  MORTGAGES,  1. 

MUNICIPAL  CORPORATIONS.     See  CONSTITUTIONAL  LAW,  1,  2,  3. 

NAMES. 

McDonald — McDonnell. 

1.  A  party  was  indicted  by  the  name  of  Edward  "  McDonald,"  but  was 
tried  by  the  name  of  Edward  "  McDonnell,"  and  the  proceedings  were  so 
entered,  and  the  jurors  were  sworn  to  try  Edward  "  McDonnell":  Held,  that 
the  names  were  not  so  far  different  as  to  be  regarded  as  material — they  were 
the  same  in  sound,  as  usually  pronounced.  McDonald  v.  The  People,  534. 
Garrett  Clawson— G.  Clawson.  See  PLEADING  AND  EVIDENCE,  4. 
Joseph  Little — Joseph  Lytle.     Same  title,  3. 

NAVIGABLE  RIVERS. 
Rights  of  riparian  owners. 

Between  high  and  low  water  mark.     See  WATER  COURSES,  2,  3,  4. 

NEGLIGENCE. 
Negligence  in  railroads. 

1.  Relative  degree  of  diligence  required — as  between  railroads  and  individuals. 
Railroads  and  private  individuals,  with  respect  to  the  same  subject  matter, 
are  held  to  the  exercise  of  the  same  degree  of  diligence,  in  preventing 
injuries  to  others.      Ohio  <fc  Mississippi  Railroad  Co.  v.  Shanefelt,  497. 

2.  Grass  and  toecds  upon  the  track — relative  diligence  required  of  railroads 
and  adjoining  owners.  It  is  not  negligence  per  se  for  a  railroad  to  suffer 
grass  and  weeds  to  accumulate  on  its  right  of  way ;  the  fact,  however,  ia 
proper  evidence  for  the  jury,  who  may  find  negligence  from  it.     Ibid.  49*7. 

2.  Land  owners  contiguous  to  railroads  are  as  much  bound,  in  law,  to 
keep  their  lands  free  from  an  accumulation  of  dry  grass  and  weeds  as  rail- 
roads are ;  so,  where  a  fire  is  ignited  on  the  company's  right  of  way,  and  is 
communicated  to  fields  adjoining,  the  negligence  of  such  owner  will  be  held 
to  have  contributed  to  the  loss.     Ibid.  497 

4.  Unless  it  appears  that  the  negligence  of  a  railroad  company,  in  per- 
mitting dry  grass  and  weeds  to  accumulate  upon  "their  track,  by  means  of 
which  fire  is  communicated  to  adjacent  premises,  is  greater  than  that  of 
adjoining  owners  in  respect  to  their  own  premises,  the  company  will  not  be 
liable  for  los3  to  such  adjacent  owners,  in  that  regard.     Ibid.  497. 

6.  A  railroad  company  is  held  to  the  same,  but  no  higher,  duty,  to  keep 
their  right  of  way  free  from  grass  and  weed3,  than  are  the  adjoining  land 
owners  and  proprietors,  to  keep  the  adjoining  lands  free  from  grass  or 
weeds.     Illinois  Central  Railroad  Co.  v.  Frazier,  505. 
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NEGLIGENCE.     Negligence  in  railroads.     Continued. 

6.  Former  decision.  The  rule  laid  down  in  the  case  of  Bass, v.  The  Chi- 
cago, Burlington  &  Qnincy  Railroad  Co.,  28  111.  9,  in  regard  to  the  duty  of 
railroad  companies  to  prevent  the  growth  of  weeds  upon  their  track,  not 
being  concurred  in  by  two  of  the  judges  then  upon  the  bench,  is  not 
regarded  as  controlling  this  case,  in  which  a  similar  question  arises.  Illi- 
nois Central  Railroad  Co.  v.  Frazier,  505. 

7.  In  approaching  a  road  crossing — and  herein,  of  relative  negligence.  In 
an  action  to  recover  damages  for  injuries  caused  by  the  alleged  negligence 
or  misconduct  of  another,  if  it  appears  that  the  plaintiff  was  alone  in  fault, 
or  both  parties  equally  guilty  of  negligence  in  producing  the  injury,  the 
plaintiff  cannot  recover.  Toledo,  Peoria  &  Warsaw  Railway  Co.  v.  RileyT 
514. 

8.  So  in  an  action  against  a  railroad  company  for  injury  received  by  col- 
lision with  a  train  while  crossing  the  track  with  a  loaded  wagon,  the  plaintiff 
alleging  the  company  failed  to  ring  a  bell  or  sound  a  whistle,  on  approaching 
the  crossing,  it  was  held  that,  as  the  plaintiff  could  have  discovered  and 
avoided  the  train  by  the  exercise  of  even  less  than  ordinary  prudence,  he 
could  not  recover,  even  though  there  was  no  bell  rung  or  whistle  sounded. 
Ibid.  514. 

9.  Degree  of  care  required  in  cities  and  along  public  thoroughfares.  Rail- 
roads operating  their  franchises  in  populous  cities,  and  over  and  along  public 
thoroughfares,  where  the  hazard  to  persons  and  property  is  great,  will  be 
held  to  the  exercise  of  a  high  degree  of  caution  and  skill,  commensurate 
with  the  extra  hazard.  Toledo,  Wabash  &  Western  Railway  Co.  v.  Harmon, 
298. 

10.  And  herein  of  relative  negligence.  Where  a  person,  while  intoxicated, 
placed  himself,  about  dark  or  in  the  dusk  of  evening,  on  a  railroad  track, 
running  along  a  public  street  in  a  city,  where  the  company's  trains  were 
constantly  passing  and  repassing,  and  so  remained  there  until  he  was  run 
over  and  killed  by  a  passing  engine  of  the  company,  the  deceased  will  be 
held  to  have  been  guilty  of  such  gross  negligence,  that  no  recovery  could 
be  had  against  the  company  for  the  injury,  unless  it  appear  that  the  agents 
of  the  company  willfully  caused  the  death  of  the  party,  or  were  guilty  of 
such  gross  negligence  on  their  part,  as  amounted  in  law  to  a  willful  neglect 
of  duty.     Illinois  Central  Railroad  Co.  v.  Hutchinson,  Admx.,  408. 

11.  In  regard  to  erecting  and  maintaining  fences.  Where  a  railroad  is 
enclosed  by  a  sufficient  fence,  and  a  casual  breach  occurs  therein,  without 
the  knowledge  or  fault  of  the  company,  and  through  such  breach  stock  get 
upon  the  track  and  are  injured,  the  company  will  not  be  liable,  unless  they 
have  had  a  reasonable  time  to  discover  such  breach,  or  have  been  notified, 
and  failed  to  repair,  before  the  injury  occurred.  Illinois  Central  Railroad 
Co.  v.  Swearingen,  206. 
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NEGLIGENCE.     Negligence  in  railroads.     Continued. 

12.  So,  where  an  employee  of  the  company,  whose  duty  it  was  to  keep 
fences  in  repair,  passes  over  the  road  at  4  o'clock,  p.  m.  on  Saturday,  and 
finds  the  fences  in  repair,  and  again  on  Monday  morning  passes  over  the 
road  and  finds  that  the  fence  has  been  recently  broken,  and  that  through  such 
breach  stock  got  upon  the  track  and  was  injured:  Held,  that  the  company 
had  shown  reasonable  diligence  in  keeping  the  fence  in  repair,  and  were  not 
liable.     Illinois  Central  Railroad  Co.  v.  JSwearingen,  206 

13.  Where  a  cow  entered  the  close  of  another,  through  an  insufficient 
fence  upon  the  highway,  and  passed  from  thence  through  a  space  made  for 
bars,  and  used  as  a  farm  crossing,  upon  the  railroad  track  and  was  killed, 
and  it  was  proved  that  the  bars  had  been  left  down  for  a  period  of  three 
months:  Held,  that  the  statute  required  the  railroad  company  to  "erect  and 
maintain"  a  sufficient  fence,  of  which  the  bars  were  a  part,  and  that  the 
company  were  guilty  of  negligence  in  allowing  them  to  remain  down  for  so 
long  a  time.     Illinois  Central  Railroad  Co.  v.  Arnold,  173. 

14.  Neglect  of  the  owner  of  adjacent  land.  But  it  seems  that  if  the  bars 
had  been  taken  down  by  the  owner  or  occupant  of  the  farm,  for  whose  use 
they  were  made,  and  the  crossing  permitted  by  the  railroad  company,  and 
he  had  neglected  to  replace  them,  his  own  act  would  prevent  a  recovery 
in  a  suit  brought  by  him.     Ibid.  173.* 

15.  Injuries  to  stock — care  required  of  the  company.  If,  by  the  use  of 
ordinary  care  and  diligence,  animals  on  a  railroad  track  can  be  saved  from 
injury,  it  is  the  duty  of  the  company  to  employ  that  degree  of  care.  No 
other  rule  would  afford  sufficient  protection  to  animals  which  are  lawfully 
on  the  track,  as  they  are  if  they  got  upon  it  from  the  range  or  commons. 
Illinois  Central  Railroad  Co.  v.  Baker,  295. 

16.  So,  where  stock  are  upon  the  track  and  a  train  is  approaching,  though 
down  a  slight  grade,  and  the  engine  driver,  instead  of  stopping  his  train  to 
drive  off  the  stock,  pursues  them  to  a  point  where,  by  reason  of  ditches 
filled  with  water,  on  each  side  of  a  high  embankment,  there  is  little  proba- 
bility the  animals  will  leave  the  track,  and  they  are  overtaken  and  killed, 
the  company  are  guilty  of  gross  negligence,  and  they  will  be  liable,  notwith- 
standing it  may  appear  the  animals  got  on  the  track  within  the  limits  of  a 
town.     Ibid.  295. 

17.  Where  the  plaintiff  alone  is  in  fault.  Where,  in  an  action  against  a 
railroad  company  for  injuries  received  by  the  plaintiff  from  the  alleged  care- 
lessness of  one  of  the  defendant's  employees,  the  evidence  disclosed  no 
omission  of  duty,  or  wrongful  act  on  the  part  of  the  servant,  whereby  such 
injuries  resulted,  the  company  cannot  be  held  liable,  the  plaintiff  alone  being 
in  fault.      Chicago  &  Alton  Railroad  Co.  v.  McLaughlin,  265. 

*Of  negligence  in  leaving  open  a  gate  at  a  farm  crossing.  See  Illinois 
Central  Railroad  Co.  v.  McKee,  43  111.  120. 
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1 8.  Guarding  cars  Handing  upon  a  track.  It  is  no  part  of  the  duty  of  a 
railroad  company  to  maintain  a  guard  over  cars  left  standing  upon  its  track, 
in  order  to  keep  children,  playing  about  them,  from  getting  upon  or  under 
them,  and  thereby  save  them  from  injury.  Chicago  &  Alton  Railroad  Co. 
v.  McLaugldin,  265. 

19.  Moving  cars.  Where  a  freight  car  is  standing  upon  a  railroad  track, 
separate  from  any  other  car  or  engine,  and  the  yard  master  mounts  the  car 
to  loosen  the  brakes,  it  is  not  his  duty  to  give  any  signal  before  the  brakes 
are  loosed,  lest  the  car  might  move,  when  he  has  no  reason  to  suppose  any 
person  would  be  endangered  thereby,  although,  when  he  mounted  the  car, 
there  were  boys  near  the  car,  beside  the  track.     Ibid.  265., 

Leaving  a  well  uncovered. 

20.  Whereby  injury  results  to  another.  Where  a  well  is  dug  upon  the 
land  of  another,  without  the  knowledge  or  consent  of  the  owner,  and  an 
animal  falls  into  it  and  is  killed,  the  owner  of  the  land  cannot  be  held 
to  respond  in  damages  on  the  ground  of  negligence.  Illinois  Central  Rail- 
road Co.  v.  Carraher,  333. 

21.  So,  where  a  well  is  dug  upon  the  right  of  way  of  a  railroad  company, 
without  their  knowledge  and  consent,  and  a  mule  falls  into  it  and  is  killed,  the 
company  cannot  be  held  liable  on  the  ground  of  negligence,  in  not  covering 
or  securing  such  well.  The  act  requiring  railroad  companies  to  fence  their 
roads,  is  only  designed  to  protect  the  traveling  community  from  accidents, 
occasioned  by  stock  getting  upon  the  road,  and  also  to  prevent  damage  to 
such  stock,  from  their  liability  to  be  run  over  and  killed,  and  is  not  intended 
to  extend  their  liability  to  the  case  named.     Ibid.  333. 

Negligence  of  employees  of  railroad. 

Liability  of  the  company  therefor.     See  MASTER  AND  SERVANT,  1  to  5. 

NEW  TRIALS. 

Verdict  against  the  evidence. 

1.  Where  there  is  no  evidence  to  warrant  the  verdict  of  the  jury,  a 
new  trial  will  be  awarded.      City  of  Chester  v.  Porter,  66. 

2.  The  verdict  of  a  jury  will  not  be  disturbed  unless  manifestly  against 
the  weight  of  evidence,  where  the  latter  is  contradictory.  Toledo,  Wabash 
&  Western  Railway  Co.  v.  Harmon,  298. 

3.  If  the  evidence  is  conflicting  or  irreconcilable,  it  is  the  province  of 
the  jury  to  give  it  its  proper  weight,  rejecting  what  they  think  is  unworthy 
of  belief.     Brown  v.  Berry,  175. 

4.  When  the  verdict  is  supported  by  the  evidence,  it  will  not  be  dis- 
turbed.    Simmons  v.  Johnson  el  ah,  Admrs.  350. 
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NEW  TRIALS.     Verdict  against  the  evidence.     Continued. 

5.  This  court  will  not  grant  a  new  trial  in  cases  where,  upon  a  careful 
inspection  of  the  record,  the  verdict  of  the  jury  is  warranted  by  the  fair 
and  reasonable  intendment  of  the  facts  and  circumstances.     KeWi  v.  FinJc, 

272. 

Upon  newly  discovered  evidence. 

6.  A  new  trial  will  not  be  granted  merely  to  afford  a  party  an  opportunity 
to  introduce  newly  discovered  testimony,  which  is  not  conclusive  in  its 
character,  but  only  cumulative,  and  the  rule  is  the  same  in  criminal  cases. 
Adams  v.  Tlie  People,  377. 

Excessive  damages. 

7.  Where,  in  an  action  for  personal  injuries,  the  damages  awarded  are  so 
entirely  disproportionate  to  the  offense  proved,  as  to  justify  the  inference 
that  the  jury  were  governed  by  passion  or  prejudice,  the  verdict  will  be  set 
aside.     Timmons  v.  Broyles  et  ux.  92. 

8.  And  in  an  action  of  trespass,  wherein  the  declaration  charged  an 
attempt  to  ravish,  and  the  proof  showed,  simply,  disgraceful  conduct  on  the 
part  of  the  defendant,  and  gross  insult  offered  to  the  plaintiff,  but  no  attempt 
to  ravish  her,  and  she  received  no  personal  injury,  a  verdict  of  $2,500  is 
excessive.     Ibid.  92. 

9.  In  actions  of  this  character,  great  care  and  exceeding  caution  should 
be  observed  by  juries,  in  order  that  their  award  of  damages  may  not  justify 
the  inference  that  their  action  was  not  founded  upon  a  due  consideration  of 
the  intrinsic  merits  of  the  case,  but  rather  upon  passion  or  prejudice.  Ibid. 
92. 

10.  And  in  such  cases,  when  the  award  of  the  jury  is  manifestly  exces- 
sive, it  is  the  duty  of  the  court  to  grant  a  new  trial.     Ibid.  92. 

Misapplication  op  the  law  by  the  jury. 

11.  Where  the  court  properly  lays  down  the  law,  and  it  is  clear  that  if 
the  jury  had  properly  applied  it  to  the  facts  before  them,  their  verdict  would 
have  been  different,  a  new  trial  should  be  granted.  Illinois  Central  Railroad 
Co.  v.  Sweari7igen,  206. 

NOTICE. 

Papers  on  public  files. 

1.  Diligence  required  in  respect  thereto.  The  existence  of  a  receipt  or 
acquittance  of  a  judgment  on  file  with  the  judgment  papers,  at  the  time  of 
a  chancery  proceeding  to  enforce  a  title  deduced  from  such  judgment,  being 
known  to  the  party  enforcing  the  title,  but  unknown  to  the  defendants  in 
6uch  proceeding,  will  not  estop  these  defendants  from  setting  up  the  acquit- 
tance in  a  bill  to  review  or  impeach  the  former  decree,  upon  the  ground  of 
a  want  of  diligence  in  the  former  suit :  Semble,  that  the  rule  would  be  dif- 
ferent where  all  the  parties  were  equally  in  ignorance  of  such  a  paper. 
Shinlde  v.  Letcher,  217. 
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NOTICE.      Continued. 

Of  what  notice  must  be  taken. 

2.  Purchasers  under  a  decree  rendered  upon  constructive  service^  must  take 
notice  of  f.Jie  conditional  character  of  the  decree.     See  DECREE,  2. 

Ejectment  against  a  tenant. 

3.  And  notice  thereof  to  the  landlord.     See  EJECTMENT,  5  to  9. 
Application  to  sell  land — by  administrator. 

4.  Requisites  of  the  notice — and  of  its  publication.  See  ADMINISTRA- 
TION OF  ESTATES,  1,  2,  3. 

TO  ENTITLE  A  SOLDIER  TO  BOUNTY. 

5.  Under  resolution  of  Board  of  Supervisors  of  McLean  county — whether 
notice  of  the  offer  of  bounty,  or  of  the  acceptance  of  the  offer%  necessary.  See 
BOUNTY  TO  SOLDIERS,  2,  3. 

Purchaser  at  execution  sale. 

6.  Not  chargeable  with  notice  cf  error  in  the  proceedings.  See  PUR- 
CHASERS, 5. 

Assignee  of  certificate  of  purchase. 

7.  Not  chargeable  with  such  notiet.     Same  title,  6. 

Trials  before  justices. 

8.  No  notice  required  of  evidence  to  be  given.  See  JUSTICES  OF  THE 
PEACE,  1. 

Title  under  a  tax  deed. 

9.  Of  the  notice  required  by  the  constitution.     See  LIMITATIONS,  3,  4,  5 

OFFICER. 
Sale  of  property  exempt  from  execution. 

JAability  of  the  officer.     See  EXECUTION,  1,  2. 

ORDINANCES. 

Construction  thereof. 

1.  Prohibition  as  to  licensed  saloons.  An  ordinance  of  the  city  of  Bloom- 
ington  prohibited  the  keeping  open  on  Sunday  of  "any  saloon  or  place 
licensed  under"  such  ordinance,  or  the  giving  away  liquor  therein  on  Sun- 
day, &c  Held,  that  in  a  prosecution  for  an  alleged  violation  of  such 
ordinance,  it  must  be  proved  the  defendant  was  a  licensed  saloon  keeper,  as 
the  prohibition  was  confined  to  the  occupation,  not  to  the  person.  City  of 
Moomington  v.  Strehle,  72. 

PARENT  AND   CHILD. 
In  case  of  divorce.  . 

Of  the  custody  and  support  of  infant  children.  See  DIVORCE  AND 
ALIMONY,  1,  2,  3. 
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PARENT  AND  CHILD.     Continued. 
Earnings  of  a  minor. 

When  applied  for  his  benefit  instead  of  that  of  the  parent.     See  TRUSTS,  5 

PARTIES. 

Parties  in  chancery. 

1.  On  bill  to  remove  cloud  upon  title.  A  party  whose  land  had  been  sold 
for  non-payment  of  his  income  tax,  levied  under  the  act  of  Congress,  and 
purchased  in  by  the  collector  and  conveyed  to  the  United  States,  filed  his 
bill  in  one  of  the  courts  of  this  State  to  set  aside  the  sale  and  conveyance 
as  a  cloud  upon  his  title,  alleging  the  act  under  which  the  tax  was  levied 
was  unconstitutional.  Heldy  that  the  State  court  had  no  jurisdiction  over 
the  United  States ;  besides,  the  United  States  not  being  a  party  to  the  suit, 
no  decree  could  be  rendered  which  could  affect  the  title  of  the  United 
States  acquired  by  the  collector's  deed.     Springer  v.  Rosette  et  al.  223. 

Appeals  from  justices. 

2.  Who  entitled  thereto.  See  APPEALS  FROM  JUSTICES  OF  THE 
PEACE,  1. 

PARTITION. 

Of  improvements  made  by  one  tenant  in  common. 

1.  Of  the  mode  of  partition  or  apportionment.  In  a  suit  for  partition  of 
lands,  where  improvements  had  been  made  by  one  tenant  in  common,  the 
court  should  direct,  in  making  partition,  that  the  portion  improved  be  assigned 
to  the  one  making  such  improvements,  and  this,  without  taking  into  conside- 
ration the  value  of  such  improvements.  But,  in  case  such  division  cannot 
be  made,  the  court  will  so  apportion  the  purchase  money  as  to  give  to  the 
party  making  the  improvements  the  increased  value  of  the  property  derived 
from  the  improvements,  besides  his  pro  rata  interest  in  the  premises.  Dean 
et  al.  v.  G1  Hear  a  et  al,  120. 

Apportioning  rents  in  chancery. 

2.  In  a  suit  for  partition.     See  CHANCERY,  15. 
Partition  of  church  property. 

3.  On  a  division  of  the  society.  See  CHURCHES  AND  CHURCH 
PROPERTY,  1,  2. 

PARTNERSHIP. 

Whether  a  partnership  exists. 

1.  How  determined.  The  intention  of  the  parties,  together  with  the  facts, 
must,  as  between  themselves,  be  decisive  of  the  question,  whether  a  part- 
nership did,  or  did  not,  exist  between  them,  and  as  to  its  extent.  Lintner 
v.  MiUikin,  178. 

What  constitutes  a  partnership. 

2.  B  &  L,  partners  in  the  manufacture  of  certain  agricultural  implements, 
made  a  verbal  agreement  with  M,  a  banker,   whereby  he  agreed  to  furnish 

76— 4:7th  III. 
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PARTNERSHIP.     What  constitutes  a  partnership.     Continued. 

them  money  from  time  to  time,  and  sufficient  to  manufacture  as  many  articles 
as  they  might  think  safe  and  profitable,  M's  advances,  in  any  event,  to  be 
returned  to  him,  and  if  the  adventure  proved  profitable,  he  to  have,  in  addi- 
tion, one-third  of  the  profits  in  lieu  of  interest  on  the  money  loaned.  No 
time  being  fixed  for  the  termination  of  the  adventure,  or  provision  made 
that  M  should  bear  any  part  of  the  expenses  or  losses :  Held,  that  no  part- 
nership existed  between  B  &  L  and  M,  in  virtue  of  such  agreement.  Lxnt- 
ner  v.  Millikin,  178. 

Of  contract  under  seal  by  one  partner. 

3.  When  binding  on  the  other  partners.  A  sealed  contract,  executed  by 
one  of  several  partners  for  the  firm,  but  without  authority  under  seal,  if 
made  for  the  benefit  of  the  firm,  and  relating  to  partnership  business,  is 
binding  on  all  the  partners,  if  th^y  assent  thereto,  and  such  assent  may  be 
given  at  the  time,  or  subsequently;  and  may  be  proved  by  acts  and  circum- 
stances, or  by  their  verbal  declarations  and  admissions.     Peine  v.  Weber,  42 

Firm  assuming  debts  op  individual  partners. 

4.  Where  the  individual  debts  of  one  partner  are  assumed  by  the  firm, 
strict  proof  will  be  required  of  the  honesty  of  such  transaction,  that  the 
consideration  therefor  was  valuable,  and  that  it  was  for  the  benefit  of  the 
partnership,  beyond  all  controversy.  Even  then  the  power  is  doubted. 
Keith  v.  Fink,  272. 

Assignment  for  the  benefit  of  creditors. 

5.  Of  individual  partners— fraudulent.  See  ASSIGNMENT  FOR  THE 
BENEFIT  OF  CREDITORS,  1. 

PAYMENT. 

Presumption  of  payment  of  a  judgment. 

1.  By  lapse  of  time.  The  fact  that  fifteen  years  have  elapsed  since  the 
rendition  of  a  judgment,  does  not,  of  itself,  furnish  any  presumption  that 
it  has  been  paid.     Howell  et  al.,  Exrs.,  v.  Edmoyids,  79. 

PENALTY. 

Of  liquidated  damages. 

When  to  be  taken  as  the  measure  of  damages,  and  when  regarded  as  a  penalty  , 
merely.     See  MEASURE  OF  DAMAGES,  1  to  5. 
For  selling  property  exempt  from  execution. 

Wliether  officer  liable.     See  EXECUTION,  1,  2. 

PLANK  ROADS.     See  HIGHWAYS,  6  to  10. 

PLEADING. 

Laying  the  venue  in  the  declaration. 

1.  Where,  in  an  action  of  trespass  on  the  case,  against  a  railroad  com- 
pany for  killing  stock,  the  first  count  in  the  declaration  alleges  the  act 
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PLEADING.     Laying  the  venue  in  the  declaration.     Continued. 

complained  of  to  have  been  committed  "at  the  circuit  aforesaid,"  and  that  the 
defendant  "  was,  then  and  there  a  corporation,  operating  and  doing  business 
under  and  by  virtue  of  the  laws  of  the  State  of  Illinois,  and  was,  then  and 
there,  possessed  of  a  certain  railroad  track,  over  and  upon  which  the  said 
defendant  was,  then  and  there,  running  divers  locomotive  engines  and  rail- 
road cars," — although  not  accurate  in  form,  the  words  "then  and  there" 
obviously  refer  to  the  time  and  place  previously  mentioned,  which  appeared 
in  the  caption  ;  no  other  time  and  place  having  preceded  the  phrase  u  at  the 
circuit  aforesaid,"  in  the  averment,  the  venue  is  laid  with  sufficient  accuracy. 
St.  Louis,  Jacksonville  &  Chicago  Railroad  Co.  v.  Thomas  el  al.  116. 

2.  So,  where  the  second  and  subsequent  counts  in  the  declaration  allege 
the  act  complained  of  to  have  been  committed  "  at  the  circuit  aforesaid," 
and  that  the  defendant  "  was  then  and  there  running  certain  other  locomo- 
tive engines  and  railroad  cars,"  whereby  certain  other  described  stock  were 
killed,  and  the  plaintiff  thereby  sustained  great  damage,  the  venue  in  these 
subsequent  counts  in  the  declaration,  was  laid  with  sufficient  accuracy. 
Ibid.  116. 

Of  the  declaration. 

3.  Of  statutory  exceptions — whether  properly  negatived.  In  an  action  on 
the  case  against  a  railroad  company,  for  injury  alleged  to  have  resulted  from 
the  road  not  being  fenced,  if  the  declaration  negatives,  in  substance,  all  the 
exceptions  in  the  statute,  although  not  in  the  most  formal  manner,  it  is  not 
demurrable  on  that  ground  alone.     Ibid.  116. 

4.  Of  the  description  of  the  makers  of  a  note  executed  by  partners.  Where 
a  declaration  upon  a  promissory  note,  in  the  introductory  part  thereof,  des- 
cribes the  defendants,  "  Edward  T.  Ross  and  George  M.  Hinckley,  partners,, 
doing  business  under  the  name  of  Ross  &  Hinckley,"  and  then  avers  they 
made  the  note  sued  upon — that  is,  substantially,  an  averment  that  the  note 
was  executed  by  them  as  partners.     Ross  v.  Clawson,  402. 

Of  the  use  of  a  videlicet. 

5.  Allegations  and  proof  In  an  action  by  the  purchaser  against  his  ven- 
dor, for  the  non-delivery  of  property,  the  use  of  the  videlicet  is  to  avoid  a 
variance  between  the  averments  and  the  proof,  and  its  effect  is,  to  sustain 
the  positive  averments  in  the  declaration  which  require  strict  proof.  Brown 
y.  Berry ,  115. 

6.  So  where  the  first  and  second  counts  in  the  declaration  aver  the  pur- 
chase of  a  farm,  and  35  head  of  cattle,  and  40  hogs,  and  certain  other 
specific  property,  named  therein,  and  the  third  count  avers  the  purchase  of 
a  certain  other  farm,  and  85  head  of  cattle,  and  40  hogs,  and  a  large  quantity 
of  other  personal  property  then  on  said  farm,  to  wit:  etc.,  the  use  of  the 
videlicet  in  this  count,  avoids  a  variance,  and  tends  to  sustain  the  positive 
averments  in  the  declaration.     Ibid.  175. 
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PLE iDING.      Continued. 
Averment  as  to  names. 

7.  To  show  identity.  Where  the  name  of  the  principal  in  a  recognizance, 
as  set  forth  in  the  body  of  the  instrument,  is  so  far  different  from  that  which 
is  signed  thereto,  as  to  indicate  that  the  person  executing  it  might  not  be 

,  the  same  person  named  in  the  body,  the  scire  facias  on  the  recognizance 
should  contain  an  averment  of  identity.     Lytle  et  al.  v.  The  People,  423.  ' 
Final  judgment  on  demurrer. 

8.  Leaving  issue  of  fact  undisposed  of — is  erroneous.     See  PRACTICE,  5. 
Plea  in  abatement. 

9.  By  a  corporation — its  requisites.     See  ABATEMENT,  2. 
Of  an  agreement  to  dismiss  a  suit. 

10.  Not  pleadable  in  bar.  Where  there  is  an  agreement  between  parties 
to  a  suit,  that  upon  compliance  with  certain  conditions  the  suit  shall  be  dis- 
missed, the  agreement  cannot  be  pleaded  in  bar.  Upon  motion  to  dismiss, 
supported  by  affidavit,  or  if  the  agreement  were  pleaded  in  abatement,  the 
court  might,  possibly,  order  the  suit  to  be  dismissed.  Christopher  v.  Hal- 
linger,  107. 

11.  Or,  if  the  defendant  should  sustain  damages  by  the  non-performance 
of  the  agreement,  he  might,  perhaps,  maintain  an  action  therefor,  if  there 
was  a  consideration  for  the  promise.     Ibid.  107. 

PLEADING  AND  EVIDENCE. 

Allegations  and  proof. 

1.  In  ejectment — as  to  the  owner  of  the  land.  A  declaration  in  ejectment 
which  counted  upon  the  title  being  in  Martha  Reason  alone,  is  not  supported 
by  a  patent  to  "  Martha  Reason  and  the  other  heirs  at  law  of  James  Reason, 
deceased,"  without  evidence  that  Martha  Reason  is  the  sole  heir  at  law  of 
James  Reason.      Cook  et  al.  v.  Sinnamon,  214. 

2.  In  forcible  entry  and  detainer — of  the  extent  of  possession  as  alleged. 
Where  a  plaint  in  forcible  entry  and  detainer  averred  that  plaintiff  had  been 
in  the  sole  and  exclusive  possession  of  a  house  and  lots,  and  that  defendants 
had  made  a  forcible  entry  upon  her  possession,  and  detained  the  premises  from 
her,  and  that  she  was  entitled  to  the  immediate  possession  of  the  house  and 
lots,  proof  that  she  had  previously  been  in  exclusive  possession  of  but  two 
of  a  number  of  rooms  of  the  house,  and  had  access  to,  and  had  some  articles 
of  property  in  the  other  rooms  of  the  house,  occupied  by  another  family, 
varies,  essentially,  from  the  plaint,  and  may  be  excluded.  A  plaint  which 
claims  the  whole  house,  is  not  sustained  by  evidence  that  plaintiff  was  pos- 
sessed of  only  a  part  of  the  house  upon  which  a  forcible  entry  was  made. 
The  statute  requires  a  particular  description  to  be  made  in  the  plaint,  of  the 
premises  sought  to  be  recovered,  and  the  proof  must  follow  and  conform  to 
the  description  in  the  plaint  to  warrant  a  recovery.  House  v.  Wilder  et  al. 
610. 
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PLEADING  AND  EVIDENCE.     Allegations  and  proof.      Continued. 

3.  Of  identity  of  names.  Where  the  principal  in  a  recognizance  is,  in 
of  the  body  thereof,  named  as  Joseph  Little,  and  it  is  executed  in  the  name 
of  Joseph  Lytle,  it  is  not  error  to  admit  such  recognizance  as  evidence  under 
a  scire  facias  against  Joseph  Lytle,  reciting  the  execution  of  the  recogni- 
zance by  the  latter  name.     Lytle  et  al.  v.  The  People,  422. 

4.  Of  the  admissibility  of  a  note  in  evidence,  as  declared  upon.  Where  it 
is  averred  in  a  declaration  upon  a  promissory  note,  the  instrument  declared 
upon  was  executed  to  "  Garrett  Clawson," — a  note  which  is  made  payable  to< 
**  G.  Clawson"  will  support  the  averment.     Ross  v.  Clawson,  403. 

6.     Of  the  use  of  a  videlicet.     See  PLEADING,  5,  6. 

6.  Indictment  for  keeping  open  a  tippling  house  on  Sunday,  alleging  a  par~ 
ticular  Sunday.     See  CRIMINAL  LAW,  35. 

PLEDGE. 

Of  the  possession  of  the  property. 

1.  To  render  a  pledge  valid,  delivery  of  possession  is  essential.  To  render  & 
pledge  valid  as  a  security,  there  must  be  a  delivery  of  the  property  to  the- 
pledgee,  and  the  loss  or  delivery  back  of  the  possession,  with  the  consent 
of  the  pledgee,  terminates  his  title.      Cooper  v.  Ray,  53. 

2.  A  delivery  bach  for  a  temporary  use — will  not  invalidate  pledgee's  title. 
But  if  the  possession  is  delivered  back  to  the  pledgor,  for  a  temporary  pur- 
pose only,  and  it  is  agreed  to  be  re-delivered  to  the  pledgee,  if  the  pledgor 
refuses  to  restore  it  after  the  purpose  is  accomplished,  the  pledgee  may 
recover  as  against  him.     Ibid.  53. 

3.  Effect  of  a  new  lien  created — after  the  return  of  the  property  to  the 
pledgee.  Where  the  pledgee  of  property,  delivered  back  the  possession  to 
the  owner  for  a  temporary  purpose  only,  and  after  the  accomplishment  of 
such  purpose,  the  property  was  returned  to  him,  and  the  pledgor  subse- 
sequently,  and  while  the  property  was  in  the  possession  of  the  pledgee^ 
mortgaged  it  to  a  third  person:  Held,  that  the  mortgage  lien  thus  acquired 
was  subordinate  to  the  title  of  the  pledgee.     Ibid.  53. 

4.  And  in  such  case,  the  party  having  the  mortgage  lien  would  have  no 
right  to  take  possession  of  the  property,  as  against  the  pledgee,  without  first 
paying,  or  tendering  to  him  the  amount  of  his  debt.     Ibid.  53. 

POSSESSION. 
On  sale  of  goods. 

1.  Wlien  notice  will  operate  to  change  the  possession.  Where  property  in 
the  hands  of  a  bailee  is  sold  by  the  owner,  and  the  bailee  is  notified  of  such 
sale,  such  notice  will  work  a  change  of  possession  into  the  hands  of  the 
vendee,  and  the  consent  of  the  bailee  is  immaterial.     Hodges  v.  Hurd,  363.  *a 
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POSSESSION.     On  sale  of  goods.      Continued. 

2.  So,  where  the  owner  of  a  lot  of  cotton,  in  the  hands  of  the  surveyor 
of  a  port,  seized  by  him,  to  await  an  examination  in  regard  to  charges  for  a 
supposed  violation  of  the  treasury  regulations,  sold  the  same,  and  gave  hia 
vendee  an  order  on  the  surveyor  for  the  cotton,  and  also  notified  the  sur- 
veyor of  such  sale  :  Held,  that  such  action  on  the  part  of  the  vendor  passed 
the  possession  to  his  vendee,  and  his  title  to  the  cotton  was  thereby  com- 
plete, and  he  could  maintain  an  action  of  replevin  for  the  cotton,  as  against 
a  subsequent  attaching  creditor  of  his  vendor,  whether  such  bailee  had  con- 
sented or  not  to  the  delivery,  after  the  termination  of  his  own  right  of 
possession.     Hodges  v.  Hard,  363. 

Purchaser  of  land. 

3.  Of  his  right  to  the  possession.  See  VENDOR  AND  PURCHASER, 
1,  2,  3. 

Possession  of  property  given  in  pledge. 

4.  What  is  required  to  render  the  pledge  valid.     See  PLEDGE,  1  to  4. 

PRACTICE. 
Time  of  making  certain  objections. 

1.  Variance — allegations  and  proof.  On  indictment  for  forging  a  bank 
check,  it  was  insisted,  on  error,  that  there  was  a  variance  between  the  check 
charged  to  have  beeu  forged  and  the  one  offered  in  evidence,  and  it  was 
held,  the  objection  for  variance  should  have  been  taken  at  the  trial.  It  was 
too  late  to  make  it  on  error.      Cross  v.  The  People,  153. 

2.  Injunction  bond — at  what  stage  of  the  cause  objection  thereto  must  be  taken. 
See  INJUNCTIONS,  1. 

When  the  specific  objection  mcst  be  taken. 

3.  On  the  trial  of  the  cause.  This  court  has  repeatedly  said,  that  an  objec- 
tion of  such  a  nature,  that  it  might  have  been  removed  by  further  evidence, 
if  not  taken  and  persisted  in  on  the  trial  of  the  cause,  cannot  be  raised  in 
the  appellate  court.     Howell  et  ah,  Hxrs.,  v.  Edmonds,  79. 

4.  So,  on  an  appeal  to  the  circuit  court  from  an  order  of  a  county  court, 
allowing  a  claim  against  an  estate,  consisting  of  a  judgment  entered  by  con- 
fession, the  judgment  was  objected  to  as  evidence  because  it  was  void,  and 
because  it  had  been  paid,  but  on  the  case  being  brought  to  the  supreme 
court,  it  was  urged  that  the  judgment  was  inadmissible  without  first  pro- 
ducing the  declaration  and  the  power  of  attorney  by  virtue  of  which  it  was 
confessed :  Held,  that  this  last  objection  came  too  late ;  it  should  have 
been  made  on  the  trial,  so  as  to  have  afforded  an  opportunity  to  remove  it. 
Ibid.  84. 

Issue  of  fact  not  disposed  of. 

5.  Judgment  on  demurrer.  Where  the  general  issue  is  pleaded  to  the 
common  counts  in  a  declaration,  and  a  demurrer  to  a  special  count  therein  i3 
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PRACTICE.     Issue  op  fact  not  disposed  of.     Continued. 

overruled,  it  is  error  to  render  final  judgment  on  such  demurrer,  without 
disposing  of  the  issue  of  fact  upon  the  common  counts.     Meinert  et  al.  v. 
Slookey  et  al.  395. 
Of  re-calling  a  witness. 

6.  Power  of  the  court  in  reaped  thereto.  If  a  new  point  arises,  or  a  mate- 
rial question  has  been  omitted,  the  court  may,  in  its  discretion,  permit  the 
witness  to  be  again  called  and  examined,  affording  to  the  other  party  the 
opportunity  of  cross-examining  the  witness,  and  calling  rebutting  testimony; 
and,  of  itself,  is  not  good  ground  for  reversal,  unless  it  shall  appear  that  the 
exercise  of  such  a  discretion  may  have  worked  injustice.  Brown  v.  Berry, 
175. 

Of  an  agreement  to  dismiss  a  suit. 

7.  Of  the  remedy  for  a  non-performance  thereof.     See  PLEADING,  10, 11. 

PRACTICE  IN  CRIMINAL  CASES. 
Of  objections  to  evidence. 

Whether  necessary -.     See  CRIMINAL  LAW,  32. 

PRACTICE  IN  THE  SUPREME  COURT. 
Error  will  not  always  reverse. 

1.  Admitting  improper  evidence.  Where  substantial  justice  has  been  done, 
a  judgment  will  not  be  reversed  because  of  the  admission  of  improper  testi- 
mony.    Lintner  v.  Millikin,  179. 

2.  Of  improper  instructions.     When  substantial  justice  has  been  done, 
judgment  will  not  be  reversed,  merely  because  an  improper  instruction  was 
given.     Ttmmons  v.  Broyles  et  ux.  92. 

Waiver  of  error. 

Answering  a  bill  in  chancery  after  motion  to  dissolve  injunction  overruled. 
See  INJUNCTIONS,  2. 

PRESUMPTIONS. 
As  to  jurisdiction. 

1.  When  presumed  and  when  it  must  affirmatively  appear.  See  JURIS- 
DICTION, 3  to  6. 

Generally. 

2.  That  a  jury  in  a  criminal  case  was  in  charge  of  a  sworn  officer.  See 
CRIMINAL  LAW,  21. 

3.  Color  of  title—presumption  as  to  good  faith.     See  LIMITATIONS,  2. 

4.  Color  of  title  under  lax  deed— presumption  as  to  giving  notice.  Same 
title,  3. 

5.  Presumption  of  fraud  where  an  administrator  purchases  at  his  own  sale. 
See  PURCHASERS,  1. 
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AS  TO  PAYMENT  OF  A  JUDGMENT. 

6.     By  lapse  of  time.     See  PAYMENT,  1. 

PRO  CONFESSO  DECREE. 
May  be  rendered  without  evidence.     See  CHANCERY,  13. 

PROCESS. 

Service  op  process. 

1.  Upon  corporations.  Under  the  act  of  1853,  in  relation  to  service  of 
process  upon  incorporated  companies,  in  order  that  return  of  seryice  upon 
an  agent  may  be  held  good,  the  return  must  show  that  the  president  of  the 
company  did  not  reside  in,  or  was  absent  from,  the  county.  St.  Louis,  Alton 
&  Terre  Haute  Railroad  Co.  v.  Dorsey,  288. 

2.  In  chancery.  The  statute  requires  that  serrice  of  process  in  chancery 
be  by  copy — service  by  reading,  is  not  sufficient.  Wilhite  et  al.  v.  Pearce 
et  al.  413. 

3.  Necessity  of  sei'vice  of  scire  facias  on  recognizance.  See  RECOGNI- 
ZANCE, 1. 

Service  op  process  upon  minor  heirs. 

4.  In  proceedings  by  an  administrator  for  an  order  to  sell  land  to  pay  debts. 
See  ADMINISTRATION  OF  ESTATES,  5. 

Taxing  process  of  State  courts. 

5.  Power  of  Congress  in  respect  thereto.     See  STAMP  ACT,  6,  7. 

PUBLIC  PRINTER. 

Of  printing  the  Adjutant  General's  report. 

1.  Under  the  joint  resolution  of  the  general  assembly  of  1867.  The  publi- 
cation of  certain  reports  of  the  Adjutant  General,  authorized  by  joint 
resolution  of  the  general  assembly  of  186*7,  was  not  intended  to  be  done  by 
the  public  printer,  on  the  terms  of  his  contract  with  the  State,  for  the 
public  printing,  but  was  special  work,  for  which,  by  whomsoever  performed, 
the  price  specified  in  the  resolution  could  only  be  charged.  The  People  ex 
rel.  Baker  et  al.  v,  Tyndale  et  al.  538. 

PURCHASERS. 

Who  may  become  a  purchaser. 

1.  Of  persons  holding  a  fiduciary  relation  to  the  properly  sold.  As  a 
general  rule,  a  person  acting  in  a  fiduciary  capacity  cannot  be  permitted  to 
purchase  property  at  his  own  sale.  And,  in  such  case,  it  does  not  matter 
whether  the  purchase  is  in  the  name  of  the  person  conducting  the  sale,  or 
in  the  name  of  another,  for  his  use.  And,  in  such  a  sale,  the  law  will  pre- 
sume fraud,  and  the  sale  will  be  set  aside  at  the  instance  of  the  party  in < 
interest,  if  he  shall  apply  in  reasonable  time  for  that  purpose.  Kruse  v. 
Steffens  et  al.  112. 
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2.  Administrator  buying  at  his  own  sale — indirectly.  So,  where  at  an 
administrator's  sale,  the  auctioneer  at  such  sale  bids  in  the  premises,  in  his 
own  name,  and  subsequently  conveys  to  the  administrator  the  same  premises, 
without  consideration,  or  the  execution  of  notes,  with  security  upon  the 
premises  so  conveyed,  it  will  be  construed  as  a  conveyance  by  the  adminis- 
trator, to  himself.     Kruse  v.  Sleffens  et  al.  112. 

Bona  fide  purchaser. 

3.  What  constitutes.  A  right  acquired  in  good  faith  on  the  part  of  the 
purchaser,  is  understood  to  be  a  right  acquired  without  notice  of  an  adverse 
claim,  and  the  knowledge  of  the  existence  of  a  mortgage,  itself  valid  by  the 
laws  of  this  State,  prior  to  an  execution  lien,  is  such  notice.  Craig  v. 
Dimock  et  al.  308.* 

Reversal  of  judgment. 

4.  Jts  effect  upon  the  rights  of  the  purchaser.  The  rights  of  third  parties, 
acquired  under  an  erroneous  judgment,  cannot  be  divested  by  a  subsequent 
reversal.     Guiteau  v.  Wisely,  433. 

5.  So,  a  vendee  at  an  execution  sale,  being  neither  a  party  to  the  judg- 
ment nor  chargeable  with  notice  of  error,  cannot  be  affected  by  a  reversal. 
Ibid.  433.f 

6.  Nor  can  an  innocent  assignee  of  the  certificate  of  purchase,  though  the 
assignor  was  a  party  to  the  judgment,  be  affected  by  a  subsequent  reversal 
of  the  judgment.     Ibid.  433. 

Subsequent  purchasers  from  mortgagor. 

7.  Hold  subject  to  the  incumbrance — in  what  order,  and  to  what  extent.  See 
MORTGAGES,  3,  4. 

Purchaser  of  chattels  from  a  mortgagor. 

8.  W/ien  protected  against  a  claim  of  the  mortgagee.     See  ESTOPPEL,  2. 

At  administrator's  sale  of  land. 

9.  Whether  affected  by  fraud  of  the  administrator  in  procuring  the  order  of 
sale.     See  ADMINISTRATION  OF  ESTATES,  8,  9,  10. 

When  purchaser  liable  for  rents  and  profits. 

10.  W/iere  he  holds  a  fiduciary  relation  to  the  property  sold.  See  RENTS 
AND  PROFITS,  1. 

As  to  the  right  of  possession. 

11.  In  a  purchaser  of  land.     See  VENDOR  AND  PURCHASER,  1,  2,  3. 

*This  rule  does  not  apply  where  a  person  claims  under  color  of  titl© 
acquired  in  good  faith,  in  order  to  avail  of  the  bar  of  the  limitation  act  of 
1839,  as  in  such  case  the  knowledge  of  an  adverse  claim  to,  or  lien  upoa 
property,  does  not,  of  itself,  indicate  bad  faith  in  a  purchaser.  See  McGagg 
ei  al.  v.  Heacock  et  al.  34  111.  476,  and  Cook  v.  Norton  et  al.  43  111.  391. 

■{•See  also,  Fergus  et  al.  v.  Woodworth  et  al,  44  111.  3*74. 

77 — 47th  III. 
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PURCHASERS.     Continued. 

Under  decree  upon  constructive  service. 

12.  Hold  subject  to  the  right  of  the  defendant  to  be  let  in  to  defend.  See 
JDECREE,  2. 

"Grantee  of  minor  heirs. 

13.  Is  protected  against  the  statute  of  limitations  through  the  disability  of 
his  grantors.     See  LIMITATIONS,  14,  15,  16. 

PURPRESTURE. 
Jurisdiction  in  chancery.     See  CHANCERY,  6. 

QUO  WARRANTO. 

Change  of  veiNue  therein. 

Whether  matter  of  right,  or  discretion.     See  VENUE,  1. 
Proceeding  not  criminal.     Same  title,  2. 

KAILROADS. 

What  liabilities  they  may  incur. 

1.  In  respect  to  expenses  of  an  employee  who  has  received  injuries.  Although 
the  charter  of  a  railroad  company  may  not,  in  terms,  authorize  the  company 
to  incur  expense  for  nurse  and  medical  attendance  for  an  employee  who  has 
received  injuries  while  in  their  service,  yet  they  may,  in  exercising  their 
franchises,  incur  a  liability  therefor.  Toledo,  Wabash  &  Western  Railway 
Co.  v.  Rodrigues,  188 

Superintendent  of  railroad. 

2.  Of  his  powers.  The  general  superintendent  may,  in  the  exercise  of 
his  powers  as  such,  bind  the  company  for  the  payment  of  such  liabilities, 
which  his  constructive  consent  assumed.     Ibid.  188. 

3.  Presumption  as  to  his  concent.  Where  an  employee  of  a  railroad  com- 
pany has  received  injury,  while  in  the  discharge  of  his  duty,  and  the  station 
agent,  in  his  capacity  as  such,  assumes  certain  liabilities  in  his  behalf,  for 
nurse  and  medical  attendance,  and  writes  a  letter  to  the  general  superinten- 
dent, stating  the  facts,  it  is  presumed  that  the  general  superintendent 
received  such  notice,  and  in  the  absence  of  any  instructions  to  the  contrary, 
consented,  on  the  part  of  the  railroad  company,  to  assume  the  liabilities  of 
the  station  agent  for  all  reasonable  charges  in  this  behalf.     Ibid.  188. 

Fencing  railroads. 

4.  Construction  of  the  statute — general  rule.  The  statute  which  requires 
railroad  companies  to  make  and  maintain  fences  "sufficient  to  prevent  cattle, 
horses,  sheep  and  hogs  from  getting  on  such  railroad,"  is  not  a  penal  statute, 
but  remedial,  and  will  receive  a  liberal  construction.  Ohio  do  Mississippi 
Railroad  Co.  v.  Brubaker,  462. 
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RAILROADS.     Fencing  railroads.     Continued. 

5.  Mules  and  asses  included  in  the  term  "cattle."  Railroad  companies,  under 
the  act  referred  to,  are  liable  for  killing  mules  and  asses,  these  animals  being 
included  in  the  terms  "  cattle  and  horses."  Ohio  do  Mississippi  Railroad 
Co.  v.  Brubaker,  462. 

Erecting  and  maintaining  fences. 

Negligence  in  respect  thereto.     See  NEGLIGENCE,  11  to  14. 

Negligence  of  employees. 

Liability  of  the  company  therefor.     See  MASTER  AND  SERVANT,  1  to  5. 

Negligence  generally.     See  NEGLIGENCE,  1  to  19. 

Condemning  land  for  railway  purposes. 

Of  the  proper  basis  for  damages — in  relation  to  fencing  the  road,  by  the  com' 
pany,  or  the  land  owner.     See  CONDEMNATION  OF  LAND,  1. 

RECOGNIZANCE. 
Judgment  where  no  service  is  had. 

1.  Is  erroneous.  Where  a  forfeiture  is  taken  upon  a  recognizance  and  & 
scire  facias  sued  out,  it  is  error  to  render  final  judgment  thereon,  against 
both  principal  and  bail,  where  the  former  is  not  served,  unless  there  has 
been  a  return  as  to  him  of  two  nihils,  or  his  appearance  has  been  entered. 
Lytic  et  al.  v.  The  People,  422. 

RECORDING  ACT. 

Chattel  mortgages. 

Of  the  recording  thereof.     See  CHATTEL  MORTGAGES,  1. 

REDEMPTION. 

Extending  time  for  redemption. 

1.  From  judicial  sales — when  treated  as  a  mortgage  of  the  lands  sold. 
See  MORTGAGES,  1. 

Reasonable  time  for  redemption. 

2.  In  case  of  extension — where  no  time  is  fixed  by  the  parties.  In  case  of 
the  sale  of  landa  at  a  judicial  sale,  where  the  time  for  redemption  was  not 
fixed  upon  by  the  parties,  under  an  agreement  extending  it  beyond  the  time 
allowed  by  law,  the  circumstances  attending  the  transaction — as,  the  friendly 
relations  between  the  parties,  the  constant  enhancement  of  the  value  of  the 
security  by  improvements  thereon  by  the  debtor,  and  the  fact  that  the 
creditor  was  not  pressing  for  payment — will  be  considered  as  justifying  the 
debtor  in  not  offering  to  perfect  the  redemption  for  nearly  two  years  after 
the  deed  made.     Pensoneau  v.  Pulliam  et  al.  58. 

REGISTRATION  OF  VOTERS.     See  ELECTIONS,  2  to  6. 
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RELEASE  OF  ERRORS. 
On  appeals  from  justices. 

Effect  of   accepting  benefit   of  judgment  below. 
JUSTICES  OF  THE  PEACE,  2. 


See    APPEALS  FROM 


RELIGIOUS  SOCIETIES.     See  CHURCHES  AND  CHURCH  PROPERTY. 


REMOVAL  OF  COUNTY  SEATS. 
Elections  therefor. 

Of  the  application  of  the  registry  act  of  1865. 


See  ELECTIONS,  2. 


RENTS. 

Apportioning  rents  in  suit  for  partition. 
In  chancery.     See   CHANCERY,  15. 

RENTS  AND  PROFITS. 
Who  liable  therefor. 

1.  Where  an  administrator  became  the  purchaser  of  lands  at  his  own 
sale,  and  went  into  possession  as  grantee  and  purchaser,  it  was  7ield,  upon 
bill  filed  by  the  heir  to  set  aside  the  sale,  that  the  administrator  was  liable 
to  account  for  rents  and  profits,  in  excess  of  taxes,  necessary  repairs,  debts 
of  the  estate  paid  by  him,  and  other  proper  charges.  Kruse  v.  Steffens  et  al. 
112. 

REPLEVIN. 

Withholding  property  from  the  owner. 

Wliether  replevin  or  assumpsit  is  the  remedy.     See  ASSUMPSIT,  2. 

RESCISSION  OF  CONTRACTS.     See  CONTRACTS,  4  to  7. 

RESULTING  TRUSTS.     See  TRUSTS,  1  to  6. 

RETURN  UPON  AN  EXECUTION. 

Will  not  affect  title  under  sheriff's  deed.     See  SALES,  4. 

REVERSAL  OF  JUDGMENT. 
Effect  thereof  as  to  third  persons.     See  PURCHASERS,  4,  5,  6. 

RIGHT  OF  ACTION. 

As  to  a  debt  not  due.     See  ACTION,  1. 


RIGHT  OF  WAY  FOR  RAILROADS. 
Condemning  lands  therefor. 

Of  the  basis  of  damages — in  respect  to  fmcing  the  road.     See  CONDEMNA- 
TION OF  LAND,  1. 
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RIPARIAN  OWNERS. 
Of  thkir  boundaries. 

And  their  rights  between  high  and  low  water  mark.  See  WATER  C  OURSES, 
1  to  4. 

ROADS.     See  HIGHWAYS. 

SALES. 
Judicial  sales. 

1.  Setting  same  aside  at  instance  of  the  purchaser.  Where  the  plaintiff  in 
an  execution  procured  a  sale  of  real  estate  of  the  defendant,  to  be  made 
thereunder,  and  himself  became  the  purchaser,  filed  his  bill  in  chancery  to 
eet  aside  the  sale,  on  the  alleged  ground  that  the  defendant  had  a  homestead 
right  in  the  premises,  and  were  therefore  not  subject  to  sale,  in  answering 
the  bill,  the  defendant  disclaims  having  any  right  of  homestead  in  the 
premises,  and  it  not  appearing  that  any  homestead  right  did  exist,  the  bill 
was  properly  dismissed.     Meade  et  al.  v.  F'mley,  406. 

2.  While  the  court  might  properly  have  directed  the  defendant  in  such 
case  to  bring  into  court  a  deed  of  release  of  homestead  in  support  of  hia 
answer,  it  had  no  right  to  require  the  complainants  to  accept  such  deed  in 
discharge  of  any  peal  or  supposed  liability  on  the  part  of  the  defendant;  this 
should  be  left  optional  with  them.     Ibid.  406. 

3.  Title  under  sheriff's  sale — what  will  support  it.  In  deraigning  title 
from  a  sheriff's  deed,  it  is  necessary  to  show  only  a  valid  judgment,  execu- 
tion and  levy,  and  a  sheriff's  deed,  appearing  to  have  been  made  by  virtue 
of  such  judgment  and  execution.     Kinney  el  al.  v.  Knoebel,  417. 

4.  Sheriff's  return  does  not  affect  title.  The  title  of  a  purchaser  at  a 
sheriff's  sale  will  not  be  defeated  by  reason  of  the  sheriff  making  no  return 
or  a  defective  one.     Ibid.  417. 

5.  Variance  between  certificate  and  return.  But  if  the  return  and  certifi- 
cate of  purchase  are  put  in  evidence  with  the  deed,  and  there  is  such  a 
discrepancy  between  them  as  to  raise  a  presumption  that  the  sheriff  has 
made  a  conveyance  to  a  person  not  entitled  to  it,  then  such  discrepancy 
should  be  explained.     Ibid.  417. 

8.  So,  where  there  is  a  variance  as  to  the  time  of  the  sale,  if  it  appears 
that  a  sale  upon  either  of  the  days  named  would  be  legal,  and  that  both  refer 
to  the  same  judgment,  such  variance  is  immaterial.     Ibid.  417. 

7.  Where  a  sheriff's  return  shows  that  lands  were  bid  in  by  one  for 
another,  evidence  offered  for  the  purpose  of  showing  that  the  bidder  bought 
for  himself,  is  properly  excluded,  in  a  case  not  arising  between  these  parties. 
Ibid.  417. 

8.  Inadequacy  of  price.  As  a  general  rule,  mere  inadequacy  of  price  ia 
not  a  sufficient  cause  for  setting  aside  a  sheriff's  or  a  master's  sale.  McMul- 
len  v.  Gable}  67. 
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SALES.     Judicial  sales.     Continued. 

9.  Sale  of  land  en  masse.  A  sale  of  a  tract  of  land  upon  execution,  will 
not  be  set  aside,  merely  because  it  was  not  offered  in  separate  parcels, 
although  susceptible  of  division,  when  it  appears  that  no  benefit  would  have 
resulted  from  such  action,  or  any  sacrifice  of  the  property  been  prevented, 
and  that  no  request  to  make  such  division  had  been  made.  Mc Mullen  v. 
Gable,  61. 

10.  Wlien  relief  will  not  be  afforded.  In  general,  relief  will  not  be 
afforded  when  the  sale  has  been  regular,  and  no  duty  or  requirement  of  the 
law  has  been  omitted,  although  hardship  may  have  resulted  therefrom. 
Ibid.  67. 

11.  Stability  given  to  judicial  sales.  The  interest  of  debtors  requires  that 
stability  should  be  given  to  judicial  sales,  and  that  they  should  not  be  set 
aside,  unless  mistake,  accident,  fraud,  or  the  violation  of  some  duty  by  the 
officer,  or  purchaser,  has  occurred.     Ibid.  6*7. 

12.  Purchasers  at  judicial  sales — how  far  protected  against  error  in  the 
proceedings.     See  PURCHASERS,  4,  5,  6. 

Who  may  become  purchasers. 

13.  Of  persons  holding  a  fiduciary  relation  to  the  properly  sold.  See  PUR- 
CHASERS, 1,  2. 

Of  a  change  of  possession. 

14.  What  will  constitute.     See  POSSESSION,  1,  2. 

Administrator's  sale  of  land. 

1 5.  Whether  purchaser  affected  by  fraud  on  the  part  of  the  administrator  in 
obtaining  t/ie  order  of  sale.     See  ADMINISTRATION  OF  ESTATES,  8, 9, 10. 

16.  When  void  for  want  of  jurisdiction  of  the  persons  of  minor  heirs.  See 
same  title,  5. 

Sale  of  a  chose  in  action. 

17.  As  distinguished  from  a  general  assignment  for  the  benefit  of  creditors. 
See  ASSIGNMENT,  2,  3. 

SCHOOLS  AND  SCHOOL  FUNDS. 

BffiNNIAL  REPORT  OF  TOWNSHIPS. 

1.  Distribution  of  school  funds— forfeiture.  Trustees  of  school  townships, 
who  fail  to  make  the  biennial  report  required  by  the  36th  section  of  the  law 
of  1857,  will,  under  the  operation  of  the  13th  section  of  the  law  of  1865, 
cause  their  township  to  forfeit  its  portion  of  the  public  fund  for  the  next 
ensuing  year.     Pace  el  at.    v.  The  People,  for  use,  etc.,  221. 

Township  treasurer's  bond. 

2.  Must  be  given.  Under  the  act  of  *1865,  amendatory  of  the  school  law, 
no  portion  of  the  school  fund  shall  be  paid  to  the  township  treasurer  until 
he  files  his  bond  ;  and  a  school  commissioner  may  properly  refuse  to  pay 
money  to  such  treasurer,  where  that  is  omitted  to  be  done.     Ibid.  221. 
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SCHOOLS  AND  SCHOOL  FUNDS.      Continued. 
Orders  drawn  upon  school  fund. 

3.  Requisites  thereof— power  of  school  directors.  In  an  action  against  the 
directors  of  a  school  district,  upon  an  instrument  executed  by  their  prede- 
cessors, to  the  following  effect : 

"  State  of  Illinois,     ) 

County  of  DeKalb.j"  "  No.  59. 

"  DeKalb,  Oct.  28,  1862. 
"Treasurer  of  township  No.  40,  north  range  No.  4,  in  said  county,  pay 
to  F.  S.  Hopkins,  or  bearer,  the  sura  of  eighty  dollars,  out  of  any  money 
belonging  to  school  district  No.  1,  in  said  township ;  interest  ten  per  cent, 
per  annum,  and  due  two  years  after  date. 

"By  order  of  the  Board  of  Directors  of  said  district. 

"J.  V.  Randall,) 
"  H.  Thompson,    V  Directors. 
"$80.00.  "R.  T.  Phillips,) 

"May  16th,  1865."  "Per  Randall." 

— Held,  that  the  order  was  void,  being  on  its  face  without  authority,  and 
that  an  action  would  not  lie  thereon.      Glidden  et  al.  v.  Hopkins,  525. 

4.  Under  our  statute,  all  orders  drawn  upon  the  school  fund  must  express 
on  their  face  the  purpose  for  which  they  are  drawn,  otherwise  they  are  void. 
This  provision  of  the  law  is  mandatory.     Ibid.  526. 

5.  Subsequent  recognition  of  a  void  order.  This  order  being  void  in  its 
inception,  no  act  of  any  succeeding  board  of  directors,  by  the  payment  of 
interest  theron,  or  otherwise,  by  the  promise  of  any  officer  to  pay  it,  can 
render  it  valid.  A  subsequent  board  of  directors  could  not  ratify  an  illegal 
act  of  their  predecessors.  The  acts  of  each  board  must  be  tested  by  them- 
selves.    Ibid.  528. 

6.  Power  of  school  directors — a  personal  trust — orders  drawn  upon  must  be 
signed  by  each  director  hi  person.  The  power  to  draw  orders  upon  the  school 
fund  cannot  be  delegated  by  the  directors  to  one  of  their  number,  but  must 
be  executed  in  person,  by  each.  The  trust  being  a  personal  one,  one  mem- 
ber will  not  be  permitted  to  act  for  the  others,  with  or  without  their  consent, 
in  signing  their  names  to  such  orders.     Ibid.  C26. 

SCIRE  FACIAS. 

Scire  facias  on  recognizance. 

Necessity  of  service.     See  RECOGNIZANCE,  1. 

SELF  DEFENSE. 
Of  the  law  in  respect  thereto.     See  CRIMINAL  LAW,  16. 

SENTENCE.  , 

Time  of  its  execution. 

By  whom  to  be  determined.     See  CRIMINAL  LAW,  37. 
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SHERIFFS  DEED. 
When  relied  upon  as  title. 

What  evidence  will  support  it — and  what  allowed  to  impair  it.  See  SALES, 
3  to  1. 

SOLDIERS'  BOUNTY.     See  BOUNTY  TO  SOLDIERS. 

SPECIFIC  PERFORMANCE.     See  CHANCERY,  21,  22. 

STAMP  ACT. 

Of  IT3  APPLICATION  IN  STATE  AND   FEDERAL  COURTS. 

1.  And  herein  of  the  power  of  congress  in  respect  thereto.  While  the  con- 
gress has  the  power  to  require  instruments,  created,  and  valid,  under  State 
laws,  to  be  stamped,  and  has  the  consequent  power  to  punish,  by  fine,  any 
intentional  evasion  of  the  law  in  that  regard,  yet  it  has  not  the  power  to 
require  such  instruments  to  be  stamped  as  a  pre-requisite  to  their  validity 
and  binding  force,  or  to  their  admissibility  in  evidence  in  the  State  courts. 
Craig  v.  Dimock  el  al.  308. 

2.  Congress  has  power  to  prescribe  rules  of  evidence,  and  specify  what 
shall  be  instruments  of  evidence  in  the  Federal  courts,  but  it  belongs  to  the 
States  exclusively  to  declare  what  shall  be  received  in  evidence  in  their  own 
courts.     Ibid.  308. 

3.  So,  a  chattel  mortgage,  filed  for  record  prior  to  the  issue  of  an  execu 
tion,  in  favor  of  a  judgment  creditor,  is  admissible  in  evidence,  notwithstand- 
ing the  revenue  stamp  required  by  the  act  of  June  30, 1864,  was  not  placed 
upon  the  instrument,  and  canceled  at  the  time  of  filing  such  instrument  for 
record.     Ibid.  308. 

4„  Construction  of  act  of  Congress  of  June  30,  1864.  But,  even  under 
the  provisions  of  this  act,  it  must  be  shown  that  the  negligence  to  affix  the 
stamp  was  willful  and  fraudulent,  with  intent  to  evade  its  provisions,  before 
the  penalty  is  incurred,  or  the  instrument  required  to  be  stamped,  is  in  any 
manner  affected  by  the  omission.     Ibid.  308. 

5.  And,  as  that  act  does  not,  in  terms,  prescribe  what  shall  be  the  rule 
of  evidence  in  the  State  courts,  in  respect  to  the  stamping  of  instruments, 
it  must  be  intended  the  provisions  of  the  act,  in  that  regard,  were  designed 
to  apply  only  to  the  federal  tribunals.     Ibid.  308. 

6.  Power  of  Congress  to  tax  the  process  of  Slate  courts.  Congress,  how- 
ever, has  no  power,  under  the  pretense  of  raising  a  revenue,  to  impose  a 
tax  upon  writs  and  process  of  State  courts.     Ibid.  308. 

7.  The  State  and  Federal  governments  are  sovereign  and  independent 
within  their  respective  spheres,  and  as  the  States  cannot  tax  any  of  the  con- 
stitutional means  employed  by  the  general  government  wherewith  to  execute 
its  constitutional  powers,  so,  neither  can  the  general  government  impose  a 
specific  tax  of  any  kind  upon  any  of  the  indispensable  governmental  func- 
tions of  the  States,  and  of  this  character  are  the  writs  and  process  of  the 
State  courts.     Ibid.  308. 
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STAMP  ACT.     Continued. 
Of  the  manner  of  stamping. 

8.  Process  in  chancery.  Even  if  congress  had  the  power  to  declare  the 
process  of  State  courts  void  for  the  want  of  a  revenue  stamp,  yet,  in  a  suit 
in  chancery,  in  which  a  writ  of  injunction  issues,  the  spirit  of  the  act  of 
congress,  in  respect  to  the  stamping  of  process,  is  complied  with,  when  the 
proper  stamp  is  placed  upon  either  the  writ  of  injunction  or  the  summons. 
Boston  v.  Nichols,  357. 

STATE  RIGHTS  AND  FEDERAL  POWER. 
Of  the  stamp  act. 

Powers  of  Congress  in  respect  t/iereto.     See  STAMP  ACT. 

STATUTES. 
Statutes  construed. 

1.  Conveyance  by  a  married  woman.  Act  of  1861  construed  in  Scovil  v. 
ConneU,  277,  and  Dean  et  al.  v.  QMeara  et  al.  121.  See  MARRIED 
WOMEN,  5. 

2.  Married  women — saving  clause  in  the  statute  of  limitations — whether 
affected  by  the  act  of  1861.  Morrison  et  al.  v.  Norman  et  al.  411.  See 
LIMITATIONS,  7. 

3.  Married  women.  Act  of  1861  construed  in  Wortman  v.  Price,  22,  and 
in  Sweeney  et  ux.  v.  Damron  et  al.  450.     See  MARRIED  WOMEN,  1,  2,  3, 

4.  Right  of  survivorship,  on  a  conveyance  to  husband  and  wife.  The  46th 
section  of  the  Statute  of  Wills,  in  relation  to  descents,  construed  in  Lux  v. 
Hoff,  425.     See  SURVIVORSHIP,  1,  2. 

5.  Registry  of  voters — election  for  removal  of  county  seat.  Act  of  1865, 
on  that  subject,  construed  in  Boren  v.  Smith  et  al.  482.  See  ELEC- 
TIONS, 2. 

6.  Proof  required  of  non-registered  voters.  Acts  of  1861  and  1865  con- 
strued in  Byler  et  al.  v.  Asher,  101.     See  ELECTIONS,  3,  4,  5. 

7.  Orders  drawn  on  school  fund — their  requisites.  The  statute  on  that 
subject  construed  in  Glidden  et  al.  v.  Hopkins,  525.  See  SCHOOLS  AND 
SCHOOL  FUND,  3  to  6. 

8.  Arson — to  defraud  an  insurance  company.  Act  of  1859  construed  in 
McDonald  v.  The  People,  533.     See  CRIMINAL  LAW,  22. 

9.  Selling  plank  roads  to  counties,  on  the  expiration  of  their  charters.  Act 
on  that  subject  construed  in  Craig  v.  The  People  ex  rel.  487.  See  HIGH- 
WAYS, 8. 

10.  Exemption  of  settlers  in  the  American  Bottom  from  taxation.  Act  of 
February  2,  1859,  construed  in  Wettig  v.  Bowman,  18.     See  TAXES,  5. 

11.  Limitation  act  of  1839,  construed  in  Wettig  v.  Bowman,  18.  See 
LIMITATIONS,  9,  IP,  11. 

78— 47th  III. 
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STATUTES.     Statutes  construed.     Continued. 

12.  Change  of  venue  in  proceedings  by  quo  warranto — whether  matter  of 
right,  or  discretion.  Act  of  1861,  Sess.  Laws,  182,  construed  in  Ensminger 
v.  The  People  ex  rel.  384.     See  VENUE,  1,  2. 

13.  Fencing  railroads  against  stock.  Rule  of  construction  of  the  statute 
on  that  subject  laid  down  in  Ohio  &  Mississippi  Railroad  Co.  v.  Brubaker, 
462.     See  RAILROADS,  4. 

14.  T/ie  terms  ucaltle  and  horses"  in  that  statute,  held  to  include  mules 
and  asses,  in  the  same  case.     See  same  title,  5. 

15.  Taking  private  property  for  public  me.  Charter  of  the  city  of  East 
St.  Louis,  construed  in  City  of  East  St.  Louis  v.  St.  John,  463.  See  CON- 
STITUTIONAL LAW,  3. 

16.  Stamp  act — act  of  congress  of  June  30,  1864,  construed  in  Craig  v. 
Dimock  et  al.  308.     See  STAMP  ACT,  4,  5. 

17.  Recording  chattel  mortgages.  Sec.  2  of  the  chattel  mortgage  act> 
construed  in  Craig  v.  Dimock  ei  al.  308.     See  CHATTEL  MORTGAGES,  1. 

18.  Amendment  of  appeal  bond,  on  appeals  from  justices.  Act  of  1853 
construed  in  Rider  v.  Bagley,  365.     See  AMENDMENTS,  2. 

19.  Service  of  process  upon  corporations.  Act  of  1853  construed  in  St. 
Louis,  Alton  &  Terre  Haute  Railroad  Co.  v.  Dorsey,  288.     See  PROCESS,  1. 

20.  Fees  of  marshal  of  the  city  of  Cairo,  for  conveying  prisoners  to  t/ie 
penitentiary.  Acts  of  February  15,  1851,  and  February  16,  1865,  con- 
strued in  The  People  ex  rel.  Hodges  v.  Minw,  33.     See  FEES,  1. 

CONSTIT  UTIONALITY. 

21.  Confidence  game.  Act  of  February  27, 1861,  declared  to  be  constitu- 
tional, in  Morton  v.  TJie  People,  468.     See  CRIMINAL  LAW,  13. 

STATUTE  OF  FRAUDS. 
In  what  manner  availed  op. 

1.  In  chancery.  When  a  defendant  to  a  bill  in  chancery,  filed  by  a 
vendor  of  land  against  the  purchaser,  wishes  to  avail  himself  of  the  statute 
of  frauds,  he  can  only  do  so  by  pleading  the  statute,  or  by  relying  on  it,  in 
his  answer,  by  way  of  plea;  the  objection  comes  too  late,  when  raised  for 
the  first  time  in  the  appellate  court.     Boston  v.  Nichols,  353. 

Hindering  and  delaying  creditors. 

2.  It  must  appear  there  are  creditors  to  be  defrauded.     See  FRAUD,  6. 

3.  Debtor  may  prefer  his  creditors.     Same  title,  6. 
Parol  promise  to  pay  the  debt  of  another. 

4.  A  parol  promise  to  pay  the  debt  of  a  third  person,  or  perform  some 
collateral  act  by  which  payment  of  the  debt  can  be  obtained,  with  no  con- 
sideration to  support  it,  is  void.      Chilcote  v.  Kile  tt  al.  88. 
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STATUTE  OF  LIMITATIONS.     See  LIMITATIONS. 

SUPERINTENDENT  OF  A  RAILROAD. 
Of  his  powers.     See  RAILROADS,  2. 

SUPERVISORS,  BOARD  OF. 
Of  their  powers.     See  HIGHWAYS,  3,  4. 

SURVIVORSHIP. 
Conveyance  to  husband  and  wife. 

1.  Of  the  right  of  survivorship.  Where  the  estate  in  fee  is  conveyed  to 
a  husband  and  wife,  they  are  neither  joint  tenants  nor  tenants  in  common; 
both  are  seized  of  the  entirety,  and  the  whole  estate  goes  to  the  survivor. 
Lux  v.  Hoff,  425.* 

2.  Nor  is  this  rule  of  the  common  law  affected  by  the  46th  section  of 
the  Statute  of  Wills.     Ibid.  425. 

TAXES  AND  TAX  TITLES. 
Limitation  act  of  1839. 

1.  Payment  of  taxes  thereunder.     See  LIMITATIONS,  8  to  11. 

Of  the  notice  required  before  taking  a  deed. 

2.  Of  proof  thereof — under  claim  and  color  of  title,  and  paramount  title. 
See  LIMITATIONS,  3,  4,  5. 

Tax  receipt. 

3.  When  sufficient.  A  tax  receipt  which  erroneously  states  the  number 
of  acres  in  a  tract  of  land,  but  describes  a  legal  subdivision,  is  good,  and 
the  statement  of  the  quantity  is  immaterial.  Morrison  et  al.  v.  Norman 
et  al.  480. 

Taxation  to  pay  soldiers'  bounties. 

4.  Constitutionality  of  the  act  of  February  1,  1865.  The  act  of  February 
7,  1865,  authorizing  the  levy  and  collection  of  taxes  in  the  county  of  Jasper, 
and  other  counties  therein  named,  for  the  payment  of  bounties  to  persons 
who  might  enlist  and  be  mustered  into  the  service  of  the  United  States,  is 
constitutional.     Stebbins  v.  Leaman  et  al.  352. 

Exemption  of  settlers  in  the  American  Bottom, 

5.  Under  the  act  of  1859.  The  act  of  February  2,  1859,  relieving  from 
the  payment  of  taxes,  certain  settlers  in  the  American  Bottom,  does  not 
apply  to  a  resident  on  a  town  lot  in  a  town  located  in  the  American  Bottom, 
or  to  the  owner  of  such  lot,  but  is  expressly  limited  to  those  residents 
whose  farms  or  improvements  were  submerged  by  the  overflow  of  the 
Mississippi  river  in  the  summer  of  1858,  and  whose  crops  were  thereby 
damaged  or  destroyed.      Wetlig  v.  Bowman,  18. 

*The  same  doctrine  is  again  recognized  in  the  case  of  Strawn  v.  Strawny 
60  111.  33. 
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TAXES  AND  TAX  TITLES.     Continued. 
Discretion  of  county  supervisors. 

6.  In  respect  to  levying  a  tax  for  public  improvements.  See  HIGH* 
WAYS,  3,  4. 

Taxing  process  of  State  courts. 

7.  Power  of  Congress  in  respect  thereto.     See  STAMP  ACT,  6,  7. 

TENANTS  IN  COMMON. 
What  constitutes. 

1.  Or  whether  the  relation  of  landlord  and  tenant  exists.  See  LANDLORD 
AND  TENANT,  1. 

Of  improvements  made  by  one. 

2.  As  to  the  mode  of  partition  or  apportionment.     See  PARTITION,  1. 

TENDER. 
Tender  of  deed  by  a  vendor  of  land. 

1.  Whether  necessary  before  filing  a  bill  for  specific  performance.  Seo 
CHANCERY,  21. 

2.  Effect  of  omission  to  make  the  tender,  in  a  matter  of  costs.  Se» 
COSTS,  2. 

TIPPLING  HOUSE. 
What  constitutes. 

And  of  keeping  the  same  open  on  Sunday.     See  CRIMINAL  LAW,  26  to  80. 

TITLE. 
Title  under  sheriff's  deed. 

What  proofs  required  to  support  it — and  what  allowed,    to  impair.     See 
SALES,  3  to  7. 
Title  under  tax  deed. 

Of  proof  of  notice  required  by  the  consiitxUion.  See  LIMITATIONS, 
3,  4,  5. 

TOWNSHIP  ORGANIZATION. 

Order  submitting  question  to  the  people. 

1 .  Need  not  be  entered  of  record  in  the  court  making  it.  It  is  not  neces- 
sary that  the  order  made  by  a  county  court,  for  submitting  the  question  of 
township  organization  to  the  people,  should  be  spread   upon  its  records,  it 

-appearing  from  the  proceedings  had  subsequently  before  the  court,  that  such 
order  was  in  fact  made  ;  it  is  no  objection  that  the  clerk  negligently  omitted 
to  spread  it  upon  the  record.     The  People  ex  ret.  v.  Garner,  246. 
Division  of  county  into  towns. 

2.  Report  of  commissioners — its  requisites.  The  report  of  the  commis- 
sioners appointed  to  divide  a  county  into  towns,  need  not  contain  the 
reasons  why  township  boundaries  were  not  adopted  by  them,  in  making  such 
division.     Ibid.  246. 
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TOWNSHIP  ORGANIZATION.     Continued. 

Appeal. 

3.     From  proceedings  in  county  cowt  respecting  the  adoption  of  township 

organization— appeal    will    not    lie.      See    APPEALS    AND    WRITS    OF 

ERROR,  2. 

TOWNSHIP  TREASURER. 
Must  givk  bond. 

Before  entitled  to  receive  school  funds.  See  SCHOOLS  AND  SCHOOL 
FUNDS,  2. 

TRESPASS. 
Trespass  by  cattle  running  at  large. 

Of  the  rule  in  respect  tlureio.     See  LIVE  STOCK  RUNNING  AT  LARGE. 

TROVER. 
Withholding  property  from  the  owner. 

Whether  trover  or  assumpsit  is  the  remedy.     See  ASSUMPSIT,  2. 

TRUSTS. 

Of  a  resulting  trust. 

1.  When  it  exists,  and  its  extent.  L  purchased  certain  lands,  and  paid 
therefor  $2,500— $1,200  of  which  belonged  to  his  son  C,  and  took  the  deed 
therefor  in  his  own  name.  Shortly  after,  C  died,  leaving  his  father  and 
mother  and  five  brothers  and  sisters,  as  his  heirs,  and,  subsequently,  L, 
becoming  heavily  indebted,  conveyed  the  lands  to  the  brothers  and  sisters 
of  C,  without  consideration  :  Held,  in  a  suit  against  L,  to  subject  these  lands 
to  the  payment  of  his  debts,  that  the  heirs  of  C  had  a  resulting  trust  therein, 
to  the  extent  of  twelve  undivided  twenty-fifths;  and  that  the  legal  title  to 
the  remainder  was  held  by  them,  subject  to  the  lien  of  the  creditors  of  L, 
as  also  one-seventh  of  the  twelve  twenty-fifths  which  belonged  to  L,  as  one 
of  the  seven  heirs.     Latham  el  al.  v.  Henderson  et  al.  185. 

2.  And  in  determining  the  extent  of  this  resulting  trust,  only  such  funds 
belonging  to  C  as  were  actually  used,  and  then  held  by  L,  in  the  purchase 
of  the  lands,  can  be  taken  into  account.  Demands  against  third  persons, 
belonging  to  C,  and  in  L's  hands  for  collection,  and  paid  subsequent  to  the 
purchase,  cannot  be  considered  in  fixing  the  extent  of  his  interest.  I^id. 
185. 

3.  Where  lands  are  bought  with  money  of  the  wife,  and  the  conveyance 
is  to  the  husband  and  wife,  by  name,  and  their  heirs  and  assigns  forever,  and 
there  is  no  evidence  showing  an  intention  on  the  part  of  the  wife  to  create 
a  trust,  the  law  will  infer  that  she  conferred  an  interest  on  her  husband, 
such  as  expressed  in  the  deed,  and  no  trust  will  arise  by  operation  of  law  in 
favor  of  herself  or  her  heirs.     Lux  v.  Hoff,  425. 
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TRUSTS.     Of  a  resulting  trust.      Continued. 

4.  Where  vendee  makes  first  payment,  but  the  deed  is  made  to  another. 
Where  a  vendee  of  lands  makes  the  first  payment  according  to  the  terms  of 
the  purchase,  and  is  ready  to  give  notes  and  a  mortgage  on  the  premises  for 
the  deferred  payments,  but  the  vendor,  to  avoid  a  question  of  minority  of 
the  vendee,  makes  the  deed  to  the  mother  of  the  latter,  and  takes  her  notes 
and  mortgage,  with  the  understanding  between  the  parties  to  the  transaction, 
that  the  son  is  to  pay  them,  and  the  son  pays  the  annual  interest  on  the 
notes,  and  improves  the  land,  and  pays  the  notes  when  due,  though  subse- 
quent to  the  death  of  the  grantee  named  in  the  deed,  a  trust  results  in  favor 
of  such  actual  vendee,  and  equity  will  decree  the  conveyance  of  the  legal 
title  of  the  heirs  of  the  grantee  to  him.     Fleming  v.  McHale  et  al.  282. 

5.  Minor's  earnings  invested  in  lands.  And  where  it  appears  that  the 
money  advanced  upon  the  first  payment  was,  in  fact,  the  earnings  of  a  minor, 
but  that  the  parent  entitled,  though  the  grantee  in  the  deed,  never  claimed 
such  earnings,  the  trust  will  not  be  defeated.     Ibid.  282. 

6.  Of  aliquot  payments.  Where  the  first  payment  is  in  full  satisfaction 
of  one  instalment  under  the  contract  of  purchase,  and  the  vendor  is  ready 
to  make  the  deed  to  the  person  entitled,  the  rule,  in  relation  to  aliquot  pay- 
ments, is  sufficiently  complied  with  whether  the  portion  paid  is  an  exact 
divisor  of  the  whole  purchase  price  or  not.     Ibid.  282. 

Evidence  in  support  of  a  trust. 

7.  Whether  sufficient.  A  bill  setting  up  an  express  trust  in  the  proceeds 
of  a  promissory  note,  is  not  supported  by  proof  of  an  intention  to  create  a 
trust,  which  was  never  executed.  Lanterman  et  al.,  Admrs.,  v.  Abernathy 
et  al.  437. 

VARIANCE. 
In  allegations  and  proofs.     See  CRIMINAL  LAW,  34,  35 ;   PLEADING 
AND  EVIDENCE,  1  to  4. 

VENDOR  AND  PURCHASER. 
Right  of  possession  of  the  latter. 

1.  Under  a  contact  of  purchase.  A  purchaser  of  real  estate,  who  does 
not  receive  a  deed,  but  simply  a  contract  for  conveyance  at  a  future  day,  is 

♦  not  entitled  to  the  possession  of  the  lands  thus  purchased.      Williams  v. 
Forbes,  148. 

2.  As  a  general  rule,  the  owner  of  the  fee  is  entitled  to  the  possession, 
as  against  all  persons  not  in  under  some  valid  agreement  from  him.  And 
not  only  so,  but  where  vacant  and  unoccupied,  the  fee  draws  to  it,  in  con- 
templation of  law,  the  possession.  The  mere  fact  that  a  person  enters  into 
a  contract  for  the  purchase  of  land  does  not  entitle  him  to  enter  upon  and 
holi  it.     Ibid.  148. 
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VENDOR  AND  PURCHASER.    Right  of  possession  op  the  latter.     Continued. 

3.  The  purchaser  may  acquire  that  right  by  the  terms  of  the  agreement, 
or  otherwise;  but  in  the  absence  of  some  agreement  to  enter,  his  possession 
in  such  case  would  be  unauthorized,  and  the  vendor  might  recover  posses- 
sion in  an  action  of  ejectment.      Williams  v.  Forbes,  148. 

Tender  of  a  deed  by  a  vendor. 

4.  Whether  necessary  before  filing  a  bill  for  specific  performance.  Seo 
CHANCERY,  21. 

Ejectment  by  vendor  against  the  purchaser. 

5.  When  the  purchaser  may  defend  his  possession  without  having  the  legal 
title.     See  EJECTMENT,  8. 

On  rescission  of  a  contract. 

6.  W/iether  the  parties  must  be  placed  in  statu  quo.  See  CONTRACTS, 
4,  5,  6. 

VENUE. 

Change  of  venue. 

1.  In  proceedings  by  quo  warranto — whether  a  matter  of  right,  or  discretion. 
Upon  an  application  for  a  change  of  venue  in  a  proceeding  by  quo  warranto, 
the  party  making  the  application  showing  all  the  facts  requisite  to  the  allow- 
ance of  a  change  of  venue,  it  is  not  a  matter  of  discretion  with  the  court  to 
grant  or  refuse  the  application  ;  but  the  party  is  entitled  to  a  change  of 
venue  as  a  matter  of  right.     Ensminger  v.  The  People  ex  rel.  Trover,  384. 

2.  Construction  of  act  of  1861.  The  act  of  1861,  giving  the  court  discre- 
tionary power  in  that  regard,  in  reference  to  certain  criminal  proceedings, 
does  not  embrace  a  proceeding  by  quo  warranto,  that  not  being  criminal  in 
its  character.     Ibid.  384. 

VERDICT. 

In  proceedings  to  condemn  land  for  railway  purposes  . 

Requisites  of  the  finding  of  the  jury.  See  CONDEMNATION  OF 
LANDS,  4. 

VOID  AND  VOIDABLE. 
Administrator's  sale  of  land. 

When  void,    for  want  of  jurisdiction  of  the  persons  of  minor  heirs.     See 
ADMINISTRATION  OF  ESTATES,  5. 
Orders  drawn  on  school  fund. 

When  void — and  herein,  of  the  subsequent  recognition  of  a  void  order.  See 
SCHOOLS  AND  SCHOOL  FUND,  3,  4,  5. 

WAIVER. 
Overruling  motion  to  dissolve  injunction. 

Waiver  of  error  therein  by  answering  the  bill.     See  INJUNCTIONS,  2. 
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WAIVER.      Continued. 
Waiver  of  a  tort. 

And  suing  in  assumpsit.     See  ASSUMPSIT,  1,  2. 

WATER  COURSES. 

Rights  of  riparian  owners. 

1.  Boundaries*  The  line  of  the  riparian  owner  of  land  in  this  State, 
bomded  by  the  Ohio  river,  extends  at  least  to  low  water  mark.  Ensminger 
v.  The  People  ex  rel.  Trover,  384. 

2.  Rights  of  riparian  owners  between  high  and  low  water  mark.  The  ripa- 
rian owner,  thus  having  the  title  to  the  land  between  high  and  low  water 
mark,  and  the  right  to  the  exclusive  use  thereof,  has  the  right  to  establish 
a  private  wharf  thereon,  and  make  reasonable  charges  for  its  use  by  those 
navigating  the  river.     Ibid.  384. 

3.  While  the  property  of  the  riparian  owner  in  the  bed  of  the  river  to 
ihejihtm  aquce,  is  subservient  to  the  use  of  the  public  as  a  highway,  for 
purposes  of  navigation,  still  the  banks  of  the  river  are  not  under,  or  subject 
to,  that  servitude.  To  be  entitled  to  the  use  of  the  banks,  the  right  must 
be  acquired  by  agreement,  prescription,  or  grant.     Ibid.  384. 

4.  The  riparian  owner  having  the  right  to  the  exclusive  use  of  the  banks 
to  low  water  mark,  a  person  navigating  the  river  cannot  land  against  the 
will  of  the  riparian  owner,  and  becomes  a  trespasser  if  he  does  so  without 
his  consent.     Ibid.  384. 

WILLS. 

Wills  made  and  proved  in  another  State. 

1.  In  what  manner  to  be  proved.  Where  the  certificate  to  the  probate 
of  a  will  in  a  foreign  State,  shows  that  it  was  executed  and  proved  according 
to  the  laws  of  that  State,  and  such  certificate  is  in  the  mode  required  by 
our  statute,  it  is  admissible  in  evidence.     Gardner  v.  Ladue,  211. 

2.  And  it  is  no  objection  that  the  will  was  proved  by  only  one  of  the 
subscribing  witnesses,  when,  by  the  laws  of  the  State  where  such  will  was 
made,  but  one  witness  was  necessary  to  prove  its  execution.     Ibid.  211. 

Devise  of  land — growing  crops. 

3.  Whether  growing  crops  will  pass  on  a  devise  of  land.  See  GROWING 
CROPS. 

WITNESSES. 
Competency. 

Wlien  the  wife  may  testify  in  behalf  of  her  husband.  A  party  sent  a  money 
package  by  a  common  carrier,  to  his  wife,  and  afterwards  brought  suit  against 


*See  Stolp  et  al.  v.  Hoyt,  44  111.  220. 
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WITNESSES.     Competency.      Continued. 

the  carrier,  alleging  the  non-delivery  of  the  package:  Held,  that  the  con- 
signee, the  wife  of  the  plaintiff,  was  a  competent  witness.  Ten  Eyck  v. 
Harris,  268. 

TO  PROVE  THE  VALUE  OF  SERVICES. 

Witness  must  have  a  knowledge  of  the  subject.     See  EVIDENCE,  10. 

List  op  witnesses  in  criminal  cases. 

Delivery  thereof  to   the  accused — when  deemed  sufficient.     See   CRIMINAL 
LAW,  8. 

WRIT  OF  ERROR. 
When  it  will  lie. 

As   to  contested  election  cases.      See    APPEALS      AND     WRITS     OF 
ERROR,  1. 

WRIT  OF  POSSESSION. 
In  the  action  of  ejectment.     See  EJECTMENT,  13,  14. 

WRIT  OF  RESTITUTION. 

After  execution  of  writ  of  possession.     See  EJECTMENT,  14. 
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